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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
LARRY PEREA,
Petitioner,
VS. No. CIV 16-0893 JB/GJF
TIMOTHY HATCH,
Respondent.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court, under rdlef the Rules Governing Section
2254 Proceedings and rule 12(b)()the Federal Rules of Civilrocedure, on the Petitioner’s
Petition for Writ of Habeas Corpus, filedugust 5, 2016 (Doc. 1)(“Petition”). The Court
concludes that 28 U.S.C. § 2244(d)(1)’'s one-ystatute of limitations bars Petitioner Larry
Perea’s claims under 28 U.S.C. § 2254. Acecwlg, the Court will dismiss the Petition.

FACTUAL AND PROCEDURAL BACKGROUND

The Court has reviewed the official recandPerea’s state court proceedings through the
Supreme Court of New Mexico’s 8&red Online Public Access sargei Pursuant to rule 201 of
the Federal Rules of Evidence, the Court takegjal notice of the official New Mexico court
records in Perea’s two state crimir@ses, Nos. D-202-CR-200800239 and D-202-CR-2008-
06058, Second Judicial District, Coyraf Bernalillo, State of N&@ Mexico. See United States
v. Ahidley, 486 F.3d 1184, 1192 n.5 (10th Cir. 2007)(stativa courts hav&discretion to take
judicial notice of publicly-filed ecords . . . and certaother courts concemg matters that bear

directly upon the disposition of the casenahd”); Shoulders v. Dinwiddie, 2006 WL 2792671,

at *3 (W.D. Okla. 2006)(Cauthn, J.)(noting that agts may take judiciahotice of state court
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records available on the internet, including destcourt docket sheets); Stack v. McCotter, 2003

WL 22422416 (10th Cir. 2003)(unpublish)€éfinding thata state district cotis docket sheet was
an official court record subject to judati notice under rule 201).Perea’s Petition, the
attachments to the Petition, and the offibNelw Mexico court records show the following.

A Grand Jury indicted Perea for Traffiokj a Controlled Substance on January 16, 2008,
in Second Judicial District case No.2D2-CR-200800239. Perea entered a no-contest plea on
February 4, 2009, and was sentenced to niaesyaf imprisonment on May 11, 2009. See State
v. Perea, No. D-202-CR-200800239, Judgment, Seat&Commitment, filed May 11, 2009.
Perea did not appeal from the judgment in thae@nd has never soughtlateral review of his
conviction or sentence.

In a separate state criminal proceeding,08dcJudicial DistrictCourt case No. D-202-
CR-200806058, a jury convicted Pereavoluntary manslaughter ambssession of a Controlled
Substance. The judgment on his conviction et tase was entered &ebruary 7, 2011. See
State v. Perea, No. D-202-CR-200806058, Judgnsamtence and Commitment, filed February
7, 2011. Perea filed a direct appeal frora fhdgment, and, on June 15, 2011, the Court of
Appeals of New Mexico affirmediis conviction. Perea did npttition the Supreme Court of
New Mexico to review the Court of Appealséw Mexico’s decision.On September 8, 2011,

a supplemental information was filed chargingd@esis a habitual offender and seeking a firearm
enhancement to the sentence on his manslaughttrpossession convimts. See State v.
Perea, No. D-202-CR-200806058, Supplementalrinédion, filed September 8, 2011. Perea
was convicted as a habitual offender, andaarended judgment wastered on December 6,

2012, sentencing him to a total of sixteen yemrd six months imprisonment. See State v.



Perea, No. D-202-CR-200806058, Amended Judgm8entence and Commitment, filed
December 6, 2012. Perea did not appeal the amended judgment.

Instead, on January 28, 2013, Perea filed a motion to amend the judgment, asking that the
sentence be amended to credit him for timwes before sentencing on the habitual offender

charges. _See State v. Perea, 0e202-CR-200806058, Motion to Amend Judgment and

Sentence, filed January 28, 2018he district court denietlis motion on April 2, 2013._See
State v. Perea, No. D-202-CR-200806058, Ordepligation, Petition or Motion Denied, filed

April 2, 2013. On July 29, 2014, Perea filed a motion to proceed in forma pauperis and to obtain

copies of his trial transipts. See_ State v. Perebdp. D-202-CR-200806058, Petition for
Trascripts [sic] of Trial and Other Docunts Forthwith, filed July 29, 2014. Then, on
September 29, 2014, Perea filed a petition fot wi mandamus to compel the provision of
transcripts. _See State Rerea, No. D-202-CR-200806058, PetittonWrit of Mandamus, filed
September 29, 2014. The district court disnddsis petition on October 24, 2014. See State v.
Perea, No. D-202-CR-200806058, CLS: Close WKlianeous, filed October 24, 2014. Two
years later, on October 27, 2016, Perea filed a petition for a writ of habeas corpus in state court.
See State v. Perea, No.2D2-CR-200806058, Petition for Writ of Beas Corpus, filed October
27, 2016. The district court denied that petiton January 12, 2017. SeatBtv. Perea, No. D-
202-CR-200806058, Procedural Order on Petition for Wfridabeas Corpus, filed January 12,
2017. Perea did not appeal any of the state distigit’s rulings other @n the direct appeal
from the February 7, 2011, judgment.

Perea filed his Petition in federal distrocturt on August 5, 2016, before filing his habeas
corpus petition in state court. Perea statedabtiial basis for his Petition as follows: “Due to

the 1 yr firearm enhancement added to thechseintence of voluntary mslaughter | shouldn’t



received [sic] a 4 yr habitual for Count 1 ©ount 2 unless the firearm enhancement was never
initiated.” Petition § 3, at 2Perea requests that: “[T]he 4 abitual from Count #1 voluntary
manslaughter (1 yr. firearm enhancement + BB) be recanted & dismissed from my 16 Y2 yr
sentence to leave a total12 ¥z yrs.” Petition § 7, at 2.

Perea has also filed a Request for Appointment of Counsel, filed November 28, 2016
(Doc. 5)(“Motion for Counsel”). Heappears to request appointmehtounsel to represent him
in a civil tort proceeding in ate court._See Motion for Couns#l1-2. The Court does not have
any authority to appoint counsel in a state cpusteeding. Even if Paass request was directed
to this case, however, the Courhdes the request as moot in ligiftthe Petition’s dismissal.

LAW REGARDING THE ONE-YEAR STATUTE OF LIMITATIONS
ON § 2254 CLAIMS

Perea used a state-court form for his habegsusgoetition, rathethan a federal habeas
petition form. The relief that heequests, however, is modificati of his state agt sentence.
See Petition at 2. Where a petition challengeseatality of present confinement pursuant to a
state court conviction, theourt liberally construes the action seeking a writ of habeas corpus

under 28 U.S.C. § 2254. SPBeeiser v. Rodriguez, 411 U.S. 4/®73). As a consequence, the

Court construes Perea’s Petitionaagetition for relief from aanviction or sentence by a person
in state custody under 28 U.S.C. § 2254.

Petitions for a writ of habeas corpus by aspe in state custody und28 U.S.C. § 2254
are governed by a one-year statute of limitatioBee 28 U.S.C. § 2244(d). Section 2244(d)(1)
provides:

A 1-year period of limitation shall apply tn application for a writ of habeas

corpus by a person in custody pursuanth® judgment of a State court. The
limitation period shall run from the latest of --



(A) the date on which the judgment became final by the conclusion of
direct review or the expiration tiie time for seeking such review;

(B) the date on which the impediment to filing an application created by
State action in violation of the Constitan or laws of the United States is
removed, if the applicantas prevented from filing by such State action;
(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Courtthié right has been newly recognized
by the Supreme Court and made rettvely applicable to cases on
collateral review; or
(D) the date on which the factual eglicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.
28 U.S.C. § 2244(d)(1). Secti@244(d)(2) further provides: fie time during which a properly
filed application for State post-caiction or other collateral review with respect to the pertinent
judgment or claim is pending shall not be deantoward any period of limitation under this
subsection.” 28 U.S.C. § 2244(d)(2).

The one-year statute of limitations for ffij a § 2254 petition runs from the time the
conviction becomes final and is subject to statutolling. See 28 U.S.C. § 2244(d). This one-
year statute of limitations islted while “a properly filed apication for State post-conviction”
relief is “pending.” 28 U.S.C8 2244(d)(2). Until a state hads petition “has achieved final

resolution through the State’s pa®nviction procedures, by definition it remains ‘pending.

Carey v. Saffold, 536 U.S. 214, 219-20 (2002). &seHolland v. Florida, 560 U.S. 631, 635,

638 (2010). To determine when a petitioneraesthabeas proceedings become complete, the

Court looks to the state’s procedural rules. B&mle v. Battle, 379 F.3d 1254, 1260-62 (11th

Cir. 2004). The one-year statute-of-limitationsa#d begins to run again when the proceedings

on the state habeas-corpus petition anallff concluded. _See Holland v. Floridz60 U.S. at

638 (noting that state habeasmas proceedings concluded ane #tatute of limitations clock



began to tick when the state@@eme Court issued its mandateA 8§ 2254 petition filed after
the one-year period has expiredimme-barred._See 28 U.S.C. § 2244(d). Dismissal of a § 2254
habeas corpus petition on the grounds that it is time-barred properly proceeds under rule 12(b)(6)

of the Federal Rules of Civil Proaea®. See Aguilera v. KirkpatricR41 F.3d 1286, 1290 (10th

Cir. 2001).
The one-year statute of limitations may be sabjo equitable tolling. Equitable tolling
is available only when an inmate diligently pusthis claims and demdrettes that the failure

to timely file was caused by extraordinaryccimstances beyond his control. See Marsh v.

Soares223 F.3d 1217, 1220 (10th CR000); Burger v. ScqtB817 F.3d 1133, 1141 (10th Cir.
2003). Ignorance of the law, ignorance o fimitation period, and inability to obtain legal
assistance do not excuse the failure to file within the statutory time periodMil&ser. Marr,

141 F.3d 976, 977-78 (10th Cir. 9 Sanders v. Mahaffey, 2000 WI730893, at *2 (10th Cir.

2000); Washington v. United States, 2000 885885, at *2 (10th Cir. 2000).

ANALYSIS

Because all of Perea&sserted claims were availaéehim from the time the amended
judgment was entered on December 6, 2012, on hisnalimonviction as an habitual offender, 8
2244(d)(1)(A)’s one-year limitation ped is the applicable periomh this case. Perea filed a
post-judgment motion to amend, which the stateidistourt denied on Afl 2, 2013. _See State
v. Perea, No. D-202-CR-200806058, Order, ApplaatiPetition or Motion Denied, filed April
2, 2013. The one-year period governing Peree22%% claims, then, began to run on May 2,
2013, after the time for taking an appeal frtm December 6, 2012, amended judgment and

denial of the motion to amend expiredeeSHarris v. Dinwiddie, 642 F.3d 902, 906 n.6 (10th




Cir. 2011); Rule 12-201(A)(2) NMRA. The one-ydiamitations period expir@é one year later on
May 2, 2014.

A period of approximately fifteen months elapsed before Perea’s next state court filing of
a motion to compel transcripts bfs criminal trials on Jul®9, 2014. In general, a motion to
compel transcripts is not treated as a tolling motion for purposes of the one-year limitations

period. See Carey v. Saffold, 536 U.S. at 219-20; Holland v. Florida, 560 U.S. at 635, 638.

Even if, however, the one-yeperiod had not alrely expired and the motion was treated as a
tolling motion, the statute of limitations wouldwsaresumed again after the Supreme Court of
New Mexico denied Perea’s petition relatingtie transcript requesin October 24, 2014. See

Holland v. Florida,560 U.S. at 638. Perea filed histiBen in the Court on August 5, 2016,

more than a year and nine months after fingpasition of his transcriphotion. Even using the
later October 2014 date to commence the runointhe statute of limitations, Perea’s habeas
corpus action was barred almost a year teefiovas filed. _See 28 U.S.C. § 2254(d).

Absent equitable tolling, 8§ 2244(d)’s statute of limitations barred Perea’s § 2254 claims
well before his August 5, 2016, filing. See MilkerMarr, 141 F.3d at 977-78. Perea contends
that, because he “was never properly educatsxlit appeals, habeas, ect [sic] until recently,
Therefore [sic], I'm asking that the courts grame relief & favor.” Petition { 5, at 2. Perea’s
lack of education about the habeas corpusgss, however, does not afford him a basis for

equitable tolling in this case.See_Miller v. Marr, 141 F.3ét 977-78. Even if based on

ignorance of the law, Perea’s decision to wait @ntewo years after final denial of his motion to
compel transcripts before filing his § 2254tien does not constitute an extraordinary
circumstance beyond his control that would énthim to equitable tolling of the one-year

limitation period. _See Marsh v. Soar2g3 F.3d at 1220.




Perea filed his Petition longtaf the expiration of the ongear limitations period. No
basis exists for tolling the statute of limitations. The § 2244(d) statute of limitations thus bars
Perea’s § 2254 claims. PereRstition does not state a claim upshich relief can be granted,
and the Court must dismiss it under 8§ 2244(d) arel X2(b)(6). Further, because Perea has not
made a substantial showing of denial of a darnsinal right, the Court will deny a certificate of
appealability pursuant to rule 11 of tReles Governing Section 2254 Proceedings.

IT 1S ORDERED that: (i) the Petitioner's Requefir Appointment ofCounsel, filed
November 28, 2016 (Doc. 5), is denied; (ii) theitmer's Petition for Writ of Habeas Corpus,

filed August 5, 2016 (Doc. 1), is dismissed; anil & certificate of appaability is denied.
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