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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
TERRY BUSSEY,
Plaintiff
V. 1:16-cv-90MCA LF
ASHTON B. CARTER,
Secretary of the UNITED STATES
DEPARTMENT OF DEFENSE,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court on Defeat Department of Defense’s
Motion for Summary Judgmernboc. 28]. The Court & considered the parties’
submissions and the relevdatv, and is otherwise fullynformed. Forthe following
reasons, the CouBRANTS in part andDENIES in part Defendant’sMotion.

I. Background

Plaintiff Terry Bussey (Plaintiff or MBussey), who is African American, began
his employment with the federal governmentl®37. [Doc. 1, M1 68] In 1999, he
began working for the Defense Threat RdatucAgency (DTRA) at the Department of
Defense (DOD or Defendant). ¢o. 1, 11 6, 7] Paul dms began working for DTRA
and supervising Mr. Bussey #012. [Doc. 28-1, Collin®epo, 8:19-9:11] Mr. Collins
was supervised by Calvin Conger, who wasated in Washington, D.C. [Doc. 28-1,

Collins Depo, 9:14t5, 34:9-14; Doc. 28-Z;onger Depo, 7:3-12]JAt times relevant to
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his Complaint Mr. Bussey was in chge of the vehicles agned to Mr. Collins’
department. [Doc. 28, | 7; Doc. 32, | /] early 2015, Mr. Coihs verbally assigned
Mr. Bussey the additional rot& “building manager.” [Doc28, 1 14; Doc. 32, | 14]

After Mr. Collins issued a series of dislifary notices to Mr. Bussey in 2015, Mr.
Bussey was removed from his g on January 5, 2016[Doc. 28, § 51; Doc. 32,
1 51] After Mr. Bussey was removed, ffied an appeal with the Merit Systems
Protection Board (MSPB). [Doc. 28, 1 59; D82, 1 59] The MSPB held a hearing and
issued an Initial Decision affirming the remgvahich became finabn July 11, 2016.
[Doc. 28, 1 60; Doc. 32, § 60] Consistaith 5 U.S.C. 8 7703(b)(2), Mr. Bussey timely
filed the present lawsuit on August 9, 201fDoc. 28, { 61; Doc. 32, 1 61] In his
Complaint Mr. Bussey alleges that “Defendantshdiscriminated against Bussey in the
terms and conditions of his emgment on the basis of his race in violation of Title VII.”
[Doc. 1] Seed42 U.S.C. § 2000e. He also allsgimat “Defendant retaliated against
Bussey in the terms and cotohs of his employment irviolation of Title VII for
participating as a witness and for previ&EO filings,” and thatBussey engaged in a
protected disclosure of fraud and wastethie Inspector General’s Office [and] was
subject to an adverse employment actiobbemg disciplined andemoved from federal
service.” [Doc. 1] See42 U.S.C. 8§ 2000e; Whistlebl@w Protection Enhancement Act
of 2012 (WPEA), Pub. L. No. 112-19924 Stat 1465 (2012). Mr. Bussey thus raises
two claims based on Title VII (discrimihan claims) and one claim based on the WPEA

(a non-discrimination claim).SeeDossa v. Wynneb29 F.3d 911, 915 (10th Cir. 2008)
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(stating that “Title VII inclu@s retaliation claims and 8 G3(b)(2) authorizes judicial
review of them?).
[l.  Discussion

Where, as here, “a petition for reviesf a MSPB decision involves both
discrimination and other claimsig considered a ‘mixed case.Williams v. Rice 983
F.2d 177, 179-80 (10th Cil.993). “Normally, . . . the Fkeral Circuit has exclusive
jurisdiction over appeals frothe MSPB, except where, agre, the appellant’s claim
includes an allegation of discrimination.ld.; see5 U.S.C. § 770®)(1). The Court
reviews the Title Vll-based discriminathh claims de novo, but “[tlhe other, non-
discrimination claims, . . . are revied on the administtive record.” Williams, 983
F.2d at 179—-80seeMorales v. Merit Sys. Prot. Bd932 F.2d 800, 802 (9th Cir. 1991)
(recognizing that a Title VII retaliatory disarge case was properly considered de novo);
5U.S.C. 8§ 7703(c). The Court will address Hussey’s claims in reverse order, starting

with the WPEA retaliatin claim (Count 3).
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A. WPEA Retaliation Claim*

Under Williams 983 F.2d at 179-80, Plaintiff's non-discrimination claim is
reviewed deferentially and the MSPB deaisimay be reversed only when it is “(1)
arbitrary, capricious, an abusedicretion, or otherwise nat accordance with law; (2)
obtained without procedures required by lavig ror regulation hawng been followed; or
(3) unsupported by substantialigence.” 5 U.S.C. § 7703(c).

Defendant argues that Plaintiff's retlon claim should be&lismissed because
Mr. Bussey has failed to file the administratneeord. [Doc. 28, pg25] It points to
Federal Rule of Appellate Procedure 10, whietuires an appellant to file the record of
district court proceedings with the appellateurt. [Doc. 28,pg. 25] Defendant’s
argument is unavailing, howevdrecause Rule 10 does not gpf appeals in district
court of administrative adjudications. InsteRadljes 16 and 17 govern those appeals, and
Rule 17 provides that “[tjhagencymust file the record . .within 40 days after being

served with a petition for review, unlessettstatute authorizing review provides

! To the extent Defendant argues that mRiffi failed to explicitly appeal the MSPB
decision and therefore the MSPB decision sthdsa affirmed, [Doc. 28, pg. 24] the Court
disagrees that Plaintiff€omplaintis insufficient in this rgard. Under 8 7703(b)(2),
“[c]ases of [race] discrimirteon subject to the provisiorigioverning appeals of MSPB
decisions] shall be filed undsection 717(c) of the Civil Righ Act of 1964 (42 U.S.C.
2000e-16(c))” and “any such case filed . . . nhestiled within 30 dgs after the date the
individual filing the case received notice thie judicially reviewable action under such
section 7702.” Plaintiff cites 42 U.S.C. 8@e in the discrimination claim, [Doc. 1] and
Defendant acknowledges thiéte MSPB decision was finain July 11,2016 and that
“Plaintiff timely filed this lawsuit.” [Doc. 28, 1 60-61] In addition, in tli@&omplaint
Plaintiff references the MSPB decisioby stating that he*has exhausted his
administrative remedies.” [Doc. 1, 1 bjnally, Defendant acknowledges that Plaintiff's
Complaint constitutes an appeal of the MSP&aliation decision by arguing that the
absence of the administrative reg@recludes review by thiSourt. [Doc. 28, pg. 24]
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otherwise.” (Emphasis addedSeeSingh v. Ashcroft367 F.3d 1139, 1147-48 (9th Cir.
2004) (Hawkins, J., dissenting) (noting thilaé rule governing filing of the record for
appeals of district court decisions diffdrem that governing appéds of administrative
adjudications)Gearan v. Dep’'t oHealth & Human Servs838 F.2d 1190, 1191 (Fed.
Cir. 1988) (“Pursuant téed.R.App.P. 17, the agency miik the record with the Clerk
of the court.”);Pitman v. United States Ciémship & Immigration ServsNo. 2:17-CV-
0166-CW-EJF, 2017 WL 5991738t *2 (D. Utah Dec. 1, 2070 (stating that “it is the
government’s burden to file the administratreeord in [Administrative Procedures Act]
review cases and to certify that it is compfetting Rule 17); 16AA Fed. Prac. & Proc.
Juris. 8 3963 (4tked.) (“It is the duty of the agew, in both reviewand enforcement
proceedings, to file the record as defineRule 16(a) . . . within 40 days after being
served with a petition for review, unless atgte prescribes a different time.”).

The Court shall therefore order Defendantcause the record of proceedings
before the MSPB to be filed consistenithwRule 16 and 17 of the Federal Rules of
Appellate ProcedureSeeluther v. Gutierrez618 F. Supp. 2d 48396 (E.D. Va. 2009)
(stating that the defendant had been dagct(i) to assemble for filing the MSPB
administrative record, [and] (itb meet and confer with pldiff to assure tht the record
was reasonably complete and contained all ®htlaterials necessaryresolve plaintiff's
CSRA claim” by a certain date).

Moreover, to the extent Bendant relies on the summary judgment standard and
attaches portions of the administrative rectwrdsupport its asseotns, this approach is

unavailing. The Tenth Circuit held @lenhouseéhat summary judgnmt procedures do
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not apply to review of agency decisiorsvgrned by the Administrative Procedures Act
(APA), like the MSPB decision hereOlenhouse v. Conwdity Credit Corp,. 42 F.3d
1560, 1579-80 (10th Cir. 1994The Court held that

[the summary judgment] process, & core, is incoristent with the

standards for judicial review of aggnaction under the APA. The use of

motions for summary judgme or so-called motion® affirm permits the

issues on appeal to be defined bg dppellee and invites (even requires)

the reviewing court to rely on evidenoetside the administrative record.

Each of these impermissible devices works to the disadvantage of the

appellant. We have expressly disapgawf the use of this procedure in
administrative appeals in thegtaand explicitlyprohibit it now.

Id. It went on, “Reviews oagency action in #n district courts must be processesl
appeals. . . . Motions to affirm and motions for summary judgment are conceptually
incompatible with thevery nature and purpose of an appeddl” at 1580.

Faced with a motion forsummary judgment concerning an appeal of an
administrative decision, some courts have concluded that they could “[ijgnore the
summary judgment standards and treatpdeding motions for summary judgment and
responses and replies filed by each of thdigmmas briefs of the respective parties,”
reasoning that the parties had a full opportutotyadvance their arguments and that this
approach is “the most expeditioaad beneficial to the parties.Logan Farms, Inc. v.
Espy 886 F. Supp. 781, 785 (Xan. 1995). However, ihogan Farms, IngG.the
complete administrativeecord had been filedd. at 789. That is not the case here.

In its appellate capacity, the Court idigbd to assess whethan agency’s action
“was arbitrary, capricious, an abuse of desion, or otherwise ridn accordance with

law” and if it was “unsupported by subst@al evidence in t& hearing record.”
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Olenhousg 42 F.3d at 1573-74 (internal quiddd@ marks and citation omittedyee5
U.S.C. 8§ 7703(c); 5 U.S.C. B)6(2) (a provision of the A®defining the judicial scope
of review). “These standards require tlewiewing court to engage in a ‘substantial

inquiry” of the entire record.Olenhouse42 F.3d at 1574. Bewgse the record has not
been filed here, the requisite “subygtal inquiry” is impossible.

Because summary judgment on th&aliation claim is foreclosed b@lenhouse
and because the compleezord has not beditled, Defendant’sviotion will be denied as
to Plaintiffs WPEA retaliation claim (Count 3).

B. Plaintiff’'s Discrimination Claims (Counts 1 and 2)

Summary judgment is appropriate “if th@ovant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). Under this Rulehétmere existence of some alleged factual
dispute between the parties will not defaatotherwise properly supported motion for
summary judgment.” Anderson v. Liberty Lobby, Inc477 U.S. 242247-48 (1986).
Rather, “[o]nly disputes over facts that migiftect the outcome of the suit under the
governing law will properly precludéhe entry of summary judgment.ld. at 248.
Initially, the moving party bearthe burden of demonstrating the absence of a genuine
issue of material factSee Shapolia v. Los Alamos Nat'l La®92 F.2d 1033, 1036 (10th
Cir. 1993) (citations omitted)The moving party needot negate the nonmovant’s claim,
but rather must show “that there is ars@fice of evidence tsupport the nonmoving

party’s case.” Celotex v. Catreft477 U.S. 317, 325 (1986)Once the moving party

meets its initial burden, the nonmoving partysinshow that genuinissues remain for
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trial “as to those dispositive matters fohich it carries the lnden of proof.” Applied
Genetics Int’l Inc. v. Kt Affiliated Secs., Inc912 F.2d 1238, 1241 (10th Cir. 1990)
(citation omitted). The nonmawj party cannot rely upononclusory allegations or
contentions of counsel to defeat summary judgmssd, Pueblo Neighborhood Health
Ctrs., Inc. v. Losavio847 F.2d 642, 649 (10tir. 1988), but rathemust “go beyond the
pleadings and by [its] own affidavits, or Ibiye depositions, answeto interrogatories,
and admissions on file, designate specificdattowing that there is a genuine issue for
trial.” Celotex 477 U.S. at 324 (internal quotationarks and citation omitted). If the
responding party fails to properly address m@vant’s assertion dact as required by
Rule 56(c), a district court may “grantrsmary judgment if the motion and supporting
materials—including the factsonsidered undisputed—shdhat the movant is entitled
to it.” Fed. R. Civ. P. 56(e)(3). Uponnaotion for summary judgment, a district court
“must view the facts in the light mog$avorable to the nonmovant and allow the
nonmovant the benefit of all reasonablemnces to be drawn from the evidencKaus
v. Standard Ins. Cp985 F. Supp. 1271281 (D. Kan. 1997).
1. Undisputed and Disputed Facts
a. Disciplinary Notices

The following facts arendisputed except as notedWhere they are disputed, the
Court will set out the alleged facts as staigdeach party. For éhmost part, Mr. Bussey

states that he disputes the facts statedéfendant. However, in several cases, noted

2 Pursuant to DNM Local Rul€iv. 56.1(b), “[a]ll material &cts set forth in the [motion
for summary judgment areleemed undisputed unless specifically controverted.”
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below, he either denies the allegation igeameral manner, or, rather than disputing the
facts, provides an explanation for his cortdu&Such “denialsare insufficient under
Local Rule 56.1(b) to disputestatement of fact. Moreavealthough the Court reviewed
Mr. Bussey’s responses to Defendant’s statetmof facts, the focus of the Court’s
analysis is on the facts as they appeaoelir. Collins and Mr. Coger at the time that
they made the decision to remove Mr.sBey from his position, as discussed further
below. Thus, although M Bussey addies evidencen this Courtto show that Mr.
Collins’s descriptions of certain events weradourate, that evidenceimmaterial to the
Court’'s assessment of whethihe evidence before MCollins and Mr. Conger when
they decided to remove Mr. Bussey suppoaemod faith belief th@sevents occurred as
described.

Beginning in January 2018/r. Bussey received a serie§ disciplinary notices.
The first, a “letter of reprimand,” was basen Mr. Bussey’s alleged failure to follow
instructions in November 2014[Doc. 28-3] The letter of reprimand first described an
instance in which, after Mr. Mms requested that Mr. Bussey submit reports on vehicles
by the 10th of each month, Mr. Bussey dat submit the Novembe&t014 report and it
was instead submitted by anatlenployee. [Doc. 28, 11 20; Doc. 32, 19, 10; Doc.
32-1, pg. 7, Bussey Depo] diso stated that on November 6 and November 18, 2014,
Mr. Collins requested that Mr. Bussey preparenaentory repd on certain vehicles by
December 9, 2014. [Doc. 28,11; Doc. 32, 1 11] Mr. Bsey did not agree with Mr.
Collins about how to assess the vehiclepmpare the report and communicated his

concerns to Mr. Collins via email. Id[; Doc. 32-1, pg. 13] Mr. Collins responded,
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affirming his instructions for completing thask. [Doc. 32-1, pg. 12] Mr. Bussey did
not sign the report because he did not agngle the way Mr. Collirs instructed him to
conduct the inventory and assenent. [Doc. 32, 1 11-12; Bd32-1, pg. 2, Bussey Depo,
pg. 21; Doc. 34, pg. 4]Mr. Collins completed the reparistead. [Doc28, {1 11; Doc.
32, 1 11]

In August 2015, M Collins issued tMr. Bussey a “Notice of Proposed 5-Day
Suspension” citing “conduct unbecoming aldeal employee” and “failure to follow
instructions and disrespectwards your supervisor.” [Do@8-5] In the Notice, he
described an incident on Jub&, 2015, during whit Mr. Collins, as hécaught up with
[Mr. Bussey] and the inspection team” neaiDTRA building, observed Mr. Bussey
“speaking in a very loud angry voice” to asdty escort who was questioning whether a
group of inspectors had approval to take yies in one of the DTRA buildings. [Doc.
28-5] Mr. Collins stated thalr. Bussey “yelled and beratéde individual by yelling, |
am in charge. If they got thezameras past the guard sh#uokn they are allowed to use
them.” [Doc. 28-5] He also stated that he, Mr. Collitasked [Mr. Bussey] to stand
down [and] back awayand then told M Bussey that he had “handled the situation with
the security escort unprofessally” and that it was part dhis job to assist with the
inspection. [Doc. 28-5] Mr. Collins wrothat Mr. Bussey “responded by walking away
yelling ‘I don’t have a fuckig job.” [Doc. 28-5]

Mr. Bussey generally denies these alteges, stating that Defendant failed to
obtain a statement from the security esemrd instead relies only on Mr. Collins’s own

memorandum detailing the incident. [Doc. §%,18-19] He does not otherwise argue
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that Mr. Collins’ memoranaim is inaccurate. Id.] In his ResponseMr. Bussey also
submits the testimony of a witness at hismBShearing who was paof the group of
inspectors, who described Mr. Bussey as yveiendly” and “smiling sunshiny.” [Doc.
32, 1 18; Doc. 32-1, pg. 26] She stated gte saw him at “the gate” where the group
received visitors’ badges. (8. 32-1, pg. 2&7] The location of the “gate” is not
described further. However, Mr. Collins’ meraadum and the description in the Notice
state that Mr. Bussey “escorted [the w®s] and other team members toward the
Electrical Life Safety project under way the main compound,and that Mr. Collins
observed Mr. Bussey yelling at the securitgogs “as [he] caught up with [Mr. Bussey]
and the inspection team.” [Doc. 28-5] Henités not clear that the encounter described
by the withess occurred at tkame location and at the satimee as the events described
by Mr. Collins.

The Notice of Proposed 5-Day Suspensatso described an incident on August
12, 2015 in which Mr. Collinsequested that Mr. Bussey, lagilding manager, change a
light bulb in an office. [Doc. 28-5] Mr. dilms wrote that Mr. Bussey responded that it
was not his job to do so, and that Mr. Cdlitold Mr. Bussey, “you are the building
manager],] it's your job responsibility to take care of the lights so please get it done.”
[Doc. 28-5] According to th&lotice, Mr. Bussey left the building, indicating that he was
going to the Post Office. [@&. 28-5] Another employealtimately changed the light
bulb. [Doc. 28-5]

Mr. Bussey states that he disputes Mrlli@® description of the incident. [Doc.

32, 1 21] However, thevidence he cites does not contradict Defendant’s assertions that
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Mr. Bussey was asked to change the light laud that he did not do so. [Doc. 21, { 21;
Doc. 32-1, pg. 5, 30:32:1] Moreover, Mr. Bussey admitted in disposition that it was
the building manager’s duty to address aopgrative light bulb. [Doc. 32-1, pg. 5,
Bussey Depo, 30:15-18]

In September 2015, Mr. @Gms rescinded the Proped 5-Day Suspension and
issued a Notice of Proposéd-Day Suspensn. [Doc. 28-11; Doc28-12] The Notice
of Proposed 14-Day Suspension includeddiimee and August incidents described above,
as well as instances of alleged failuresctmmply with leave procedures and lack of
candor. [Doc. 28-12] In Jul2015, Mr. Collins had sentdstaff, including Mr. Bussey,
an email detailing procedures to be follelveshen leaving theiwork areas, using
government vehicles, and for leave requests. [Doc. 28, 1 24; Doc. 32, 1 24] In the emaill,
Mr. Collins specified that akmployees must notify him dhe CPF Codalinator when
they left their respective work areas. [D@8-12; Doc. 28-6; Doc. 28,  24; Doc. 32,
1 24] In the Notice of Proposed 14-Day Sarsgion, Mr. Collins described asking Mr.
Bussey about his whereabouts from 0630-0830shonrSeptember 9, 2015. In response,
Mr. Bussey stated that he had been inlihthroom and in another area on the base.
However, badge entry logs imdited that Mr. Bussey enterdtk base at 0829 hours.
[Doc. 28, 1 25, 26; Doc. 32, 11 25, 26; D28:12] Mr. Bussey disputes this account,
and states that on September 9 he arrivéi630 and went immedily to another area
of the base and therefore coulot notify Mr. Collinsthat he would be oudf the office.
[Doc. 32, 1 26] He also argues that tharge in procedurgsrevented him from doing

his work properly. Id.; Doc. 32-1, pg. 9, 82:8-84:10]
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The Notice of Proposed 14-Day Suspensalso cites Mr. Bssey’s absence from
work on the following day, September 1Gtvout prior approval from or notice to Mr.
Collins, contrary to the leave procedurefdoc. 28, | 27; Doc. 28-12] Mr. Bussey
responds to this as$en of by stating that he “wascéi in the morningand went to the
doctor” and “had to wait to get a doctor’s edifter his appointmeit.[Doc. 32, § 27]
He goes on, “Plaintiff preparetsick leave form with a presption receipt as evidence.”
[Id.] These assertions do not address whether Mr. Bussey complied with the leave
procedures. Moreover, the evidence toickhMr. Bussey points in support of his
contentions—nhis deposition—appears to addeedsferent date. Mr. Bussey stated that
“[Mr. Collins] knew | was leaving, and he semie an email backn a Friday, which |
don’t work on Fridays. ... He sent emmail on a Friday telling me that | was AWOL
on that Monday. That Monday | didn't comebecause | was still at the dental office,
and | had a prescription filledomewhere in there.” [Do&2-1, pg. 11, 106:12-18]
However, September 10, 2018l on a Thursday, not a Monday. Thus, Mr. Bussey’s
testimony does not address the Thursday,e®eper 10 absence cited in the Notice.

Finally, Mr. Collins describ& noticing on September 16at Mr. Bussey was not
in his office at 0700 hours, and asking Mussey the next day abdus location. [Doc.
28, 1 28; Doc. 28-10; Doc. 28-12] Mr. Bugsstated that he was in the office on the
morning of September 16. [Doc. 28, 1 28.cD28-10; Doc. 28-12] Mr. Collins reported
in the Notice that he checked the badge lagsich indicated that Mr. Bussey had not
arrived until 0716. [Doc. 28, 1 28; Doc.-28; Doc. 28-12] While Mr. Bussey states

that he disputes the allegatiphge does not point to any coanty evidence and states only
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that “he was harassed by Mr. l@ws regarding his log-in tims.” [Doc. 32, § 28 (citing
Mr. Collins’ September 17 email stating wiMr. Collins was rejecting Mr. Bussey'’s
timecard)]

On November 9, 2015, Mr. Collins réisded the Notice of Proposed 14-Day
Suspension and issued a Notice of ProposedoRal. [Doc. 28, 185, 36] Mr. Bussey
was afforded an oppantity to respond to # Notice in writing, whib he did. [Doc. 28-
15; Doc. 32, 1 41; Do 32-1, Conger Dep@g. 16, 12:6-12] The Notice of Proposed
Removal cited all of the incidents debed in the Notice of Proposed 14-Day
Suspension and two additional incidents. o§D28-13] The first of these additional
incidents was a telephonellcawith another employee during which Mr. Bussey was
alleged to have acted “unprofessionally” dndde[ly]” when he refused to go to the
colleague’s office and hung up on the colleagud.; Poc. 28,  33] The charge in the
Notice related to this incident was “conducbanoming a federal offer.” [Doc. 28-13]
Mr. Bussey denies that he behaved rudely #vat he hung up otme colleague. [Doc.
32, 1 33; Doc. 28-15] In &iwritten response to the Notiddy. Bussey did not deny that
he and the colleague disagreed during gplelae conversation and that the call ended
abruptly. [Doc. 28-15] However, he maimead that the colleague may have caused the
call to terminate. 1fl.] He also did not deny that tleelleague asked him to come to the
colleague’s office, but that Mr. Bussey refuseditoso. [Doc. 28-15] He stated that he
and the colleague “have not agreed on anytkinge [Mr. Bussey’s] arrival at DTRA in

1999.” [Doc. 28-15]
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The second additional incident detdilen the Notice ofProposed Removal
occurred in October 2015, wh Mr. Bussey approached a van in which a group of
visitors were seated. [Do@8-13; Doc. 28, § 34] Sewa DTRA staff members were
also in or near the van. [Doc. 28-13pc. 28-15] One of #h DTRA staff members
reported that Mr. Bussey asked them, “Whatfilck are you doing?” and then continued
to question the DTRA personnabking profanity, even thougthey requested that he
refrain. [Doc. 28-13; Doc. 32-1, pg. 28 (staent by one of the drivers)] The charge in
the Notice related to this incident is titled “abusive language tow@tslorkers.” [Doc.
28-13] In both his response to the Notice &ebponsdo Defendant'sMotion, Mr.
Bussey does not dispute thatdmproached the van and ugedfanity, but maintains that
one of the DTRA staff members was “hostile” and that he was concerned “that something
illegal was going on.” [Do@28-15; Doc. 32, § 34]

Defendant asserts that each step digcipline was rewdwed with Human
Resources personnel and approved by Mr. Eoihgfore it was is&d to Mr. Bussey.
[Doc. 28, 11 39, 40] Defendant submitstimony by a DTRA Human Resources
representative who testified thie MSPB hearing that hesasted Mr. Collis in preparing
the letter of reprimand and “[g]ot that coardied through the legal department and back
to Mr. Collins.” [Doc.34-2] Mr. Bussey generally denidgese facts, but as evidence in
support of his denial points only to tHack of signature by a Human Resources
representative or Mr. Congemn the disciplinary notices.[Doc. 32, 1 39, 40] He
adduces no evidence indicating that such s$igea are required. Hence, his assertions

do not contradict Defendant’s.
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It is undisputed that Mr. Conger revied the Notice of Proposed Removal and
Mr. Bussey'’s response to it, then made timalfdecision regarding removal. [Doc. 28,
19 43, 50; Doc. 32, 1 43, 50]

b. MSPB and Whistleblowing Activities

Mr. Bussey contends that the disciplinations, including hisemoval, were due
in part to his participatiom protected conduct. [Dod. (alleging retaliation for MSPB
and EEO activity and reporting frd and waste allegations to the Inspector General)] In
2014 or early 2015, just fure the letter of reprimand was issued, Mr. Bussey was a
witness in an MSPB hearing for another DTBAployee (the protected conduct). [Doc.
1, 1 10; Doc. 28, 1 17; Doc. 32, 1 17]

It is undisputed that Mr. Collins was ave before the letteof reprimand was
issued that Mr. Bussey hadtiéed in the MSPB hearing. [Doc. 28, 1 17; Doc. 32, § 17;
Doc. 32-1, pg. 22; Doc. 28-g. 4, Collins Depo, 16:2Mr. Collins stating that he
believed that Mr. Bussey testified before kbiger of reprimand was issued)] The MSPB
hearing occurred in “early 26” and the letter of reprimand was issued on January 21,
2015. [Doc. 28, 1 17; Doc. 32, 1 17] Mr. Collins statetdigndeposition that, while he
knew that Mr. Bussey was a w#ss in the MSPB hearing, lded not knowany details
about the claims or the hearing. [Doc. 28,7] Mr. Bussey disputes this assertion and
attached his testimony fromehMSPB hearing on his remowstiting that he discussed
the hearing with Mr. Collins anthat Mr. Collins conmented on the indiduals involved.
[Doc. 32, 1 17; Doc. 32-1, pg. 22] Regardleswhether this conversation occurred, it is

undisputed that Mr. Collins was aware of.NBussey’s involvement in the hearing as a
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witness before issuing the letter of repmda Similarly, the parties agree that Mr.
Conger was aware that Mr. Bussey hpdrticipated in an Equal Employment
Opportunity (EEO) actiofi. [Doc. 28, § 54; Doc. 32, { 54]
2. Analysis

Within the context of anotion for summary judgment on discrimination claims,
courts apply thdvicDonnell Douglasurden shifting frameworkSeeKendrick v. Penske
Transp. Servs., Inc220 F.3d 1220, 1226LQth Cir. 2000) (stating #t “the three-part
McDonnell Douglasburden-shifting analysis is ntited to the summary judgment
context”). Under this framework,

the plaintiff “must carry th initial burden under th&tatute of establishing a

prima facie case of racial discrimination.” Once the plaintiff has

established a prima facie case, “[tlhedmn then must ¢ to the employer

to articulate some legitimate, nondisginatory reason” for its employment

action. If the defendant makes thiweing, the plaintiff must then show
that the defendant’s jtiication is pretextual.

Id. (quotingMcDonnell Douglas Corp. v. Greeall U.S. 792, 802 (1973)).

In order to demonstrate a prima facie diminatory discharge claim, a plaintiff
must show that “(1) he belongs to a proteatkss; (2) he was qualified for his job; (3)
despite his qualifications, he was discharged (4) the job was not eliminated after his
discharge.” Kendrick 220 F.3d at 1229. [ar. 28, pg. 15; Doc. 32g. 18] The parties

differ on whether Mr. Bussey ialso required to demonsteathat similarly situated

% Mr. Bussey alleges in hi§omplaintthat “Defendant retaliatl against Bussey in the
terms and conditions of his employment in &ian of Title VII for participating as a
witness and for previous EEQiffigs.” [Doc. 1, § 30] lis not clear from the parties’
asserted facts whether Mr. Conger’'s refee in his deposition to “another EEO
proceeding for another employee” was te tame MSPB hearing referenced by Mr.
Collins or to a different proceedingDoc. 28, § 54; Doc. 32, 1 54]
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employees were treated differently from Plaintif€ompareDoc. 28, pg. 16 (Defendant
arguing that Mr. Bussey must denstrate this additional elementjth Doc. 32, pg. 18
(Mr. Bussey arguing that he is not requi to demonstrate this element)]

Our Tenth Circuit has held @h “comparison to a persautside of the protected
class [in a] prima facie case is unnecesdarycreate an inference of discriminatory
discharge.” Id. (citing Perry v. Woodward199 F.3d 1126, 114 0th Cir.1999)). The
Tenth Circuit explained that

[w]hen viewed against the backdropho$torical workplace discrimination,

an employee who belongs to a ragrahority and who eliminates the two

most common, legitimate reasons for teration, i.e., lack of qualification

or the elimination of the job, has &ast raised an inference that the

termination was based on a consideratof impermissible factors. The

firing of a qualified minority employee raises the inference of

discrimination because it is faciallyatjical to randomly fire an otherwise

gualified employee and thereby incuetbonsiderable expense and loss of
productivity associatedith hiring and training a replacement.

Id. However, evidence of theeitment of similarly situateeimployees is an element of
“[a] prima facie case of racial glirimination based upon dispardteatment’ which
“requires a plaintiff to show: ‘(1) that [s]he is a member of a [protected class], (2) that
[s]he suffered an adverse employment acteorg (3) that similarly situated employees
were treated differently.” Juarez v. Utah263 F. App’x 726, 78-38 (10th Cir. 2008)
(unpublished) (emphasis added) (quofingjillo v. Univ. of Colo. Health Sciences Citr.,
157 F.3d 1211, 121@0th Cir.1998)).

Here, Defendant argues that the oatlverse employment action Mr. Bussey can
show is his removal from his position and, theref that Mr. Bussey’s claim is limited to

discriminatory discharge. [Doc. 28, pg. 16]r. Bussey argues to the contrary that “Mr.

Pagel8 of 33



Collins harassed Plaintiff andqposed multiple suspensios 2015,” that Mr. Bussey
was “not provided an opportunity to respdndMVr. Collins’ propogd suspensions,” and
that “[Mr. Bussey] was the &none who was disciplined fahot following instructions
regarding the vehicle fleet.” [Do82, pg. 18-19] Morever, Mr. Bussey’sComplaint
alleges that “Defendant has disginated against Bussey in therms and conditions of
his employmenbn the basis of his race in violai of Title VII” and that “[tlhe
discrimination consisted oDefendant subjecting Bussey tlisparate treatment in
regards to discipline and removélom federal service.” [Dc. 1, 11 26, 27 (Emphasis
added.)] Thus, to the extent Mr. Busseyaleging both discriminatory discharge and
discriminatory treatment, th€ourt will assess the preseMiotion as applied to both
claims.
a. Discriminatory Discharge

To reiterate, the elements of a prima éadiscriminatory discharge claim are “(1)
[the plaintiff] belongs to a protected class) [fhe plaintiff] was qualified for his job; (3)
despite his qualifications, he was dischargad] (4) the job was not eliminated after his
discharge.”Kendrick 220 F.3d at 1229.

The parties do not dispute that Mr. Bus$®jongs to a protected class, that he
was discharged, and that his position was haiieated after his discharge. [Doc. 28, 1
3, 51, 58; Doc. 32, 11 3, 51, 58. 19] The first, third,rad fourth elements are therefore
met, and the remaining question is whetider Bussey was qualified for his position.

A plaintiff may show that she is qualified “by credible evidetiwd she continued

to possess the objectivpialifications she held when she was hired, or by her own
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testimony that her work was satisfactoeyen when disputed by her employer, or by
evidence that she had hdiér position for a signifant period of time.” MacDonald
941 F.2d at 1121 (citations omitted). Heiteis undisputed that “Plaintiff began his
employment with the federal government @8X” and that he “bean working for . . .
DTRA .. .in 1999.” [Doc. 28, § 1; Doc. 321y It is also undisputed that the letter of
reprimand issued by Mr. Colknin September 2014 wasetfirst time Mr. Bussey had
been disciplined since jamg DTRA. [Doc. 32, 1 13Doc. 34, pg. 4] Moreover,
Defendant does not argue that Mr. Busseys waqualified for his position. These
undisputed facts are sufficient to demate that Mr. Bussey was qualified and,
therefore, to satisfy the send element of the prima d& case of discriminatory
discharge. Id. (stating that the plaintiffs had satesi their burden on this issue where
they showed that “plaintiffhad held their positions fdour years and both presented
evidence that they had nevbeen disciplined or recead unfavorable performance
reviews until recently” and that “[b]oth dedoed the satisfactory nature of their work
performance”).

Defendant argues that Mr. Bussey hasefato establish a prima facie case
because he has failed to identify “any otherikirly situated indridual who engaged in
a comparable series of egreus and unprofessional behays], who was not similarly
disciplined” and because his discharge wasifjed by his behavior. [Doc. 28, pg. 16-
17] As discussed, comparison to a similagiation individual is not an element of a
prima facie case for disoninatory dischargeTrujillo, 157 F.3d at 1215. Moreover, “[a]

defendant’'s evidence regarding an employee’s workKopeance should not be
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considered when determining whether #aployee has made a prima facie case of
employment discrimination.”Ellison v. Sandia Nat'l Lah60 F. App’x 203, 205 (10th
Cir. 2003) (unpublished) (citinglacDonald v. E. Wyoming Mental Health C®41 F.2d
1115, 1119-20 (10th Cir. 1991)u@gated on other grounds Bandle v. City of Aurora
69 F.3d 441, 445 (10th Cir. 199b This is so because considtion of this evidence as
part of a plaintiff’sprima facie case

raises serious problems under thleDonnell Douglasanalysis, which

mandates a full and fair opportunity for a plaintiff to demonstrate pretext.

Short-circuiting the analysis at the prima facie stage frustrates a plaintiff's

ability to establish that the defendanpeoffered reasonsiere pretextual

and/or that [race] was the determinifactor; if a plaintiff's failure to

overcome the reasons offered by thefendant for discharge defeats the

plaintiff's prima facie case, the cduis then not requed to consider
plaintiff's evidence orthese critical issues.

MacDonald 941 F.2d at 1119. Instead, “the @oyer’'s evidence [as to the plaintiff's
job performance] is properly considerad addressing whether [the employer’s]
articulated reasons [for discharge] are legitanar merely a pretext for discrimination.”
Kenworthy v. Conoco, Inc979 F.2d 1462, 147@0th Cir. 1992).

Since all four elements of the primeciia case are met, Mr. Bussey has met his
burden on this prong of tidcDonnell Douglagramework. SeeKenworthy 979 F.2d at
1469 (stating that the burden to make a prifacie case is “not onerous”) (internal
guotation marks and citation omitte@jbson v. Mabrey BankNo. 14-CV-0770-CVE-
FHM, 2015 WL 5098698at *6 (N.D. Okla. Aug. 31, @15) (concluding that where the

plaintiff demonstrated that she was qualifiadd “all other elements of the prima facie
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case are either uncontested or substantiated by evidence, plaintiff has established a prima
facie case of discriminatory termination”).

The burden therefore stsf to Defendant “to articulate some legitimate,
nondiscriminatory reason for its employment actionkendrick 220 F.3d at 1226
(internal quotation marks and citation omijte@®efendant points tthumerous examples
of Plaintiff's rude behavior, unacceptable conduct and defiance of policy and directions”
and attached each of the written noticesdistiplinary action taken against Plaintiff,
which detail the alleged unacceptable betwavi [Doc. 28] Hence, Defendant has
sufficiently articulated a nondiscriminatory reason Riaintiff's discharge. Seeid. at
1230 (holding that the employer met its burdérere it “asserted théthe plaintiff] was
discharged for gross insufgination after . . . [the] Human Resources Manager([]
concluded that [the plaintififerbally abused ankdad physical contact with a supervisor
based upon uncontroverted information”).

The burden now shifts back to Mr. g8ey to “show that the defendant’s
justification is pretextual.” Id. at 1226. Pretext may I#hown by “evidence of such
weaknesses, implausibilities, inconsistenciegoherencies, or contradictions in the
employer’s proffered legitimate reasons foratgion that a reasonable factfinder could
rationally find them unworthypf credence and hence infeatithe employer did not act
for the asserted non-disminatory reasons.’E.E.O.C. v. BCI Coc&ola Bottling Co. of
Los Angeles450 F.3d 476, 490 (10th Cir. 2006) (internal quotation marks and citations
omitted). “In determining whethe plaintiff's evidence of @text is sufficient to permit

an inference of discrimination and thereby avoid summary judgment, the Supreme Court

Page22 of 33



has noted relevant factors ‘includ[ing] theesigth of the plaintiff's prima facie case, the
probative value of the proof that the employer’'s exglanais false, and any other
evidence that supports the employer’s casd that properly may be considered’ on a
motion for summary judgment."Swackhammer v. Sprint/United Mgmt. C493 F.3d
1160, 1169 (10th €i2007) (quotindreeves v. Sanderson Plumbing Prod.,, 580 U.S.
133, 148-49 (2000)). “Bdence that the employer shouldt have made the termination
decision—for example, that the employgras mistaken or used poor business
judgment—is not sufficient to show thatetremployer’'s explanation is unworthy of
credibility.” Swackhammer493 F.3d at 1169-70. Instkathe relevant inquiry is
“whether [the employer] hondgtbelieved those [proffered] reasons and acted in good
faith upon those beliefs.1d. at 1170. “The employer entitled to summary judgment if
the employee could not offeevidence tending to showhe defendant’s innocent
explanation for his employment decision was falséttjillo, 157 F.3d at 1215 (internal
guotation marks anditation omitted).

Here, Plaintiffs argument regarding pegt consists of a series of factual
assertions, which the Court construes astimgt to show that Dendant’s reasons are
inconsistent. [Doc. 32] To the extent ti\t. Bussey disputes that he engaged in the
behavior alleged, this arg@nt is unavailing, because the Court’s focus is on whether
Mr. Collins and Mr. Conger had a godaith belief that he did so. IKendrick for
example, the Court “assume[d]. . that Kendrick’'s stateemt that he did not push
[another employee] would create a genuine isgudact as to whether or not Kendrick in

fact pushed [the employee].’Kendrick 220 F.3d at 1231.The Court stated that,

Page23 of 33



notwithstanding that assumption, “a challengeretext requires us took at the facts as
they appear to the person making tleeision to terminate plaintiff.”ld. It went on to
hold that the plaintiff's argument that lied not in fact push the other employee was
insufficient to show pretextyecause the evidence before the decision-maker indicated
that he had.d.

Hence, the focus of the iniqy here is on the inform@an before Mr. Collins when
he recommended removal and before Mon@er at the time he made the removal
decision. Most of the behavior cited tine disciplinary noticesvas observed by Mr.
Collins personally. $ee, e.g Doc. 28-13, 11 c, d, e, g,ih,Moreover, in his response to
the Notice of Proposed Removal [Doc. 28;2&hich was reviewed by Mr. Conger, Mr.
Bussey did not dispute most of the allegations. Hence, as to those allegations, “[t]here
was no evidence before [Mr. Conger] to suggiest [Mr. Bussey] had not, in fact,” acted
as described by Mr. Collins.Id. The fact that Mr. Bussey disputes some of the
allegations in hiskespons¢o Defendant’sMotion is immaterial tovhether the evidence
before Mr. Collins and/or Mr. Congeruorted their decisions at the tim8eeYoung v.
Dillon Companies, In¢.468 F.3d 1243, 1251 (10Cir. 2006) (discussingendrickand
stating that “while the decision maker'snotusion about the plaintiff's conduct may
have been wrong, [th€endrick Court] saw no basis on winia reasonable fact finder
could have found that it wasot honestly held” and thatlaims that an employer’s
allegations were unfounded made for thestftime during litigation are immaterial to

examination of whether the employer had a godt faasis for dischargat the time).
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Mr. Bussey disputed some of the facttest! in the Notice of Proposed Removal
in his response to it. In his response, epulied the facts alleged by Mr. Collins as to
the encounter with other DTRA staff meemb on October 212015. However, Mr.
Bussey did not dispute that hsed foul language and thtéite exchange was heated.
[Doc. 28-15] Thus, the evimhce before Mr. Conger wasdisputed that Mr. Bussey
used “abusive language toward co-workerdbc. 28-13] Mr. Bussey also disputed the
alleged facts of his exchange with a eatjue and denied thae hung up on the
colleague. [Doc. 28-15] Howenene admitted in his respong&t he refused to visit the
colleague’s office and that the telephone call was contentiddgd. These admissions,
together with the reports yr. Collins, are suffi@nt to support Mr. @Gnger’s good faith
belief in a nondiscriminatory reason for discharge.

“A plaintiff may also show pretext . .ny providing evidence that he was treated
differently from other similarly-situatedaonprotected employeesho violated work
rules of comparable seriousnessKendrick 220 F.3d at 1232. The only explicit
references to disparate treatmh in Plaintiff's pretext arguent are the statements that,
unlike Plaintiff, “White empbyees were not required tgn for vehicles” and that
“Plaintiff is the only one Wwo was given a letter of reprand for allegedly failing to
follow instructions.” [Doc. 32pg. 21] Mr. Bussey also jpties that Mr. Collins treated
him differently by failing togive him a written job desctilon and resources as building
manager and changing the policy regardingitegathe building. [@c. 32, pg. 21-22]

These allegations and the evidence preflein support do not meet Plaintiff's

burden to show that the reasons given forémoval were pretextual. First, Mr. Bussey
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has not demonstrated that the White em@ésywithin Mr. Collins’ group had the same
responsibility to conduct a vehicle inventoryMs Bussey did. Mr. Bussey testified in
his deposition that “[tlhere were about 20 personnel that kbathese vehicles on a
daily basis, and they was not required to sign for them. ... And they was all White.”
[Doc. 32-1, pg. 3, Bussey Depo, 22:2-10] Hwen stated, “I wa not in charge of
vehicles.” [Doc. 32-1, pg. 3, Bussey De2@,20-24] However, he also stated that the
inventory of the vehicles was an “ad hduty,” [Doc. 32-1, pg. 3, Bussey Depo, 22:20-
24], that “[he] was the only @nexercised with vehicles,’'nhd that his day-to-day duties
consisted of “[w]hatever Mr. Collins request¢he] do that day.” [Doc. 32-1, pg. 3,
Bussey Depo, 23:5-6,7-18] In addition, in hilkesponsao Defendant’sVotion, Mr.
Bussey agrees that he waschmarge of the vehicles assigh® Mr. Collins’ department
[Doc. 28, § 7; Doc. 32, 1 7], and that Mr.lIB® requested that he conduct the inventory
and told him how to do it. [Doc. 28, T 11; ©@&2, § 11] Even if the Court, construing
the evidence in MrBussey’s favor as it must, assunteat White personnel were not
required to sign for the vehicles undeeithcharge, Mr. Bussey’s evidence does not
indicate that any White personnel were assigoedb a similar vehicle inventory and yet
were not disciplined for failuréo conduct the inventory asstructed. To the contrary,
Mr. Bussey’s own testimony indicates that hes\ttge only one tasked with that particular
inventory, whether as part bfs regular duties or as and‘@oc” duty. Sace the charge
in the Letter of Reprimand wéfailure to follow instructons,” and Mr. Bussey does not

dispute that he was instructed to condihne inventory but did not, his testimony that
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White employees were not disciplined for failtoesign for their vehicles is unavailing to
raise a question of fact surrounding pretext.

Similarly, Mr. Bussey does not providepgort for his implication that, because
he is African American, he was not givevritten guidance or resources as building
manager or that Mr. Collins changed the poliegarding leaving thbuilding in order to
discriminate against Mr. Bussey. [Doc. 3. 21-22] He doesot dispute that the
change in policy applied to all staff in MCollins’ department. [Doc. 32, { 24] Neither
does he provide evidence that non-AfricAmerican building managers were given
resources and/or that norfrifan American employees were not required to follow the
policies regarding leave and absences.

Finally, Mr. Bussey argues that he was afforded an opportuty to respond to
notices of proposed suspensions issued poidhe Notice of Proposed Removal. [Doc.
32, pg. 21] Mr. Conger statadat Mr. Bussey filed resporséo each of the proposed
suspensions and the proposed removal.oc[(82-1, pg. 16, Conger Depo, 12:6-12]
Moreover, the Notices were all signed by.Mussey and each contained instructions on
how to file a response. [Docs. 3, 5, 13] The evidece on which Mr. Bussey relies to
the contrary indicates only that Mr. Bussey dt receive an opportunity to respond to
Mr. Collins’ memorandum to the file. [Do@8-4; Doc. 32, § 23] That evidence
therefore does not address the assertiorMhaBussey had an opportunity to respond to
the proposed suspensions.

In sum, although Mr. Bussey made out a prima facie case for discriminatory

discharge, he has not met his burden to alestrate that there is a genuine issue of
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material fact surrounding whedr Defendant’s reasons forshiemoval were pretextual.
Id. at 1234 (concluding that the district cbdid not err in grantig summary judgment
where the plaintiff put forth arima facie case of discrimitay discharge, but failed to
rebut the defendant’s legitineateasons for discharge wikiidence of pretext).
b. Discriminatory Treatment

Just as with a discriminatory disecba claim, once a prima facie case of
discriminatory treatment is establishede tdefendant must put forth legitimate, non-
discriminatory reasons for the action, and thiea plaintiff must demonstrate that those
reasons are merely pretextudlujillo, 157 F.3d at 1215. Totablish a prima facie case
of discriminatory treatment, a plaintiff mustosh “(1) that he is a member of a racial
minority, (2) that he suffered an adversepéygment action, and (3) that similarly
situated employees were treated differentlyld.. “In the context of a Title VII
discrimination claim, an adverse employmeaction is a significant change in
employment status, such as hiring, firinfpiling to promote, reassignment with
significantly different responsibilities, or decision causing a sidigant change in
benefits.” Juarez 263 F. App’x at 737-38 (inteal quotation marks and citation
omitted). “Similarly situated employees an@$e who deal with the same supervisor and
are subject to the same standards govgrparformance evaluation and disciplindd.
(internal quotation maekand citation omitted).

Mr. Bussey contends that he has met hisi®arto demonstrate that he was treated
differently from similarly-situagdd employees. He alleges that “Plaintiff was the only one

who was disciplined for not falving instructions regarding ¢hvehicle fleet.” [Doc. 32,
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pg. 19] However, as just discussed, MrsBey has not shown that there were similarly
situated individuals of another race who wirgked with completing a vehicle inventory
who were treated differently from him. Hende has not met himirden to establish a
prima facie case of discriminatory treatment and the Court’s inquiry iwidBonnell
Douglas is complete.

Because Mr. Bussey failed tomt that there is a genuimkspute of fact related to
whether Defendant’s reasons for his remoware pretextual, summary judgment in
favor of Defendant is appropriate and will geanted as to Plaintiff's discriminatory
discharge claim (Count 1). Tibe extent Mr. Bussey asserts a discriminatory treatment
claim (Count 1), summary judgment will lgganted because Mr. Bussey has failed to
make a prima facie case on that claim.

c. Title VII Retaliation

“The general approach foitle VIl suits set out inMcDonnell Douglasis also
applicable to retaliation claims” based on Title VBorensen v. City of Auror@84 F.2d
349, 353 (10th Cir. 1993). The plaintiff stutherefore begin by establishing a prima
facie case of retaliatory discharge. Imd@rto do so, “a plaintiff must show: (1) she
engaged in protected activity; (2) she mduently suffered adverse action by the
employer; and (3) there was a causal connection between the protected activity and the
adverse action.”Sprague v. Thorn Americas, In@29 F.3d 1355, 1367 (10th Cir. 1997).
As to the third prong of thisest, “[ijn order for an action to constitute retaliation for
protected conduct, the actor mustow an employee previouslgngaged in protected

conduct.” Greenlee v. Sw. Health Sys., Infdo. CIVA 06CV00103EWNKL, 2007 WL
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2320544, at *12 (D. Colo. Ay 10, 2007). However, “kndedge alone will not suffice”
and “[tlhere must also be evidence giving itisea reasonable conelion that the actor’s
motive for taking adverse action was Hesire to retaliatdor the protected activity.’ld.
Defendant concedes that Mr. CollingdaMr. Conger knew about Mr. Bussey’s
participation in an MSPB hearing. [Doc. 28]argues that because “over a year passed”
between Mr. Bussey’s testimony at the MSREaring and his removal, Mr. Bussey has
failed to demonstrate a causal connectiotwben the two events. [Doc. 28] In
response, Mr. Bussey relies on the tempprakimity between the MSPB hearing and
the issuance of the Letter of Reprimandthbof which occurred in January 2015, as
evidence that Defendant’s sdiplinary actions, which culmated in removal, were
retaliatory. [Doc. 32 (“Only after Plaintitiestified at the EEO preeding did Plaintiff
ever receive any discipline.”)] The “TentBircuit has recognized that ‘a pattern of
adverse personnel actionseova period of weeks omonths may demonstrate an
employer’s retaliatory animus notwithstandithge absence of close temporal proximity
between the employee’s initial protected attiand the employer’s ultimate [adverse
action].” Semsroth v. City of Wichit®48 F. Supp. 2d 1203211-12 (D. Kan. 2008),
aff'd, 555 F.3d 1182 (16atCir. 2009) (quotingsteele v. Kroenke Sports Enters., L.L.C.,
264 Fed.Appx. 735, 746 (10tir.2008)). However, even Nr. Bussey is correct that
the temporal proximity betaen the MSPB hearing and the letter of reprimand is
sufficient to establish a causal relationstignce establishing a prima facie case for
retaliation, Mr. Bussey has not carried higden as to the third prong of theDonnell

Douglasanalysis, i.e., demonstratitigat there are genuine disputdgnaterial fact as to
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whether Defendant’'s legitimate, non-disecmatory reasons for his discipline and
eventual removal were pretextual. Instelad,relies on the same allegations discussed
above which the Court has already determiaedinsufficient to raise a question of fact
on this issue. Mr. Bussey’'s argument thlit Conger’s failure to adequately investigate
his allegations of discriminatory treatmentegidence of discriminatory intent is also
unavailing. [Doc. 32, pg. 25] Without ieence that Deferaht’'s policy was to
investigate such allegations or that Mr. Canigeestigated similar allegations made by
other employees, Mr. Busseyassertions do not support an inference that Mr. Conger
failed to investigatdoecause oMr. Bussey’s protected activityCf. Lueck v. Cushing
Mem’l Hosp. Corp.No. 10-CV-04025-JAR, @1 WL 4900118, at *TD. Kan. Oct. 14,
2011) (stating that, wdre the plaintiff “offered no estence of a policy, written or
unwritten, to suggest defendawould usually report [certia conduct to a regulatory
body],” a failure to report wa not evidence of pretext ev if it “would have been
advisable” to do so). Mr. Bussey has “failexbring forward evidnce to show that
retaliatory motive was a determinaivactor in h[is] dismissal.”Piercy v. Maketa480
F.3d 1192, 1202 (10th Cir. 2007). Summamglgment in favor of Defendant will
therefore be granted on this issue.
C. Jurisdiction over Remaining WPEA Claim

Where the federal district court’s juriston rests on the filing of a mixed case,
such as this one, and the discrimination claares dismissed, the court may “(1) retain
jurisdiction over the nonsdcrimination claim, or (2) transfer the case to the Federal

Circuit under 28 U5.C. 8§ 1631.”Afifi v. U.S. Dep't of Interiar924 F.2d 61, 64 (4th Cir.
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1991). In exercising its disdren, the district court must consider the following factors:
“judicial economy, convenience, concernsfiederalism, and fairness to litigantdd.

Here, these factors weigh in favor oétaining jurisdiction over Plaintiff's
nondiscrimination based WPE#Aaim. The facts surroundiriglaintiff’s whistleblowing
activities are closely interwoven with the didmpry actions against him. “The Title VII
pretext analysis . . . overlaps a large extent ith whether the MSPB properly sustained
those reasons for [MBussey]'s removal.” Ali v. Brown 998 F. Supp. 917, 928 (N.D.
lll. 1998). This Court has already reviewed Defendant’s reasons for Plaintiff’'s removal;
transfer to the Federal Cuit “would not only waste the resources [it has] already
committed to the case, it wouddso spawn duplicative effarin the Federal Circuit.ld.
Because this Court already “spent consatér resources in addressing de novo the
propriety of removal in the gerimination context[,] [it] Wl expend scant more if [it]
retain[s] jurisdiction to review it in the appatié context, where [the] inquiry is much less
searching.” Id. Moreover, transfer will delay resdion of the matter;which would be
inconvenient and unfair to the litigants am@uld not serve the tarests of judicial
economy.” Hamilton v. Dep’t of LabagrNo. 04 CIV. 9605 (PKY 2006 WL 760276, at
*6 (S.D.N.Y. Mar. 22, 2006). The Court will, éhefore, exercise itdiscretion to retain
jurisdiction over thaVPEA claim.

[ll.  Conclusion
For the foregoing reasons, the CoWBRANTS Defendant Department of

Defense’sMotion for Summary Judgmerfboc. 28] as to Counts 1 and 2 of the
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Complaintand DENIES the Motion for Summary Judgmefidoc. 28] as to Count 3 of
the Complaint

FURTHERMORE , Defendant Departmeif Defense is hereb@RDERED to
cause the administrative record of proceedibgiore the MSPB to be filed consistent
with Rule 16 and 17 of the Fadé Rules of Appellate Procedure.

SO ORDERED this 8" day of April, 2018.

Y e (V)
6752 IRTIN

M. CHRISTINA ARMIJO'
United States District Judge
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