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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

CARLOS JOSE VILLANUEVA,
Plaintiff,
V. No. 16-cv-999SCY
NANCY A. BERRYHILL,!
Acting Commissioner of the
Social Security Administration

Defendant.

MEMORANDUM OPINION AND ORDER

THISMATTER is before the Court on Plainti@arlos Jose Villanueva’'s Motion to
Reverse and Remand the Social Security Cosionsr’s final decisionlenying Plaintiff period
of disability and disability isurance benefits. Doc. 19. The Goeoncludes that the ALJ failed
to consider all moderate limitations a state roaldtonsultant found Plaifftto have and, as a
result, this case must be remanded for furtemsideration. Accoidgly, the Court willgrant
Plaintiff's motion and remand this action to tiemmissioner for further proceedings consistent
with this opinion.

. BACKGROUND

Plaintiff applied for period of disability ardisability insurance beefits on January 20,
2015. Administrative Record (“AR”) 10. He aljed a disability onset date of May 9, 200#.
After his claim was denied oniiial review and upon reconsidéi@n, an ALJ held a hearing on
February 19, 2016d.

On March 15, 2016, the ALJ issued a writtlatision finding thaPlaintiff was not

! Nancy A. Berryhill, who is now the Acting Commieser of the Social Security Administration, is
substituted for Acting Commissioner Carolyn W. Coluimder Rule 25(d) of the Federal Rules of Civil
Procedure.

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2016cv00999/350678/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2016cv00999/350678/25/
https://dockets.justia.com/

disabled within the meaning of the Social Seégukct. AR 10-20. In arwing at his decision, the
ALJ found that Plaintiff suffered from the follong severe impairments: (1) kidney/renal stones
with renal colic and pain; (2) anxiety/acsteess disorder; (3) panic disorder without
agoraphobia; (4) depression; (5) posttraumaticstiesorder; and (6) adjument disorder with
anxiety/depression. AR 13. The ALJ, however, fourad these impairments, individually or in
combination, did not meet or medically equa¢ @f the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1. AR 13-14.

Because he found that Plaintiff's impairmedis not meet a Listing, the ALJ then went
on to assess Plaintiff's residual functional @afy (“RFC”). AR 15. The ALJ stated that

After careful consideration of the entiecord, | find that tb claimant has the

residual functional capacity to perform dnem work (lift, carry, push and pull 50

pounds occasionally and 25 pounds freqyestand/walk for six hours each out

of an eight-hour workday, and sit foxgiours out of an eight-hour workday) as

defined in 20 CFR 404.1567(c) exceptrhay never climb ladders, ropes or

scaffolds. The claimant must avoid all exposure to hazards such as dangerous

machinery and unsecured heights. He is fully capable of learning, remembering

and performing simple and detailed waasks which are performed in a routine,

low-stress work environment, defined as amahich there is a regular pace, few

workplace changes, and no "over-the-sbedl supervision. He can attend and

concentrate for two hours at a time widgular breaks. He can interact

appropriately with supervissy co-workers and the public.
AR 15. The ALJ concluded that Plaintiff was ureatd perform any past relevant work. AR 19.
Nonetheless, based in part on the testimonywvafcational expert, the ALJ then determined at
step five that there were jobzat existed in significant numbersthe national economy that he
could perform. AR 20.

Plaintiff appealed the ALJ’s decisionttoe Social Securitpppeals Council and the

Appeals Council denied theqeest for review. AR 1. This appeal followed. Doc. 19.



1. APPLICABLE LAW

A. Disability Deter mination Process

A claimant is considered disabled for purposeSocial Security disability insurance
benefits if that individual is ude “to engage in any substahginful activity by reason of any
medically determinable physical or mental impant which can be expect to result in death
or which has lasted or can be expecteldsofor a continuous pied of not less than 12
months.” 42 U.S.C. 8 423(d)(1)(A). The Socsdcurity Commissioner has adopted a five-step
sequential analysis to determine whether a person satisfies these statutory®eg20C.F.R.
8 404.1520. The steps of the analysis are as follows:

(1) Claimant must establish that she is ctrently engaged in “substantial gainful
activity.” If Claimant is so engaged, stsenot disabled and the analysis stops.

(2) Claimant must establish that she has ‘&ese medically determinable physical or
mental impairment . . . or combinationiofpairments” that has lasted for at least
one year. If Claimant is not so impairede sk not disabled and the analysis stops.

(3) If Claimant can establish that herpairment(s) are equivalent to a listed
impairment that has already been deiieed to preclude substantial gainful
activity, Claimant is presumedsdibled and the analysis stops.

(4) If, however, Claimant’s impairment(s) amet equivalent to a listed impairment,
Claimant must establish that the impairment(s) prevent her from doing her “past
relevant work.” Answering thiguestion involves three phas®ginfrey v. Chater
92 F.3d 1017, 1023 (10th Cir. 1996). First, &ie) considers all of the relevant
medical and other evidence and determinestwa“the most [Claimant] can still
do despite [her physical and mentatjitations.” 20 C.F.R. § 404.1545(a)(1).
This is called the claimant’s residual functional capacity (“RFId?)8
404.1545(a)(3). Second, the ALJ determitiesphysical and mental demands of
Claimant’s past work. Third, the ALJ det@nes whether, given Claimant's RFC,
Claimant is capable of meeting thasmmands. A claimant who is capable of
returning to past relevant worknet disabled and the analysis stops.

(5) At this point, the burden shifts to the i@missioner to show that Claimant is able
to “make an adjustment to other worki’'the Commissioner is unable to make
that showing, Claimant is deemed disablé, however, the Commissioner is able
to make the required showing, the claimant is deemed not disabled.



See20 C.F.R. § 404.1520(a)(4ischer-Ross v. Barnhard31 F.3d 729, 731 (10th Cir. 2005).

B. Standard of Review

A court must affirm the denial of socia@aurity benefits unleg4) the decision is not
supported by “substantial evidence” or (2) theJAlid not apply the proper legal standards in
reaching the decision. 42 U.S.C. 8§ 405(gsias v. Sec’y of Health & Human SeB883 F.2d
799, 800-01 (10th Cir. 1991). In making these deteations, the reviewing court “neither
reweigh[s] the evidence nor substitute[s] [its] judgment for that of the ageBowinan v.
Astrue 511 F.3d 1270, 1272 (10th Cir. 2008). For exanalcourt’s disagreement with a
decision is immaterial to theisstantial evidence analysis. A&daision is supported by substantial
evidence as long as it is supported by “rel¢wadence . . . a reasonable mind might accept as
adequate to support [the] conclusio@&dsias 933 F.3d at 800. While threquires more than a
mere scintilla of evidenc&asias 933 F.3d at 800, “[tlhe possibilityf drawing two inconsistent
conclusions from the evidence does not pre\the] findings from being supported by
substantial evidencel’ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007) (citibgjtanski v.
F.A.A, 372 F.3d 1195, 1200 (10th Cir. 2004)).

Similarly, even if a court agrees with a daon to deny benefits, if the ALJ’s reasons for
the decision are improper or are adiculated with sufficient padularity to allow for judicial
review, the court cannot affirthe decision as legally corre@lifton v. Chatey 79 F.3d 1007,
1009 (10th Cir. 1996). As a baseline, the ALXtraupport his or her findings with specific
weighing of the evidence and “the record niesnonstrate that the Alcbnsidered all of the
evidence.’ld. at 1009-10. This does not mean that ard Alust discuss every piece of evidence
in the record. But, it does require that theJAdentify the evidence supporting the decision and

discuss any probative and contradictewydence that the ALJ is rejectinid. at 1010.



1. ANALYSIS

Plaintiff challenges the ALJ’s decision ol grounds: (1) the Alidhproperly rejected
findings from State Agency Consultative Evding Psychologist John Owen, Ph.D. and State
Agency Psychiatric Consultants Scott WalkdrD.; (2) the ALJ failed to develop the
administrative record, in contravention of digty; and (3) the ALJ impermissibly evaluated
Plaintiff’'s character instead tie description of his symptoms. Doc. 19 at 1. The Court focuses
its attention on Plaintiff's argument that the Aindproperly rejected findings from Dr. Walker.
Because the ALJ did not include all limitatiobs Walker articulated in the ALJ's RFC or
otherwise explain why he did niiclude these limitations in his RFC, the Court agrees with
Plaintiff that the ALJ committed reversible error.

An ALJ must evaluate and weigh every neadliopinion in the record, regardless of its
source See20 C.F.R. § 404.1527(c). Meal opinions are:

statements from acceptable medical sources that reflect judgments about the

nature and severity of [a claimant’Bhpairment(s), including . . . symptoms,

diagnosis and prognosis, what [a claimant] can still do despite impairment(s), and

[a claimant’s] physical or mental restrictions.
Id. at § 404.1527(a)(1). The regutats require an ALJ to consideeveral specific factors in
weighing a medical opiniond. at § 404.1527(c). These factors include the examining
relationship, the treatmentiagonship, supportability, consency, specialization, and other
factors which tend to suppast contradict the opiniorid. “The record must demonstrate that the
ALJ considered all of the evidence,” but thex@o requirement that the ALJ “discuss every
piece of evidence Mays v. Colvin739 F.3d 569, 576 (10th Cir. 2014) (quot{Digton v.
Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)). Althoulgd ALJ is not required to discuss

every piece of evidence, “in adidn to discussing the evidence supporting his decision, the ALJ

also must discuss the uncontroverted ewtdeme chooses not to rely upon, as well as



significantly probativeevidence he rejectsSee Wall v. Astryé&61 F.3d 1048, 1074-75 (10th
Cir. 2009) (quotingClifton, 79 F.3d at 1009-10). The ALJnsquired “to provide specific,
legitimate reasons if he decide[s] to discoomtlismiss an opinion from an acceptable medical
source, and to explain the weigjiven to opinions from [other medical] sources, or otherwise
ensure that the discussion of the evidenceardgétermination or decision allows a claimant or
subsequent reviewer to follotive adjudicator’s reasoning, when such opinions may have an
effect on the outcome of the casBe&eHarrold v. Berryhill, 2017 WL 4924662, at *2 (10th Cir.
Oct. 31, 2017) (internal citations and quotation marks omitted).

In his report, Dr. Walker determined tHalaintiff has a number of moderate mental
limitations. The ALJ did not address each of these moderate limitations. Defendant argues,
however, that this does not matter becausesthexlerate limitations are simply preliminary
assessments that must give way to the more thorough ultimate assessment contained in Dr.
Walker’s narrativé.Doc. 21 at 12-13. Specifically, is narrative, Dr. Walker stated:

The [claimant] can understand, rememiagd carry out detailed but not complex

instructions, make decisions, attend andcentrate for two hours at a time,

interact adequately with eworkers and supervisorand respond appropriately to

changes in a work setting.

AR 65. Thus, while Dr. Walker found Plaintiff tovemoderate limitations, for instance, “in the
ability to accept istructions and respond appriately to criticism fom supervisors” (AR 68),
Defendant argues that Dr. Walker’s statememismarrative that Plaintiff can “interact
adequately with co-workers and supervisargiistitutes Dr. Walker’s “ultimate” conclusion.

Doc. 21 at 13. This clarification in Dr. Wa&lKs narrative, Defendant’s argument continues,

absolves the ALJ of the need to address thdarate limitation which was contained in a section

2 Defendant asserts that the preliminary moderatediinns were contained in Section 1 of an agency
issued form and that the narrative containing his alintonclusions was contained in Section Il of the
form. While such forms are commonly used to asske&mants’ mental limitations in social security
cases, Dr. Walker did not use such a form in this case.
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of his report that was “merely a worksheeatd in deciding the gsence and degree of
functional limitations and thadequacy of documentation atholes not constitute the [residual
functional capacity] assessmenboc. 21 at 12 (quoting POM&DI 24510.060B2).

For purposes of the present motion the Couittsst aside the fact that Dr. Walker did
not actually use the form to which Defendant refend assume, withodeciding, the validity of
Defendant’s argument that the moderatetations Dr. Walker assessed were merely
preliminary findings that must give way tcethltimate conclusion contained in Dr. Walker’'s
narrative. Defendant’s argument that the aiare portion of a doctor’s report can neutralize
moderate limitations found in other portiongloé report, however, does not apply to the
situation where the narrative pion of the report fails to addse a moderate limitation contained
elsewhere in the report. Thattie situation hereAlthough clarification inthe narrative portion
of Dr. Walker’s report might haveccurred with regard to soneé the moderate limitations Dr.
Walker assessed, Dr. Walker did not address @ale@Mmoderate limitations he found Plaintiff to
have in the narrative portion of his repoBiee Sandoval v. BerryhilCIV 15-0294 JHR, 2017
WL 4772412 at *5-8 (analyzing casasd finding that while a déar can account for moderate
limitations in the narrative portion of his repdtte Court must consgd whether the doctor
actually did so).

Specifically, nowhere does the above narratiddress Dr. Walker’s finding that Plaintiff
has “moderate limitations in the ability to irdet appropriately with the general public.” AR 68.
This is a problem. Because Dr. Walker doesatg#where in his report limit or clarify the
import of this moderate limitation, Dr. Walkei&bove assessment that Plaintiff is limited in his
ability to interact appropriately with the generabpc is his first and lasword on the subject.

Under binding Tenth Circuit precedent an ALJaneither account for a medical source’s



moderate limitation in the RFC or explain wiinge ALJ rejected that moderate limitatioBee
Haga v. Astrug482 F.3d 1205, 1208 (10th Cir. 200Fyantz v. Astrue 509 F.3d 1299, 1302-03
(10th Cir. 2007). The ALJ's failure to addredkof the moderate limitations Dr. Walker found
Plaintiff to have, either by accounting for tledsnitations in the RF©r otherwise explaining
why he did not include them in the RFC, constitutes error.
V. CONCLUSION

Because the Court finds that the ALJ erretisiconsideration of the opinion evidence
regarding Plaintiff's mental ipairments, the Court will gralaintiff's Motion (Doc. 19),
reverse the Commissioner’saigon denying Plaintiff berigs, and remand for further
proceedings consistent with this Opinion. The Caoull not address Platiff's remaining claims
of error because they may be affected by the ALJ’s treatment of this case on Nahtsomaly.

Barnhart 350 F.3d 1297, 1299 (10th Cir. 2003).

e (o forern

UNITEDS ESMAGISTRAT UDGE
Sitting by sent




