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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA,
Plaintiff,

V. No.1:16-cv-1019MV/GBW
1:02-cr-00953\V

JOSE ESTEBAN GUERRERO,
Defendant.

MEMORANDUM OPINION AND ORDER OF DISMISSAL

Before the Court is Defendant’s Motion to Vacate and Correct Sentence Under 28 U.S.C. 8
2255 (CV Doc. 1; CR Doc. 147) and supplementeatee(CV Doc. 2; CR Doc. 148). Defendant is
incarcerated and proceedipgo se. He asks the Court to vacate his life sentence, which was
imposed after three felony drug convictionAfter reviewing the motiosua sponteinder Habeas
Corpus Rule 4(b), the Court will dismiss Dediant's motion without prejudice for lack of
jurisdiction.

Background and Procedural History

On December 4, 2002, Defendant was convipi@guant to 21 U.S.C. 88 841 and 846 of
three charges relating to the possesaiuth distribution of methamphetamin&eeCR Doc. 67
The United States sought an enhanced sentenaggpiite 21 U.S.C. 8§ 841(b)(1)(A) based on two
prior felony convictions from Maricopa CounBuperior Court: a 1991 conviction for conspiracy
to possess cocaine and a 1997 conviction for the sale of marij@e®Doc. 72. As a result of
the enhancements, Defendant was sentendéd tmprisonment on February 23, 200%eeDoc.

76.

1 Unless otherwise noted, all further references adetoments filed in the criminal case, 1:02-cr-00953.
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Defendant appealed to the Tenth Circuit GadirAppeals, which affirmed the conviction
on February 2, 2004. Defendant thiged a petition for certioramvith the United States Supreme
Court, which was denied on October 4, 2004.

On October 11, 2005, Defendant filed his first miotio vacate or correct sentence pursuant
28 U.S.C. § 2255 (Doc. 98ee als®:05-cv-1074 BB/CG, CV Doc. 1) The motion raised issues
regarding coercion and inefftive assistance of counseld. By an order entered May 30, 2007,
the Court denied the first § 2255 motion anshdssed the civil action with prejudiceSeeDoc.

49. The Court found that the pleas voluntary and that counsetisrformance was objectively
reasonable.SeeDocs. 42, 49.

Defendant filed the second § 2255 motiorS@ptember 13, 2016, though it was signed five
days earlier. He seeks relief pursuanfoebnson v. United States35 S. Ct. 2551 (2015) and
Mathis v. United State436 S. Ct. 2243 (2016). Specifically, fleadant argues his prior cocaine
conviction only involved delivery, ragén than an offer to sell, whicis insufficientto justify the
enhanced sentence. Defendant has not sougkteived permission from the Tenth Circuit to
file a second or successive 8§ 2255 motion.

Discussion

“A district court does not hayarisdiction to address the merdéa second or successive §
2255 ... claim until [the Tenth Circuit] has granted the required authorizationré Cline,531
F.3d 1249, 1251 (10th Cir. 2008)See als® 2255(h) (requiring a second or successive motion to
be certified by the appropriateurt of appeals). When the maniis filed without authorization,
the district court may transfer the matter to the Tenth Circuit “if it determines it is in the interest of
justice to do so under § 1631, or it may dismissntlmion or petition for lack of jurisdiction.”

Cline,531 F.3d at 1252. Factors to comsith evaluating whéer a transfer is in the interest of
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justice include:

[W]hether the claims would be time bedr if filed anew in the proper forum,

whether the claims alleged are likelyhave merit, and whether the claims were

filed in good faith or if, on th other hand, it was cleartae time of filing that the

court lacked the requisite jurisdiction.

Id. at 1251.

“Where there is no risk that a meritorioussessive claim will be lost absent a § 1631
transfer, a district court does not abuse its discrétibooncludes it is not in the interest of justice
to transfer the matter to this court for authorizationd. at 1252. To be meritorious, a second or
successive motion must be based on:

(1) newly discovered evidencestthif proven and viewed iight of the evidence as

a whole, would be sufficient to estalbliy clear and convineg evidence that no

reasonable factfinder would have found thovant guilty of the offense; or

(2) a new rule of constitutional law, maroactive to cases on collateral review
by the Supreme Court, thals previously unavailable.

28 U.S.C. § 2255(h).

The Supreme Court cases on which Defendant rdldssorand Mathis, do not justify
transferring the claim to theenth Circuit, for three reass. First, the assertddhnsorclaim is
time barred. Section 2255(f)(3) requires th&t2255 motion relying on a newly-recognized right
must be filed within “one year from the date on which the right was initially recognizeddd v.
U.S.,545 U.S. 353, 357 (2005)1.S. v. Freeburg Hond55 F. Appx. 649, 652 (10th Cir. 2015)
(suggesting that under § 2255(f)(3phnsonclaims must be filed within one year after the
decision was issued)Johnsorwas issued on June 26, 2015, and the limitation period expired one
year later on June 26, 2016. Defendantsord § 2255 motion was not signed or filed until
September 2016. The motion therefore does not theeequirements of § 2255(f)(3).

Even if the motion were timely, Defeni& sentence could not be reduced uddémson.
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Johnsonheld that the residual clause of tAhemed Career Criminals Act (“ACCA”) was
unconstitutionally vague. Defendant was noteecéd under that clause, nor was he sentenced
under the career offender provisiafs§ 4B1.1(a) of the United Sext Sentencing Guidelines, as
he appears to believe. Defendant’'s senteraeenhanced pursuantad U.S.C. § 841(b)(1)(A)
based on two prior felony drug convictiondohnsonis not pertinent to such case&ee In re
Williams, 826 F.3d 1351, 1356 (11th Cir. 2016) (“&nthe 8§ 841(b)(1)(A) mandatory life
sentence is triggered by prioonvictions for a ‘felony drug offese,” it is not even arguably
affected byJohnson’sholding regarding the ACCA'’s residuglause definition of a violent
felony.”); Barnes v. U.SNo. 3:13-cr-45, 2016 WL 1175092, atri43 (E.D. Tenn. Mar. 23, 2016)
(“Quite simply,Johnson‘has no bearing’ on whether a prior conviction qualifies as ... a prior
felony drug conviction unde2]L U.S.C.] § 841(b)(1)(A).”)Kendricks v. U.S.No. 1:11-cr-27,
2017 WL 1097096, at *2 (E.D. Tenn. Mar. 23, 2017) (“[TIodnsordecision is inapposite” to §
841(b)(1)(A)).

Finally, Defendant cannotisg a stand-alone claim unddathis,which gives instruction
on how to determine whether an offense qualifies as a prior “violent felony” justifying an ACCA
enhancement. 136 S. Ct. at 225Rathis does not appear to apply to Defendant’s drug
convictions. Even if it were on point, howeytre Supreme Court did not announce “a new rule
... made retroactive to casen collateral review” as required by 8§ 2255(h)(Bee U.S. v. Taylor,
--- F. Appx. ---, 2016 WL 7093905, *4 (10th Cir. Dé%.2016) (noting that “the Supreme Court
explicitly stated inMathisthat it was not announcing a new raled that its desion was dictated
by decades of prior precedent”)Mathis therefore does not appets provide a basis for
permitting a successive § 2255 petition.

Based on the foregoing, the Court determines that a transfer to the Tenth Circuit is not in
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the interest of justice. Defendant’s secor2285 motion will be dismissed without prejudice for
lack of jurisdiction, and a certificatd appealability will be denied.

IT IS THEREFORE ORDERED that Defendantotion to Vacate and Correct Sentence
Under 28 U.S.C. § 2255 (CV Doc. 1; CR Doc. 147) and supplement thereto (CV Doc. 2; CR Doc.
148) is DISMISSED without prejuick for lack of jurisdiction.

IT IS FURTHER ORDERED that since ti@ourt considered Defendant’s “Supplement
Pursuant to Federal Rules ofviTiProcedure 15(d)” (CV Doc2; CR Doc. 148)any request to
amend the motion is DENIED as moot.

IT IS FURTHER ORDERED that a certificaté appealability iDENIED; and judgment

will be entered.

YAZQUEZ
STATES DISTRICT JUDGE
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