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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

ENVIRONMENTAL DIMENSIONS, INC.,
A New Mexico Corporation,

Plaintiff,
V. CV 16-:1056 WJ/JHR
ENERGYSOLUTIONS GOVERNMENT
GROUP, INC. (n/k/a Atkins Energy
Government Group, Inc.), a foreign for

profit corporation,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on Energy Solutions Government Group, Inc.’s
(“ESGG”) Motion to CompelEnvironmental Dimensionsnt.’s (‘EDi”) Compliance with the
Court’s OrderRequiring Supplemental Discovery Reases to Requests for Production Nos. 10,
15, 18, 19, and 2[Doc. 88], filed September 27, 20IDi filed aRespons¢Doc. 92]on October
21, 2018, ad ESGG filedts Redy [Doc. 100]Jon November 19, 2018, completing the briefing
Having considered the partiesubmissons and all pertinent authty, the @urt will grant the
Motion.

. BACKGROUND

The instant issues anarrow oneOn March 15, 2018, ESGG filed a Motion to Compel
Discovery Raponses to Rpiests for Production Nos. 10, 15, 18, 19, and 20. [Doc Ex#]did
not file a Responst® ESGGs Motion instead choosing to supplemétstdiscovery responses.

[See Docs. 63, 65 However, ESGG Reply briefin support of the Motion argued that E®i
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discovery responses remathdeficient[See Doc. 67]. As such, the Court granted ESG®/otion
to Compel on June 28, 201&ef Doc. 74].

ESGGreturnedto Courtthree mortis later arguingthrough the presemflotion that EDi
has not yet supplemented its discovery responses as required by the Oadet. fee Doc. 88,
p. 4.1 ESGG ask the Court tdrequireEDi to compy with the Gurt's ordergrantingESGGs
previous motion to compel.. and awad appropriatesanctions including attorngs’ fees
associatedvith filing this motion tocompel’ [Id.]. In its ResponseEDi asserts that it simply
does not have any more documents talpoe.”[Doc. 92, p. 2]ESGGs Replyasserts thdEDi’s
respnses remain deficienfSee Doc. 100, pp. &]. Specifically, BEGG demands a verified
explanatiorof why the documents it requests dlat exist, if that is ED$ position. [d.].

1. LEGAL STANDARDS

Fedeal Rule of Civil Proedure 37(b)(2poverns the present circurastes Specifically,

Rule 37(b)(2)(A) providethat

If a party... fails to obey an order to provide or permit discoveryhecourt where
theaction is pending may issue further justeysdThey may include the fadwing:

® directingthat the matters embraced in the omtesther designated facts
be taken as established for the purposes of the action, as the prevailing
party claims;

(i) prohibiting the disobedent party from supporting oropposing
designatedtlaims or defense®f from introducing designated matters
in evidence

(i) striking pleadings in whole or in part;

(iv)  staying further proceedings until the order is obeyed;

(V) dismissing the action or proceeding in whole or in part;

(vi)  rending a default judgment agsirthe disbedient party; or

(vii) treating as contempt of cdauhe falure to obey any order except an
order to submito a physical omentalexamination.

LESGG admits that it filed its Motion two days after agkEDi to supplement as required by the Court’s Ofderc.

88, p. 2].EDi argues that this action constitutdzhd faiti and that ESGG presentMotion is filed“in violation of

the rules of civil proceduré[Doc. 92, p.1]. The Court disagrees. ESGG was under digation toaskEDi to further
supplemenits discovery responses once this Court enterégdridsrgranting ESGG Motion to CompelMoreover,
ESGG filedthe instant Motion at the last possibiay to do so[See Doc. 48]. Under these circumstances, the Court
does not find ESGG failure toawat EDi’s response tits request to supplement pursuant to this Ce@tder tde

in “bad faithi or to violate any applicable rule pfocedure
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Fed R. Civ. P. 37(b)(2)(A)“Instead of or in addition to the orders above, the court must order the
disobedient pay, the attorney advising that party, or both to phg teasonable expenses,
including attornels fees, caused by the ifare, unlessthe failure was substantially justified or
other circumstances rka an award of expenses unjuged. R. Civ. P. 37(b®)(C).
1.  ANALYSIS

As set forth aboveRule 37(b)(2)nandates action when a party diegs adiscovery order.
In this caseEDi failed to comply with this Coug Order grating ESGGs Motion to Compel. As
such, the Court has no cheibut toOrder EDi to provide verified responses to ES&€&quest
for production nos. 15, 18, 10, 19 ar@i] xplaininghat it does not hawbe documents requested
and why.These responseshould be served within 30 days of the entry of this Order.

Additionally, the @urt will award ESGG itseasonablexpensesincluding attorneys
fees incurred in litigatingthe instant Motiorgiven thatEDi has failed to demonstrate that its
“failure was substantially justified or other circumstancesenaa award of expenses unjuged.
R. Civ. P. 37(b)2)(C).However, given the lack ¢égal citation in either ESGG Motion or Reply
[see Docs. 88, 100], the Court exgs the amounrequested to reflect the Cowtearlier
determination of prevailingharket rateg¢see Doc. 102], and to demonstrdteilling judgment”
See Case v. Unified School Dist. No. 233, Johnson County, Kan., 157 F.3d 1243, 12510th Cir.
1998).Such a motioseeking expenses must be filed within fourteet) ¢ays of the entry of this
Orderand must be supported by contemporaneousnaetttuloustime records as well as an
affidavit establishing the reasonableness of the hoyrsreded.

V. CONCLUSION
EDi hasfailed to show comghnce with this Couts previous discovery Order; theves,

the Court is constrained to compel it to respon&$6:Gs requests for production and to pay



ESGGs reasonable expenses in bringingitistantMotion. Fed. R Civ. P. 37(b)2). Wherefore
ESGG’s Motion toCompel EDis Complance with this Couts Order[Doc. 83 is hereby

GRANTED.
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JERRY H. RITTER
U.S. MAGISTRATE JUDGE




