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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

LISA YAZZIE et al,
Plaintiffs,
V. Civ. No. 16-1085 KK/LF

GOVERNMENT EMPLOYEES INSURANCE
COMPANY et al,

Defendants.

ORDER DENYING MOTION TO BIFURCATE AND MOTION STO DISMISS

THIS MATTER comesbefore the Court an (1) Defendant Government Employees
Insurance Company’s (“GEICQO”) Motion to Bifurcate and Stay Plaintistra-Contractual
Claims (Doc. 23)“Motion to Bifurcate”), filed December 2, 2016; (2) Defentsfichal Ellis’
Motion to Dismiss (Doc. 36), filed January 3, 2017; (3) Defendant Darcell ElImoreisriviot
Dismiss(Doc. 43, filed January 122017; and, (4) Defendant Michal Ellis’ Second Motion to
Dismiss (Doc. 60), filed January 31, 201The Courthavingreviewedthe parties’ submissions
and the relevant law, and being otherwise fully advised, FINDS tha#ithien to Bifurcate is
not well takenat this timeand should be DENIEDNITHOUT PREJUDICE and that the
motiors to dismissare not well takeand should b®ENIED.

l. Defendant GEICO’s Motion to Bifurcate

A. Factual Background and Procedural History

Plaintiffs Lisa and Ernest Yazziled this action in the First Judicial DistrictoQrt for
the State of New Mexico on August 10, 2016, and filed an amended complaint fiortinabn
September 27, 2016. (Doc. 1 at 7; Dog.aL3.) In theiramendeccomplaint, Plaintiffs allege

that on or about January 17, 20H5, unidentified driver operating aminsured vehiclewned
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by Patricia Bown negligently caused an automobile accident thaired them (Doc. 1 at 9

Doc. 29 at 1) According to Plaintiffs, thelriver of Ms. Brown’s vehiclg‘crossed the center
line, struck the Yazzie[s’] vehicle[,]. .fled the scene of the crasland was intoxicated.(Doc.

29 at1))

At the time of the accident, Plaintiffs wermmedinsureds onan uninsured motorist
(“UM")/underinsured motorist (“UIM”) policy issued by Defendant GEICO. (Dbat 9; Doc.

2 at 4.) Plaintiffs allege thaton January 13, 2016hey made a written claim for paymentl¥
benefits undethe policy as a result of the accident, but that Defendant GEICO, acting through
its employeedPefendants Ellis and Elmaresjected the clainon January 25, 2016. (Doc. 1 at
11) Plairtiffs contendthat, in the course of handling their claim, Defenddmteached
Defendant GEICO'’s insurance contraath Plaintiffs as well aghe implied covenant of good
faith and fair dealingand committed fraud misrepresentationmalicious abuse ofrpcess, and
willful violations of the “Insurance Trade Practices and Fsa@dt” and the“Unfair Claims
Practices Act (Id. at 1316.) In particular, Plaintiffs claim that Defendants “chose not to
investigate and process Plaing[ff claim in a timely manner,” “misrepresent[ed]” the nature of
Plaintiffs’ coverage, and refused to pay Plaintiffs benefits for whicleixnt GEICQO’s liability
could not reasonably be disputedd. &t 1011.)

DefendantGEICO removed thecaseto this Cairt on September 30, 2016, and filed its
Motion to Bifurcate on December 2, 2016. (Bot, 23) In the Motion to Bifurcate, Defendant
GEICO asks the Court to stay discovery regarding, and bifurcate the trial otjfiBlagxtra-
contractual claimgpending resolution of their breach of contract claims. (Doc.af®)
Plaintiffs filed a response in opposition to tmetion on December 16, 2016, and Defendant

GEICO filed a reply in support @f on December 29, 2016. (Docs. 29, 32.)



B. Legal Sandards

A district courts discretion in deciding whether to sever issues for igidbroad” and
“considerablé’ United States ex rel. Bahrani v. ConAgra, |ré24 F.3d 1275, 1283 ({CCir.
2010) (quotingAnaeme v. Diagnostek, Ind64 F.3d 12751285 (10th Cir. 1999)) Angelo v.
Armstrong World Indus11 F.3d 957, 964 ({0Cir. 1993). Federal Rule of Civil Procedure 42,
which governs bifurcation in federal civil actions, permits the Cmudrder a separate trial of
any claim or issué[flor convenienceto avoid prejudice, or to expedite and economizéed.

R. Civ. P. 42(b). “Bifurcation is not an abuse of discretion if such interests favor tsapaia
issues and the issues are clearly separaledelq 11 F.3dat 964.

“Regardless of efficiency and separability, however, bifurcation is aseadiudiscretion
if it is unfair or prejudicial to a party.1d. Moreover, bifurcations to be decidetion a casdy-
case basfsand should not be regarded as “routindfarshall v. Overhead Door Corp.131
F.R.D. 94,9798 (E.D. Pa. 1990). Bifurcation under Rule 42(b) is inappropwidien it will
“not appreciably shorten the trial or [a]ffect the evidence offered by the paréeali®e claims
are inextricably linked. F.D.I.C. v. Refco Group, Ltd.184 F.R.D. 623, 629 (D. Colo. 1999).
The party seeking bifurcation bears the burden of proving that it is proper “in light cfribeag
principle that a single trial tends to lessen the delay, expense, and inconvéniBetisle v.
BNSF Ry. C0.697 F. Supp. 2d 1233, 1250 (D. Kan. 2010).

The Courtalsohas broad discretion to stay proceedings incident to its power to manage
its docket. Clinton v. Jones520 U.S. 681, 706 (1997Abdulhaseeb v. Calboné00 F.3d 1301,
1310 (1" Cir. 2010). In addition, the Court may stay discovery pursuant to Federal Rule of
Civil Procedure 26(c), which for good cause shown allows the Court to limit discoventéatp

a party from “annoyance, embarrassment, oppression, or undue burden or expense.Cived. R



P. 26(c);Nankivil v. Lockheed Martin Corp216 F.R.D. 689, 692 (M.D. Fla. 2003phnson v.
N.Y. Univ. Sch. of Edyc205 F.R.D. 433, 434 (S.D.N.Y. 2002). The party seeking a stay bears
the burden of establishing the need forGlinton, 520 U.S. at 708.

C. Analysis

In its Motion to BifurcateDefendant GEICGasks the Courtio stay discovery regarding,
and bifurcate the trial oRlaintiffs extracontractual claimpending resolution aheir breach of
contract claims.(Docs. 23at 9; Doc.32at 11) Defendant GEICQirst argues that it has a right
to litigate Plaintiffs’ contractual claims, presenting any coverage defemas well as any
defenses the UM would have had, before Plaintiffs’ eztmatractual claims can proceedo.
23 at 35; Doc. 32 at 15.) According to Defendant GEIC®Jaintiffs must establish both the
fact and amount of its contractual liability before they can pursuedhkigacontractuaklaims.
(Doc. 23 at &.) In support of this argumenDefendanh GEICO contendghatit is obligated to
pay benefits undePlaintiffs’ UM/UIM policy only if Plaintiffs are“legally entitledto recovet
damages from the UM (Id. at 3 Doc. 32 at 5.) Althougbefendant GEICO acknowledges that
“the dispute between th@aintiffs and Defendant lies primarily with the value of their clgints
insists that “Plaintiffs must first establish they are legally entitled to recaranges from the
UM,” and the amount othose damagesbeforeattempting to establish liability for their bad

faith allegations.”(Doc. 32at5 (emphasis in original).)

! As the source of this standafefendant GEICO cites 1Ortiz v. Safeco Insurance Co. of Ameriedaich in turn
cites to Section 66-301(A) of the New Mexico Statutes Annotate(Doc. 32 at % 207 F. Supp. 3d 1216, 1219
(D.N.M. 2016). Neither Defendant GEICO nor Plaintiffs cite to or attach rélevant portions of th&/M/UIM
policy Defendanissued to Plaintiffs. See geerally Docs. 2329, 32.) To the extent theolicy’s terms provide for
coveragebroader than New Mexico law requires, those terms, rather than Sect®80d6A), would seem to
govern Defendant GEICO's obligation to pay Plaintitf claims. Essexins. Co. v. Vincent52 F.3d 894, 896
(10" Cir. 1995). However, because neither party has cited to or attached the policy, them@iopmsume thaits
termsfollow Section 665-301(A) for purposes of Defendant GEICQO’s Motion to Bifurcate
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In the particular circumstances of this cabe Court disagrees. As the courifilis v.
Government Employees Insurance Gloserved,

New Mexico statutory law on UM/UIM coverage simply requires “the insured be

legally entitled to recover damages and that the negligent driver be uninsured” or

underinsured.Farmers Ins. Co. of Arizona v. Sandqva01:NMCA-051, | 7,

149 N.M. 654, 657, 253 P.3d 944, 947 (citghmick v. State Farm Mut. Auto.

Ins. Co, 1985NMSC-073, T 11, 103 N.M. 216 (1985)). Neither New Mexico

statutes nor caselaw require the establishment of the amount of damages before an

insured can be considered legally entitled to recover damages at all. An insured,

therefore, can be legally entitled to recover damages even if the exact amount of

damages is not yet determined. . . . GEICO has failed to convince the Court that a

determination of damagesasondition precedent to the d&aith claims.
2015 WL 11181339, at *4 (D.N.M. Jun. 17, 2013) contrarycase on which Defendant GEICO
relies,i.e., Aragon v. Allstate Insurance Cdl85 F. Supp. 3d 1281 (D.N.M. 2016), is plainly
distinguishable. IrmAragon the plaintiff's claim was for UIM benefits; and, to recover UIM
benefits, a plaintiff must provater alia, “damages that exceed the tortfeasor’s liability limits.”
Id. at 1283. Obviously, however, when a plaintiff seeks to recover UM bentfds,
requirement makes no sense; even the most minimal damaljeexceed the amount the
plaintiff could collect from theuninsuredortfeasor'snon-existentliability insurance Ortiz, 207
F. Supp. 3d at 1220.

Defendant also reliesn Hovet v.Allstate Insirance Co.2004NMSC-010, 1 2223, 135
N.M. 397, 89 P.3d 69, in which the New Mexico Supreme Creldtthat a thirdparty claimant
has a righto sue an insurer for unfair settlement practices uS@etions59A-1620(E) and

59A-16-300f the New MexicoStatutes Annotated(Doc. 32 at 8.) The Hovetcourt imposed

“certain preconditions” on such a suit, however:

2 As usedin this Order,the term“third-party claimarit refers tothe allegedvictim of an accident who sues the
automobile liability insurer ofhe alleged tortfeasor who caused the accidet, e.gHendren v. Allstate Ins. Co.
1983NMCA-129, 1 18, 100 N.M. 506, 672 P.2d 113¥he term*“first-party claimant, in contrast,refers toan
alleged accident victimvho makesa claim under her own automobile liability insurance poliSee, e.g.Willis,
2015 WL 11181339, at *4.



[a] third-party claimant’s statutory cause of action against the insurer for unfair
settlement practices must await the conclusion of therlynag negligence action
between the claimant and the insured. Thus, a-garty claimant may not sue

both the insured and the insurer in the same lawsuit. Not only that, thedhiyd

claimant will not even have an action under Section-28R0(E) unless and

until there has been a judicial determination of the insured’s fault and the amount

of damages awarded in the underlying negligence action.
2004NMSC-010at 1 23,26, 135 N.M. 397, 89 P.3d g@nternal citation omitted)

The Court finds this case distinguishable frelovetin three significant waysFirst,the
extracontractuaklaims alleged in Plaintiffsimended compintare not limited to claims based
on Defendant GEICO’slleged bad faith refusal to settléSee, ., Doc. 1 at10-11) In that
respect, this case is lik@/illis, in which the court denie®DefendantGEICO’s motion to
bifurcate and stay discovery. 2015 WL 11181339, at f5Willis, Defendant GEICO argued
that a determination dhe paintiffs’ contractualdamages was necessary befttr@r bad faith
claimscould proceedld. at *3. TheWillis court rejected that argumengtingthat

[a]n insurer in New Mexico can act in bad faith in its handling of a claim for

reasons other thansitrdusal to pay a claim in full. Here, Plaintiffs’ bad faith

claims concerning quality or quantity of services, untimeliness, and dish@mnest

for reasons other than GEIG refusal topay Plaintiffs’ claim in full. Those bad

faith claims are distincend independent from Plaintiffs’ claim that GEICO

refused topay Plaintiffs’ claim in full, the basis for Plaintiffs’ contract claims.

Accordingly, the bad faith claims are not contingent on the contract claims.

GEICO has, therefore, failed to demonstrate that bifurcation is warranted for that

reason.

Id. (internal citations and quotation marks omitted).

As in Willis, Plaintiffs in this case have assertedtracontractualclaims regarding
“quality or quantity of services, untimeliness, and dishonestg,’ “for reasons other than
[Defendant] GEICO'’s refusal to pay Plaintiffs’ claims in fulljd., and these claims are not
contingent on the outcome of their contractuainata (Doc. 1 at 1611.) Thus, as iWillis,

bifurcation is not warrantetbr that reasorat this time Cf. Ortiz, 207 F. Supp. 3d a1220-21



(disregarding insured’'sonclusory allegations of misconduct other than bad faith refusal to settle
in granting insurer’'s motion to bifurcate

Second, the Court finddovetdistinguishable because, at least at this juncture, Defendant
GEICO has failed tadentify any actual dispute regarding the UMabllity for the accident at
issue The Ortiz caseis likewise distinguishable for this reason207 F. Supp. 3d ai218.
Plaintiffs assert‘[tlhere is no real dispute thathe)] are owed benefits” under the UM policy,
and, as noted above, even Defendant GEICO acknowledges that “the dispute between the
[parties] lies primarily with the value of their claims.” (Doc. 29 at 8c[# at 5.) Moreover,
although Defendant GEIC®©ontendsthat Plaintiffs must “establish[] fault on the part of the
uninsured driver,” (Doc. 32 at 1at no time in its briefs on bifurcation has it identified any
reason to questiothe UM'’s fault, or to otherwise challenge Plaintiffs’ description of the
acadent. Gee generallyDocs. 23, 32.) Defendant bears the burden of demonstratiaig
bifurcationis proper andat this stage of the litigatiohas failed to carrghat burden. Belisle
697 F. Supp. 2d at 1250As in Willis, the Courtpresentlysees “no risk of simultaneous
litigation onthe issue of underlying negligentand bifurcation is not warranted for that reason.
2015 WL 1118133%t *4.

Finally, the Court findsHovet distinguishable becausdovet involved a thirdparty
claimant, whegas here, Plaintiffare firstparty claimants bringingad faithclaims against their

own insurer The holding inHovetwas explicitly limited to thireparty bad faith claims. 2004

% The Court notes théthe legislative purpose in creating compulsory uninsured motoristage was to place the
injured policyholder in the same position, with regard to the recovedgmfges, that he would have been in if the
tortfeasor had possessed liability insurand®dradiansky v. State Farm Mut. Auto. Ins. GQ00#NMSC-015, 1 8,
141 N.M. 387, 156 P.3d 25. Nevertheless,dpecialrelationship between an insurer and its insutietatesthat a
first-party insured seeking to recover under a UM/UIM policy is insitjpm analogous, butotidentical, to that of

a third-party claimant seeking to recover under a tortfeasor’s liability pol®se, e.g.Grasshopper Natral Med.,
LLC v. Hartford Cas. Ins. Cp.2016 WL 4009834at *30-*33 (D.N.M. Jul 7, 2016) (discussing nature of
relationship between insurer and insuresle also State Farm Mut. Auto. 1i30. v. Barker 2004NMCA-105, |
13, 136 N.M. 211, 96 P.3d 336 (New Mexico’s public policy is to “provide protectam fininsured drivers by
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NMSC-010, 1 26135 N.M. 397, 89 P.3d 69itsconcern aboua third-party claimant attempting
to “sue both the insured and insurertie samdawsuit,” and the"potential confusion” that
mightarisein such a situation, is simply not an issue hedeat 1 2526.

Finally, Defendant GEICO cites tBarker, 2004NMCA-105, 136 N.M. 211, 96 P.3d
336,to support its argument that Plaintiffs must first prove the amount of the damayeséh
entitled to recover from the UM, before they can pursue their-egtraactual claims (Doc. 23
at 4; Doc. 32 at.3 However,the Court concludes th8arker, like Aragon Ortiz, andHovet is
distinguishable. InBarker, the parties’ UM/UIM insurancepolicy expressly permitted the
defendant insurer to arbitrate the amount of damages the insured was entitled tofrecoser
UM in the event the insurer and insured could not agree. -RO0ZA-105, at 7 1112, 136
N.M. 211, 96 P.3d 336.The Barker court held that, because the insurer “did not breach its
contract by following the contract’sterms . . . and arbitratinh¢ issue of damages,” the insured
was not entitled to prejudgment interestder Section 58-3 of the New Mexico Statutes
Annotated Id. at f 12, 21 see id.at § 19(“Section 568-3(A) requires that a contract be
breached before an award of prejudgmiemérest can be considered.”)Herg in contrast
Defendant GEICO has presentad evidence thathe terms ofPlaintiffs’ UM/UIM policy
authorizedt to handle Plaintiffs’ clairaas itallegedly hasand, of course, at this timthere is
no issue regarding Defendant GEICO'’s entitlement to prejudgment int&esstuch Barkeris
inapposite.

DefendantGEICO also arguegshat bifurcation and stay of Plaintiff@xtracontractual
claims would promote convaance and judicial effiegincy. (Doc. 23 at 53; Doc. 32 at8-10.)

However, the Court does not share Defendant’s view that bifuraatldeely to result in a more

placing injural parties in the sanm@r similar position they would have been in had they been dealing with a person
with liability insurance” (emphasis added)).
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expeditious resolution of this case. Bifurcation is not mandated simply becauseirttgion of
the coverage issucould dispose of some part of PlaintiféXtracontractualclaims. As noted
above, bifurcation under Rule 42(b) is inapprojrahen it will not appreciably shorten trial or
affect the evidence offered because claims are inextricably linkefco Group, Ltd, 184
F.R.D.at629. At thisstage of the proceedingbe facts relevant t®laintiffs’ contractual and
extracontractuaktlaimsappeaintertwinedenough to permit discovery and trial of all the claims
together For example evidence regarding DefendaBEICOs reasons for refusing to pay
Plaintiffs’ UM claimsas requestedbpeas centrallyrelevant to both theitoverageandbad faith
claims, and would have to be presend¢dwo separate trials if the claims were bifurcaded
Plaintiffs were successful on fthecoverage claims Also, Plaintiffs and the individual
Defendantwill likely need to be deposed, and a substantial poofieachdepositionwill likely
be relevant tdoth the contractual and the ext@atractuatlaims

In short, based on the recardw before the Court,ifurcation of, anda stayof discovery
regarding Plaintiffs’ extracontractual claimsvould notresultin a substantiabavings of the
Court’s and the parties’ resources, and, in the exgniy finds for Plaintiffs on theicontractual
claims, would significantly delay the ultimate resolution of the casequire the Court to
empanel two separate juries, aeduirewitnessego testify attwo separate trialsMoreover, to
the extent Plaimffs’ discovery regarding tlre extracontractual claimsis excessively
“consuming and invasive” @eeksprivileged or confidential informatioas Defendant GEICO
claims (Doc. 23 at 6), Federal Rule of Civil Procedure #6videsit with ample means to
protectits interests.

Defendant GEICO also claims that bifurcation is necessary to avoid prégidiceto it.

(Doc. 23 at 67); see Oulds v. Principal Mut. Life Ins. C& F.3d 14311435 (10" Cir. 1993)



(district court, citingneed to avoid potential prejudice to defendant, did not abuse its discretion
in bifurcating claimy According to Deéndant GEICO, it would be “unfairly prejudiced at trial
by potential jury confusion over the mixed presentatibavidence regarding claims of bad faith
and claims regarding liability and damages for the ugotey UIM [sic] claim.” (Doc. 23 at §.
Defendant GEICOalso contends thatif the Court triesPlaintiffs’ contractual and extra
contractual claims togethdhere will be a conflict between Plaintiffs’ right to present evidence
of Defendant GEICO'’s settlement offers to show bad faith, and Defendant GElQft to
exclude such evidende avoid the appearance of having conceded liabilflgt. at 7); seeFed.
R. Civ. P. 408 (evidence of compromise offers and negotiations not admissible to prove or
disprove validity or amount of a disputed claonfor impeachment, but may be admitfed
other purposgs

At present the Court is disinclined to bifurcate asthy Plaintiffs’ extrecontractual
claims on this basisin general, it seems likely thappropriate jury instructions and arguments
of counsel can mitigatany danger of unfair prejudice to Defendant GEI&Qrial

The Court does not find that ther® a substantial risk of juror confusion or

prejudice simply because the jury will consider admissible evidence negardi

both the bad faith and contract claims. Jurors are often asked to comprehend

issues in civil litigation that are considerably mooenplex than the issues in this

case. Sufficiently clear jury instructions, including limiting instructions, @ear

arguments by counsel will enable jurors to understand the different sets of issues

presented and thereby, avoid any confusion or pregudic
Willis, 2015 WL 11181339, at *4.

The Court recognizes that not all thie circumstanceselevant to bifurcatiorare static.
Thus, mtwithstanding the foregoing discussion, it is possible that at a later stagesen the

proceedingsthe Courtmay be persuaded to bifurcdtes trial of this matteror to phase itfor

example, in a manner permitting the partiespresent evidenceegarding Plaintiffs’ extra
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contractual claims to the jury, baonly if that samejury first finds in Plaintiffs’ favor on their
contractual claimsAs such, the Court’s denial of Defendant GEICO’s Motion to Bifurealie

be without prejudice to its ability to seek the same or similar rati¢he future based on new
information or changed circumstancesMoreover, this Order does not preclude Defendant
GEICO from asking the Court to phase discovery, nor does it preclude the Court fromggranti
such relief if proper.However in light of the record now before ithe Court concludes that
bifurcation and sty of Plaintiffs’ extracontractual claims would significantly delay the litigation
andresult in the discovery and presentation of duplicative evidence, and is not netessary
prevent unfair prejudice to Defendant GEICOThe Court will therefore deny Ddendant
GEICO’s Motion to Bifurcate without prejudi this time

Il. The Individual Defendants Motions to Dismiss

A. Factual Background and Procedural History

On November 18, 2016, Defendants Elmore and Elligly filed a motion to dismiss
Plaintiffs’ claims against them, allegingsufficient service of process. (Doc. 12.) The Court
denied the motion as premature on December 2, 2016, finding that Plaintiffs had untibeece
29, 2016, to serve the individual Defendants properly. (Do@at2 On December 22, 2016,
Plaintiffs filed a Returndocumentingproof of service of process on Defendant Ellis on
December 13, 2016. (Doc. 2@ 2.) On January 3, 201FApwever,Defendant Ellis fileda
secondmotion to dismiss, in which she argued that the December 13 service of process was
invalid because she was served with a summons issued, not by this Court, but rathetdtg the s
district court before removal.Sée generallfpoc. 36.) In their response to the moti®aintiffs
asserted that federal law allowed them to serve Defendant Ellis with a statsuwoarons, but,

“[o]ut of an abundance of caution,” they also served Defendant Ellis with a federaias on
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January 11, 2017. (Doc. 4 2;see alsdDoc. 45 (Proof of Service on Defendant Ebis Jan.

11, 2017%.) In reply, Defendant Ellis contended that the January 11 service of process was also
invalid, because it was untimely. (Doc. &t134.) Defendant Ellis later filed a third motion to
dismiss (entied her second), reasserting the arguments presented in her second motion, in case
the January 11 service of processl mootedhe second motion. (Doc. 60.)

On January 3, 2017, Plaintiffs filed a Proof of Service of process on Defendant Elmore,
in which Plaintiffs’ process server attested that she personally served Defendant Elmore on
December 22, 2@ (Doc. 38at 2) On January 12, 2017, Defendant Elmore filed his second
motion to dismiss, asserting that the December 22 service of processvalas i (Doc. 42.)In
his affidavit attached to the motioDefendant Elmore attested that the process server did not
serve him personally as sleaimed but rathe “threw papers at [his] wife” at his residence.
(Doc. 421 at 3.) Plaintiffs filed a response in opposition to Defendant Elmore’s motion on
January 26, 2017, attaching tlpeocess server’s affidavit. (Doc. 54.) Mher affidavit, the
process server attested that she “made an error” wherprsh®usly swore that she had
personally served Defendant EImore. (Doc. 54 at 3.) In fact, she attestedyveldeDsdendant
Elmore by handing copies of the summons and complaint to Defendant Elmore’s \ife at
residence. 1(.) Also on January 26, 2017, Plaintiffs filed an Amended Proof of Service
consistent with the process server’s affidavit. (Doc. 53.) In reply, DefenttaatéEargued that
the Court should disregard the Amended Proof of Service becausatitidicts the original

Proof of Service, and because Plaintiffs did not seek the Court’s leave to fid®d. §1.)
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B. Leqgal Standards

According to 28 U.S.C. § 1448j icases that have been removed from state to federal
court

in which any one or more of the defendants has not been served with process or in

which the service has not been perfected prior to removal, or in which process

served proves to be defective, such process or service may bketechgy new

process issued in the same mannen aases originally filed [in federal court].
28 U.S.C. § 1448. Although Defenddtitis representss settled lawhat“postremoval service
must be accomplished pursuant to a subpoena issued by the federal district cour36(Btos
(citation and internal punctuation marks omitjethe actual state of the lawnst so clear In a
case conspicuously absent framefendant Els’ briefson the pending motion® dismiss the
Tenth Circuit stated:

[the Ninth Circuit has held thath&re the plaintiff has not served the defendant

with process prior to removal, the district court has no power to complete the

service. Rather, the court must issue new process pursuant to Fed. R. Civ. P. 4.

Beecher v. Wallage381 F.2d 372, 373 {oCir. 1967). This court has yet to rule

on that precise questipand there is no need to do so here
Wallacev. Microsoft Corp. 596 F.3d703, 707(10" Cir. 2010) (emphasis added). In other
words the Tenth Circuihas not yet decidedhether a plaintifimay serve a defendant with a
state court summons after removal to federal cddrt.Moreover,

there is a conflict of authority on the issue whether state process issued but not

served prior to removal retains any efficiency for further serviar aénoval,

and as many or more courts have reje@edchels interpretation of § 1448 and

held that the statute allows service of process to be completed under state law

where process was issued but not served prior to removal.
Minter v. Showcase Sys., 641 F. Supp2d 597, 600 (S.D. Miss. 20Q%ee also Spiritbank v.
McCarty, 2009 WL 1158747, at *12 (N.D. Okla. Apr. 22, 2009jciting cases) As onesuch

courtreasoned, “Section 1448 allows for the completion of state service of process ifdbgspro
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was commenced prior to the date of removal,” &etvice of process commeifg whenthe
state court summons is issuesichmude v. Sheaha214 F.R.D. 487, 490 (N.D. Ill. 2003).
When a summons and complaint have not been timely served, tamto)f] a two
step analysis for determining whether an extension of time should be graBtddzar v. City of
Albuquerque278 F.R.D. 623, 627 (D.N.M. 2011)First, the plaintiff is entitled to a mandatory
extension of time if the plaintiff can demonstrate good cause for failing toyteffelct service.”
Id. (citing Espinoza v. United StateS2 F.3d 838, 841 (i’DCir. 1995)). In this context, “good
cause” is construed “narrowly to protect only those plaintiffs who have been meticukbes
efforts to comply with the Rule.ld. (quotingDespain v. Salt Lake Area Metro Gang Urii8
F.3d 1436, 1438 (1dCir. 1994)). “Secon, if the plaintiff fails to show good cause, the court
still must exercise its discretion, and either dismiss the case without prejudiderat the time
for service.” Id. (quoting Espinoza 52 F.3d at 842). Courts considemumber of factors in
detemining whether to grant a discretionary extensbtime for service, including whether
(1) the plaintiff intentionally delayed serving process; (2) the plaintiff was
dilatory in his effort to serve process; (3) the defendant revealed the defect in
service to the plaintiff; (4) dismissal of the case would be a severe sanction
against the plaintiff; (5) judicial economy would be served by dismissing ¢laims
(6) the defendant would be prejudiced from delayed service of process; (7) the
defendant had &gal notice of the lawsuit; and (8) the plaintiff's mistake . . . is
understandable.
Willis v. Gov't Employees Ins. Ga2016 WL 3951730, at *3 (D.N.M. Feb. 8, 2016)In
analyzing the above factors, the Court considers the strong policy whichsghatecourts reach
the merits of a case instead of dismisditigon a technicality.” Id. (citing Baumeister vN.M.
Comm’n for the Blind409 F. Supp. 2d 1351, 1353 (D.N.M. 2006)). Finally, Federal Rule of

Civil Procedure 4 provides that “[flailure to prove service does not affect thiktyalf service.

The court may permit proof of service to be amended.” Fed. R. CiM)B)4(
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C. Analysis

To resolve Defendant Ellis’ two pending motions to dismiss, the Caad not decide
whether Plaintiffs’ service o& state court summons on Defendant ENiss proper. Also,he
Court need not decide whether Plaintiffs’ counsel’s interpretation of Section 1448nib saerh
service onstitutes “good cause for failing to timely effect servicBalazar 278 F.R.D. at 627
This is so becauseyen if such service was improper, and even if counsel’s interpretation does
not constitute good cause, the Court will exercise its discretion to extend thertiRiaiftiffs to
serve Defendant Elligo January 11, 2017, the date on which she wadispuédly personally
served with dederalsummons. (Docs. 45, 4751) In so holding, the Court has considered
severalfactors. First, there is no evidence that Plaintiffs intentionadglayed in serving
Defendant Ellis withprocess andthe record indicas that they haveot been dilatory in their
efforts to do so. Willis, 2016 WL 3951730, at *3. On the contraBjaintiffs have been
persistently if at times imperfectlyattemping to serve the individual Defendants with process
since at leasDctober 24, 201dess than a month after Defendant GEICO removed the case to
federal court (Doc. 11 at 10-11.)

Second, each time Defendant Elhited a motion to dismiss alleging defect in
Plaintiffs’ attempts to serve her, Plaintiffs acted withs@able promptness to correct the defect.
Willis, 2016 WL 3951730, at *3. Third, although dismissal would not be a “severe sanction,”
because the statstef limitationon Plaintiffs’ claims against Defendant Ellis will not exioe
some time' the Caurt finds thatallowing the claims to proceedould far more effectively

promotejudicial economyand conserve the parties’ resourcés If the Court were to dismiss

4 See e.g.,N.M. Stat. Ann. § 371-3 (sixyear statute of limitation applies tlaimsfounded on written contract);
N.M. Stat. Ann. § 3714 (fouryear statute of limitation applies tdaims offraud); Nance v. L.J. Dolloff Assocs.,
Inc., 2006NMCA-012, T 22, 138 N.M. 851, 126 P.3d 1215 (fgaar statute of limitation applies to claimsden
New Mexico Unfair Insurance Practices Act atelw MexicoUnfair Practices Act).
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Plaintiffs’ claims against Defendant Elhgithout prejudice Plaintiffs would most likely refile
them. Even if they were to do &o state courtas before Defendant Elliswould likely once
again removehemto this Court. If so, consolidation, ora party’smotion orsua sponteseems
another likely possibility The foregoing scenario involvensiderableeffort, expense, and
delayonly to return the case to its current procedural post@ee Freez®ry Prods., Inc. v.
Metro Park Warehouse, Inc159 F.R.D. 45,46 (D. Kan. 1994) (Courts “may consider
practicalities in exercising [their] discretion to determine whether to dismiss. Bamsuld
be relatively pointless in the instant case. It will not bar plaintiff's claim, but willlgingojuire
plaintiff to re-file and reserve defendant.”).

Fourth, the Court finds that theldyed service of a federal summadras not prejudiced
Defendant Ellis Willis, 2016 WL 3951730, at *3Defendant Ellis has had actual notice of this
lawsuit since at least November 18, 2016, when she and Defendant Elmore filed their first
motion to dismiss, (Doc. 12kand she was personally served witbhpies of thestate court
summons the complaintand Defendant GEICO’s Notice of Remowal December 13, 2016
before the deadline for service of process expir@bc. 24 at 2Poc. 30 at 2) Finally, to the
extent Plaintiffscounselwere mistaken in their belief that service of a state court summons after
removal was properagain,a question the Court does not reaguch mistake was at least
“understandable.”Willis, 2016 WL 3951730, at *3ee, e.g.Bruleyv. Lincoln Prop. Co., N.C.,
Inc.,, 140 F.R.D.452, 454(D. Colo. 1991)(it was “plausible” for plaintiff to interpreSection
1448 to permit service of state court summons after removal). For allseféasons, the Court
in its discreion holds that Plaintiffs’ service of process @efendant Ellis was timely if

accomplished on or before January 11, 2017, and, as such, Plaintiffs have timptp@erty
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served Defendant Ellis in accordance with Rule 4. The Court will therefore Digfagdant
Ellis’ two pending motions to dismiss.

Defendant Elmore’s pending motion to dismalso alleges insufficient service of
process, butor different reasonsAs a preliminary matteDefendant Elmore contends that the
Court should disregard Plaintiffs’ process server's Amended Proof of 8drvideciding his
motion, because Rule germits amendment of proof of service only with the Court’s leave,
which Plaintiffs have failed to seek. (Doc. 61 aB2 DefendanElmore is correct that Ruke
requiresthe Court’'s leave for amendmeaot proof of service, and that Plaintiffs filed their
Amended Proof of Service without seeking such leave. Fed. R. Civl)@).4(The Court
cautions Plaintiffs to more carefully review and comply with the FedleRules of Civil
Procedure in their prosecution of this action in future. However, the Court is cognizanth of
“the strong policy which prefers that courts reach the merits of a casalinstgiamissingit]
on a technicality Willis, 2016 WL 3951730, at *3andthe factthat “[flailure to prove service
does not affect the validity of servite Fed. R. Civ. P. 4)(3). As suchthe Court will sua
sponteandnunc pro tuncpermit Plaintiffs to amend theiProof of Service to reflect the manner
in which Defendant EImoreras actuallyserved

Further the Court is convinced that Plaintiffs’ Amended Proof of Service does in fact
reflect the manner which Plaintiffs’ process server actually served @afeilmore,.e., by
leaving a copy of the summons and complaint with Defendant Elmore’s wife edsidence.
(Doc. 53; Doc. 54 at-8.) The Amended Proadf Service is consistent with the process server’s
affidavit, in which she explains she made a mistaken she a#istedthatshe served Defendant
Elmore personally, and that she in fact served him by handing an envelope cgritapias of

the summons and complaiiat his wifeat his residence. (Doc. 54 at 3[he Amended Proof of
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Service, and the process servaffidavit, are also consistent with that portion of Defendant
Elmore’s affidavit about which héas personal knowledgei.e., that he was not served
personally’ (Doc. 421 at 3.) Moreover,in his reply in support of his motion to dismiss,
Defendant Elmee had the opportunity to presehis wife’'s affidavit to contradict the process
server’s affidavit but neither did so nor explained why he did not. For these reasons, the Court
finds that Plaintiffs’ process server properly and timely served Deféritlarore with process
on December 22, 2016, by handicmpies ofthe summons and complaint to Defendaimore’s
wife at his residencem compliance with Rule 4SeeFed. R. Civ. P. 4(e)(2)(B) (individual in the
United States may be served “by leaving a copyithe summons and complaint] at the
individual's dwelling or usual place of abode with someone of suitable age and diSonétimn
resides there”).The Court will therefore deny Defendant Elmore’s pending motion to dismiss.
II. Conclusion

IT IS THEREFORE ORDEREIDRs follows:

1. Defendant GEICG Motion to Bifurcate and Stay Plaintiffs’ Ext@ontractual
Claims (Doc. 23) is DENIEDVITHOUT PREJUDICE and,

2. Defendant Michal Ellis’ Motion to Dismiss (Doc. 36), Defendant Darcell
Elmore’s Motionto Dismiss(Doc. 43, and Defendant Michal Ellis’ Second Motion to Dismiss

(Doc. 60), are DENIED.

® It seemsquite unlikelythat Defendant ElImordaspersonal knowledge that the process server “threw papers at
[his] wife” and left them on his doorstepotwithstanding ts sworn testimony to that effect. (Doc.-42at2-3.)
According to counseDefendant Elmore was “in bedit the timehis wife and the process server interactédoc.

42 at 3.) Beforethe Courtcould credithistestimony that héas personal knowledge of the process server’s actions
it would at leastneedfurther explanationregardinghow Defendant Elmorewhile in his bedcould perceivewhat

the process server was doimg the doorsteputside his house

® Defendant Elmore has not disputed that his wife is a person “of lsuge and discretion who resides” at his
home. Gee generall{pocs. 42, 61.)
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IT IS SO ORDERED.

Codair¥hinle

KIRTAN KHALSA
UNITED STATES MAGISTRATE JUDGE
Presiding by Consent
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