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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

TERI LYNN NEWTON,
Plaintiff,
V. No. 1:16-cv-0113BCY
NANCY A. BERRYHILL,
Acting Commissioner of the
Social Security Administration

Defendant.

MEMORANDUM OPINION AND ORDER
GRANTING PLAINTIFF'S MOTION TO REMAND

THIS MATTER is before the Court on Plaintifferi Lynn Newton’s Motion to Reverse
and Remand the Social Security Commissionfara decision denying Plaintiff’'s applications
for a period of disability, disality insurance benefits, and supplemental security income. Doc.
23. The Court concludes that the Aérred in his consideration thfe medical source opinion of
Plaintiff's treating physician Dr. Douglas David, M.D. Therefore, the Courtgnalht Plaintiff's
motion and remand this action for furtheopeedings consistenith this opinion.

l. BACKGROUND

Plaintiff filed a Title 1l application for a peod of disability anddisability insurance
benefits on September 28, 2012 and a Title XVliappon for supplementaecurity income on
September 26, 2012. Administrative Record (“AR1). She alleged a disability onset date of
August 21, 2012d. After her claim was denied on initieeview and upon reconsideration, her
case was set for a hearing in front of an ALJ on July 17, 2014.

On February 27, 2015, the ALJ issued a wmitiiecision finding that Plaintiff was not

disabled within the meaning of the Social Ségukct. AR 21-32. In arring at his decision, the
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ALJ determined that Plaintiff had not engagedubstantial gainful activity since August 21,
2012, her alleged onset date. AR 23. The ALJ tbhand that Plaintiff suffered from the
following severe impairments: (1) osteoarthrif®) degenerative disc disease of the cervical and
lumbar spine, (3) degenerative joint diseasthefthumbs, (4) degeneragiyoint disease of the
knees, status post left knee replacement, (Seodbcarpal tunnel syndramand (6) bilateral
valgus deformities. AR 23. The ALJ determirtbdt Plaintiff’'s remaining impairments were
non-severe. AR 24-25. Further, with regard ® gkvere impairments, the ALJ found that these
impairments, individually or in combination,ddnot meet or medically equal one of the listed
impairments in 20 CFR Part 404, Subpart P, Appendix 1. AR 25.

Because he found that Plaintiff's impairmedis not meet a Listing, the ALJ then went
on to assess Plaintiff's residual functional@afpy (“RFC”). AR 25-30. The ALJ stated that

After careful consideration of the entimecord, the undersigned finds that the

claimant has the residual functional aajty to perform sedentary work as

defined in 20 CFR 404.1567(a) and 416.96W(@) some additional limitations.

More specifically, she iable to lift and/or carry 10 pounds occasionally and less

than 10 pounds frequently, stand and/olkvar a total of about two hours in an

eight-hour workday, and sit for up to $iwurs in an eight-hour workday. She can

occasionally balance, stoop, crouch, and climb ramps and stairs; she can

frequently handle and finger bilateralbBnd she cannot kneel, crawl, or climb

ladders, ropes, or scaffolds. She is limiite work that can be performed on even

terrain and nonslippery surfaces, and cfue tolerate no more than occasional

exposure to vibration, wetness, hdity, or extreme heat or cold.
AR 25-26. The ALJ concluded that Plaintiff wasabie to perform any past relevant work. AR
30. Based on the testimony of a vocational expestAtlh) then determined at step five that
considering Plaintiff's age, education, work expade, and her RFC, there are jobs that exist in
significant numbers in the national econothgit she can perform. AR 31.

Plaintiff appealed the ALJ’s decision tetBocial Security Appeals Council. AR 1. The

Appeals Council ultimately denied Plaintiff's request for review. AR 1. This appeal followed.



Doc. 23. Because the parties ammifaar with the record in tis case, the Court will reserve
discussion of Plaintifs relevant medical history, namdly. David’s February 2014 assessment
and the vocational expert’s testimony at issue for its analysis.
Il. APPLICABLE LAW
A. Disability Determination Process
A claimant is considered disabled for purposeSocial Security disability insurance
benefits or supplemental securiigzome if that individual is unabl“to engage in any substantial
gainful activity by reason ofry medically determinable physical mental impairment which
can be expected to result in deat which has lasted or can &gpected to last for a continuous
period of not less than 12 mbwst” 42 U.S.C. § 423(d)(1)(Akee alsal2 U.S.C. §
1382c(a)(3)(A). The Social SectyriCommissioner has adopted eefistep sequentianalysis to
determine whether a person satisfies these statutory crdesa0 C.F.R. 88 404.1520, 416.920.
The steps of the analysis are as follows:
(1) Claimant must establish that shenat currently engaged in “substantial
gainful activity.” If Claimant is s@ngaged, she is not disabled and the
analysis stops.
(2) Claimant must establish that sheslia severe medically determinable
physical or mental impairment . . . @mbination of impairments” that has
lasted for at least one year. If Claim#@hot so impaired, she is not disabled
and the analysis stops.
(3) If Claimant can establish that herpairment(s) are equivalent to a listed
impairment that has already been deiieed to preclude substantial gainful
activity, Claimant is presumedsdibled and the analysis stops.
(4) If, however, Claimant’s impairment(s) are not equivalent to a listed
impairment, Claimant must establish that the impairment(s) prevent her from
doing her “past relevant work.” Angning this question involves three
phasesWinfrey v. Chater92 F.3d 1017, 1023 (10th Cir. 1996). First, the ALJ
considers all of the relevant mediead other evidence and determines what

is “the most [Claimant] can stillo despite [her physical and mental]
limitations.” 20 C.F.R. § 404.1545(a)(1). Thsscalled the claimant’s residual



functional capacity (“RFC”)ld. § 404.1545(a)(3). Second, the ALJ
determines the physical and mental dedsaof Claimant’s past work. Third,
the ALJ determines whether, given @haint's RFC, Claimant is capable of
meeting those demands. A claimant who is capable of returning to past
relevant work is not disabled and the analysis stops.
(5) At this point, the burden shifts to t@®mmissioner to show that Claimant is
able to “make an adjustment to otlnark.” If the Commissioner is unable to
make that showing, Claimant is deemed disabled. If, however, the
Commissioner is able to make the reqdishowing, the claimant is deemed
not disabled.
See20 C.F.R. 8§ 404.1520(a)(4), 416.920(a)M3cher-Ross v. Barnhard31 F.3d 729, 731
(10th Cir. 2005).
B. Standard of Review
A court must affirm the denial of socia@aurity benefits unleg4) the decision is not
supported by “substantial evidence” or (2) theJAdid not apply the proper legal standards in
reaching the decision. 42 U.S.C. 8§ 405(ggsias v. Sec’y of Health & Human SeB883 F.2d
799, 800-01 (10th Cir. 1991). In making these arteations, the reviewing court “neither
reweigh[s] the evidence nor substitute[s] [its] judgment for that of the ageBowihan v.
Astrue 511 F.3d 1270, 1272 (10th Cir. 2008). For exanalcourt’s disagreement with a
decision is immaterial to theisstantial evidence analysis. Adaision is supported by substantial
evidence as long as it is supported by “rel¢wsdence . . . a reasonable mind might accept as
adequate to support [the] conclusio@asias 933 F.3d at 800. While thiequires more than a
mere scintilla of evidenc&asias 933 F.3d at 800, “[tlhe possibilityf drawing two inconsistent
conclusions from the evidence does not pré\the] findings from being supported by
substantial evidencel’ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007) (citibgjtanski v.
F.A.A, 372 F.3d 1195, 1200 (10th Cir. 2004)).

Furthermore, even if a couagrees with a decision to debgnefits, if the ALJ’s reasons



for the decision are improper or are not artiedawith sufficient particularity to allow for
judicial review, the codrcannot affirm the decision as legally corréiifton v. Chatey 79 F.3d
1007, 1009 (10th Cir. 1996). As a baseline,Ahd must support his or her findings with
specific weighing of the evidencedfthe record must demonsteathat the ALJ considered all
of the evidence.Id. at 1009-10. This does not mean tha®ad must discuss every piece of
evidence in the record. But,dbes require that ¢hALJ identify the evidence supporting the
decision and discuss any probatand contradictory evidentieat the ALJ is rejectindd. at
1010.

[I. ANALYSIS

Plaintiff raises two arguments in this caBest, she argues that the ALJ erred in his
consideration of the medicabgrce opinion of her treating prary care physician, Dr. David, in
violation of SSR 96-2p5eeDoc. 23 at 11-19. Second, Plaintfintends that the ALJ’'s Step 5
finding is not supported by substantial evidetecause the vocational expert’s testimony
regarding the number of jobs irethational economy is not reliabieeDoc. 23 at 18-23.
Because | find that Plaintiff's first argument regarding the ALJ’s consideration of Dr. David’s
opinion is dispositive, | do naeach her second argument.

“When analyzing a treating physician’s oginj an ALJ first considers ‘whether the
opinion is well supported by meddilly acceptable clinical aridboratory diagnostic techniques
and is consistent with the other substantial evidence in the recAlidadn v. Colvin 813 F.3d
1326, 1331 (10th Cir. 2016) (quotiRisciotta v. Astrue500 F.3d 1074, 1077 (10th Cir.2007)).
“If so, the ALJ must give the opinion controllimgeight. But if the ALJ decides that the treating

physician’s opinion is not entitled to controlling igfet, the ALJ must then consider whether the



opinion should be rejected altogetloerassigned some lesser weightliman 813 F.3d at 1331
(internal quotation marks and citation ondfteThe factors the ALJ may consider are:
(1) the length of the treatment relatiorshnd the frequency of examination; (2)
the nature and extent of the treatmehationship, including the treatment
provided and the kind of examinationtesting performed; (3) the degree to
which the physician’s opinion is suppattby relevant evidence; (4) consistency
between the opinion and thecoed as a whole; (5) wher or not the physician is

a specialist in the area upon which amagn is rendered; and (6) other factors
brought to the ALJ’s attention which tetasupport or contradict the opinion.

Id. at 1331-32 (quotinyVatkins v. Barnhart350 F.3d 1297, 1301 (10th Cir. 2003)). “Under the
regulations, the agency rulings, and our case &mALJ must give good reasons . . . for the
weight assigned to a treadj physician’s opinion. . . It. at 1332 (internal citation omitted). The
reasons must be “sufficiently specific to makeaclto any subsequentiewers the weight the
adjudicator gave to the treating source’s roaldopinion and the reason for that weigd.”“If
the ALJ rejects the opinion completely, he musntlgive specific, legitimate reasons for doing
s0.”1d. (brackets omitted).

In this case, Plaintiff contends that the Agrred in his considation of Plaintiff's
primary care provider Dr. David's treating medical source statement. The statement at issue is a
Medical Assessment of Ability tbo Work-Related Activities (fysical) questionnaire that Dr.
David completed on February 20, 2014. AR 4Terein, Dr. David assessed a number of
physical exertional limitations on Plaintiff's abilitp do work-related actities. Specifically, he
found that Plaintiff could sit, ahd, or walk for one hour at a time each and that over the course
of an eight-hour workday, she could not sitnsteand walk for more than a combined total of
three hoursld. He assessed that Plaintiff was dbiteup to ten pounds ancarry up to twenty
poundsld. He also found that Plaintiff was unalbtedo simple grasping, pushing and pulling of
arm controls, or fine manipulation with eitheand; that she could push and pull ten pounds

occasionally with either hand; and that she dawdt use either foot faepetitive movements.
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AR 472. Dr. David further found that Plaintiff could never squat, kneel, crouch, or climb ladders
and that she needed to baatty restricted from unprotected heights, exposure to moving
machinery, chemicals, marked changes in enaloire, noise, vibration and humidity. AR 473.
Lastly, Dr. David opined that heould not see Plaintiff being kgto work even part-timed.

In his ruling, the ALJ recognized Dr. Dawagd a treating medicaburce and summarized
Dr. David’s February 2014 apion. AR 29. Ultimately, however, the ALJ assigned “little
weight” to the opinion, finding that “such extrerimitations are not sygorted by the record.”

Id. In addition to this general statement, the Apécifically pointed to the following evidence in
the record: (1) x-rays of Plaintiff's spine fromarlier that month “that showed only moderate
lumbar degeneration”; (2) noté®m Plaintiff’'s neuosurgical consultation two months later
“that show that she demonstrated normal msti@ngth and was able to walk on her heels and
toes”; and (3) Plaintiff’'s testimony at the hearinguvhich she stated that “she was able to sit for
two hours of an eight-hour workdaytl.

Starting with the ALJ’s general statemémat Dr. David’s extreme limitations are not
supported by the record, the Court notes that Spenift general reasonscuas this, must be
given to justify discounting the opinions of a tieg physician (particularly in cases such as the
one now before the Court wherettioctor’s treatment of a patiesgans almost thirteen years).
The salient question then is whether the spepiEces of evidence the ALJ cited “make any
meaningful connections” with é¢h*specific limitation[s] assesddoy Dr. David.” Doc. 23 at 12.

In answer, the Court finds that the specific pieces of evidence the ALJ cited fail to adequately
address the limitations Dr. David placed (1) ontRitiis ability to sit ard (2) on her ability to

use her hands for repetitive actions.



Dr. David opined that Plairfficould only sit for one houduring an entire eight-hour
workday. AR 471. As the Commissiangghtly points out, Plaintiff heself testified that she can
sit for longer than this; specifilty, that she can sit for two haaii an eight-hour workday. Doc.
24 at 9. The inconsistency between what Dr. Bayined Plaintiff can dand what Plaintiff
herself said she can do does provide som@netasquestion the reliability of Dr. David’s
opinion on this point. Withoutther supporting evidence, hoveg, an inconsistency over
whether Plaintiff can sit for one or two hours daesjustify a determintéon that Plaintiff can
sit for up to six hours in an eight-hour tkday, as the ALJ found Plaintiff could.

Similarly, while the x-rays of Plaintiff'spine are not irrelevanthey do not justify
finding that Plaintiff can sit for six hours in &amght-hour workday. Thert reason for this is
that it appears the ALJ misapprehended the restittese x-rays. The doctor who interpreted the
x-ray results, Dr. David D’Andrea, M.D., opinétat these records showed “moderately severe
degenerative disc disease . . ..” AR 475. WhenAh] referred to these results, however, he left
out the word “severe”, and characterized tlrays as showing only “moderate degenerative
changes”. AR 27.Thus, it appears that tid_J misinterpreted the priary evidence he used to
discount Dr. David’s opinion.

Second, it does not appear that any doetww examined Plaintiff or reviewed her
records found that Plaintiff could sit for sughong period of time. In fact, consultative

examining physician Dr. Raul Young Rodrigu&%D., to whom the ALJ otherwise gave

! It appears that Dr. David later summarized the results of the x-rays as showing “mod deg change6),(AR 4
which may explain why the ALJ reported that the x-rslyswed “moderate degenerative changes.” AR 27. Because
it appears that Dr. David was summarizing the findings of Dr. D’Andrea rather than indepenekeetiing his own
conclusions regarding the results of these x-rays, textamt Dr. David’s report conflicts with Dr. D’Andrea’s

report, the report of Dr. D’Andrea should control. If the ALJ were to place Dr. David's reporhevepiort of Dr.
D’Andrea, however, he would be required to explain why he did so, particularly in lihe &ct that he gave

“little weight” to the opinions of Dr. David. Further, given that the ALJ was using the results of these x-rays to
discount the opinion of Dr. David, it would be anomalous to elevate the opinion of Dd @aerithat of Dr.

D’Andrea as a means to disot the opinion of Dr. David.
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substantial weight, opined thalaintiff could only sit for fouhours per day. AR 28. Given that
no doctor opined that Plaintiff could sit for mahan four hours per day, how did the ALJ get to
six hours per day? The ALJ is not a doctor and wsould be improper for the ALJ to reach this
conclusion based on his indepentlassessment of the x-raygee Robinson v. BarnhaB66
F.3d 1078, 1082 (10th Cir. 2004) (“In choosing toctfle treating physician’s assessment, an
ALJ may not make speculative inferences fnm@dical reports and may reject a treating
physician’s opinion outright only aime basis of contradictory meal evidence and not due to
his or her own credibility judgments, spedida or lay opinion.”). And, no other evidence
appears to support the ALJ’s conclusion. As altethe ALJ’'s conclusiomegarding Plaintiff's
ability to sit for six hours out of an eight-hour tkalay is not supported by substantial evidence.
The Court makes the same finding with regarthe ALJ’s considation of Plaintiff's
ability to use her hands for repetitive actionstsas simple grasping and fine manipulation. Dr.
David, her treating physician, satie could not do these thingsR 472. The ALJ, on the other
hand, determined that Plaintiff “can frequertigndle and finger bilaterally . . .” AR 26.
Plaintiff's ability to use hehands for repetitive actions suah simple grasping and fine
manipulations is important ginghe jobs the ALJ found Plaiffthad the ability to perform:
eyeglass polisher, brake line ceatand printed circuits tapekR 31. Yet, the ALJ gave no
specific reason for discounting Mavid’s opinion about Plaintif§ ability to use her hands. The
evidence he cites to — the x-ray of Plaintiffack, notes that show she can walk on her heels and
toes, and her testimony that she can sit for twose have nothing to do with her ability to
frequently handle and finger bilaterally. Nor, attiean simply summarizing Plaintiff's medical
history, did the ALJ address Riif’s diagnosis of carpel inel syndrome on both hands, her

osteoarthritis of her left thumb and fingers, past “several” surgeries on her hands and wrists,



or her complaints that “sheeijuently dropped objects duepain in her hands.” AR 27, AR
479, AR 269. While the Court did also observemsceevidence in the record that might lend
support to the ALJ’s conclusion regarding Pidiis ability to use her hands, the ALJ did not
cite this evidence as a reasorgitee Dr. David’s opnion little weight. Because the Court cannot
justify the ALJ’s decision through post hrationalization, this unaddressed evidence is
irrelevant, howeverSee Haga v. Astryd82 F.3d 1205, 1207-08 (10th Cir. 2007) (stating that a
reviewing court “may not creata adopt post-hoc ratalizations to support the ALJ’s decision
that are not apparent frotine ALJ’s decision itself”).
V. CONCLUSION

Based on the foregoing, the Cogrants Plaintiff's Motion (Doc. 23) and remands this

action for further proceeding®isistent with this opinion.

%W

UNITEDST, ESMAGISTRAT UDGE
Sitting by Consent

10



