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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

RYAN RUFF, CRUSOE GONGBAY,
and SAQWAN EDWARDS,

Plaintiffs,
V. No. 16-CV-1140 M CA/LF
BOARD OF REGENTS OF THE
UNIVERSITY OF NEW MEXICO,
et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court oBefendants’ Motion to Dismiss Plaintiffs’
Section 1983 Claimfoc. 16] andDefendants’ Motion to Disiss Plaintiffs’ State Law
Tort Claims[Doc. 18]. The Court, having cadsred the parties’ submissions, the
relevant law, and otherwise beindlyuadvised in the premises, here®RANTS both
Motions
PROCEDURAL AND FACTUAL BACKGROUND

Because the pending motions are motiondismiss pursuant to Federal Rule of
Civil Procedure 12(b)(6), the Court sets fortk tielevant plausible factual allegations in
Plaintiffs’ First Amended Verified Complaint for vili Rights Violations and State Tort
Claims[Doc. 11] (hereafterComplain}, accepts them as true, and grants all reasonable
inferences the plausible factual allegations allodshcroft v. Igbal 556 U.S. 662, 678

(2009).
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During the relevant period, Plaintiff Rg Ruff was a student at Central New
Mexico Community College. [Doc. 11, 1 12Rlaintiffs CrusoegGongbay and SaQwan
Edwards were students at the UniversifyNew Mexico (UNM) and were on UNM’s
football team. [Doc. 11, 1 127133, 670] All three Platiffs are African American
men. [Doc. 11, § 452] In April of 201&€ourtney Spencer, a white female student at
UNM, accused all three Plaintifisf sexually assaulting hefDoc. 11, 1 19] Plaintiffs,
however, allege that Spencer engaged in causdrsexual activity with all three of them
and that there were witnessawl video evidence which showttht the sexual acts were
consensudl. [Doc. 11, 17 363, 369, 379, 380, 3886] Plaintiffs now sue the Board of
Regents of UNM, the Chief of Police of the UNM Police Department (UNMPD), and
eight named UNMPD officers in their individu and official capacities. Plaintiffs
generally allege that Defendants violate@ithconstitutional rights, violated federal
statutes, and committed varsuorts in conducting a defent investigation and in
pursuing criminal charges agaitisem. [Doc. 11, § 28]

As pleaded by Plaintiffs, at some pointtire late hours of April 12, 2014, or the
early hours of April 13, 2014, Spencer rdpdrto a resident advisor that she was
“kidnapped and gang-raped K§8) three black mefhl[in the back seat of a small dark
colored passenger vehicle.” [Doc. 11, 11 102}1The resident adsor contacted UNM

authorities and UNMPD begdo investigate the alleged cem [Doc. 11, 1 111] Shortly

! Because the present motioage motions to dismiss, the Court has not received or
reviewed any evideng¢encluding the videeevidence, and the Cduassumes Plaintiffs’
characterization of the evidence is correct.



thereafter, Spencer met with a sexual aésaurse examiner and gave a detailed
statement to UNMPD officers[Doc. 11, { 113]

Plaintiffs allege that various statemelitg Spencer were inconsistent with other
evidence available to UNRD. Plaintiffs allege that @ence available to Defendants,
but not collected, demonstratdtat Spencer attended a gathering of ten people (none of
whom were the Plaintiffs in this case)ardorm room sometime after 9:00 p.m. on April
12, 2014. [Doc. 11, 1 343-44] At thattigering, several withesses observed Spencer
“engaging in stripping activities, partially clothed lap dances, . . . kissing of various
party attendees|,]” and “groping the genitala’one of the attendees “during one of her
provocative and lascivious ‘lap dances.” d® 11, 1 345, 347, 348, 349] “One of the
attendees even videotaped” Spemngroping an attendee dugia lap dance. [Doc. 11,

1 348] This gathering disinded by 11:30 p.m., and Spentedt with two of the male
attendees of the gatheringdo to an “off campus house pait [Doc. 11, 11 352, 353,
355, 356] On the way, Spencer offeredpterform fellatio on th driver, and did so
briefly once he parked his kiele outside the house party.[Doc. 11, 1 357, 358]
Thereatfter, the driver left his vehiclendaSpencer and the male passenger “engaged in
additional voluntary saial acts, first engaging in [fatio], which gravitated to
unprotected sexual intercourse, in the back.5e[Doc. 11, 11 359, 360] Thereafter,
Spencer and the male passenger exited thelegt@nd “[ajccordingo numerous fact
witness accounts, in the earnorning hours of approxiately 12:30 a.m. on April 13,
2014, Courtney Spencéor the first time[] encountere®laintiffs Ruff, Gongbay, and

Edwards, who were accompanied by [a et witness.” [Doc. 11, 1 363]
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Spencer “intercepted” the four men, whorevevalking to Plaitiff Ruff's vehicle,
engaged in conversation and “lewd and ssgge behavior towards the Plaintiffs],]
including specific sexually charged comments directed at the Plaintiffs” and suggested
that she wanted to go witthem to Plaintiff Gongbay’s residence because “she was
‘bored.” [Doc. 11, 11 366, 367] During thisteraction, she also purportedly “groped
the genitalia of Plaintiff Gongbay.” [Doc. 1%, 369] Plaintiffs allege that “proper
investigation[] would have wealed that at approximately 12:45 to 1:15 a.m. on the

morning of April 13, 2014, Courtney Spene@tuntarily entered the front passenger side

of Plaintiff Ruffs BMW, voluntaily sitting on the lap of Rlintiff Edwards in the front
passenger seat.” [Doc. 11,  371] “While in the front seat of Plaintiff Ruff's BMW, Ms.
Spencer disrobed to her underwear and gaaatitf Edwards a provocative and sexually

LR 111

charged ‘lap dance[,]” “twerking’ on Platiff Edwards, taking off her clothes and
groping the Plaintiffs.” [Doc. 11, 11 373, 374)ne of the Plaintiffsecorded “Spencer’s
lewd and lascivious behavior [includinfe lap dance] on a cellular telephone in a
[S]napchat video, showing the Plaintiff®d Ms. Spencer laughing and singing to the
song ‘Slutty-boy Gangbang.’]Doc. 11, { 375]

“After arriving at Plaintiff Gongbay apartment, Ms. Spencer continued her
provocative behavior by removing the remaindeher clothing, voluntarily engaging in
erotic dancing, grinding on thielaintiffs and offering sexualcts to Plaintiff Edwards.”
[Doc. 11, 1 378] “PlaintifEdwards accepted Ms. Spencer’s offer and the two engaged in

voluntary consensual sex within the Gonghlagidence.” [Doc. 11, § 379] “Albeit

distasteful, one of the Plaintiffs recexl Ms. Spencer’'s sexuact in the Gongbay
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apartment in a [S]napchat video, including but not limited to her voluntarily engaging in
oral and vaginal sex with Plaintifidwards.” [Doc. 11, T 380]

This [Snapchat] video documentédat Ms. Spencewas the aggressor

during the sexual interlude with PlaihEdwards, showing Ms. Spencer on

top of Plaintiff Edwards while [perirming fellatio as Plaintiff Edwards

smiled to the camera. Further, while the missionary position, Ms.

Spenc_er was recordedulling Plaintiff Edwards onto her on several

occasions.
[Doc. 11, § 381]

Thereafter, at some time before 3:00 eom April 13, 2014, Riintiff Ruff offered
to take Spencer back torhdorm, and she agreed. [Datl, § 384] “Ms. Spencer
complained to Plaintiff Ruff tt ‘she had not been sexua#igtisfied’ that evening and
asked Plaintiff Ruff to pull the car over in[parking] lot at herdormitory. Plaintiff
acquiesced and the twogaged in sexual intercourse Rtaintiff Ruff's car.” [Doc. 11,
1 385] “During their sexual tarlude, Plaintiff Ruff’'s vehiclevas parked at the Casa Del
Rio Dorms in full view of numerous videmameras on that campus. While parked, Ms.
Spencer proceeded to take Plaintiff Ruffiants off and performedral sex on him,
which was followed by voluntgr consensual sexual intercourse.” [Doc. 11, Y 386]
Thereafter, Spencer, forgettingathshe left her cell phorend purse at the dorm room
gathering earlier, began searching arounBlaintiff Ruff's vehicle for her items. [Doc.
11, 99 389, 395] Inemrching the vehicle, she grabbediRtiff Ruff's “legally registered

handgun,” thus observing apatentially leaving her fingermts on the gun. [Doc. 11,

19 391, 392] Spencer left the vehicle, anthat time was “noticeably upset at Plaintiff



Ruff, since she could not locate her purseloone and complaindtiat the items were
still in” his vehicle. [Doc. 11, 1 395]

Plaintiffs allege that it was “apparent tlihere were numerous inconsistencies in
[Spencer’s] reported story, which shoulthve been obvious to a well-trained,
experienced, proficient and unbe investigator.” [Doc. 11,  114] However, Plaintiffs
allege that the UNMPD offiee working on the case “wereither[] untrained; grossly
undertrained; and/or failed to follow standaperating procedurg$.0.P[.]'s) for the
proper investigation of sexual assault$Doc. 11, T 318] Defendants UNMPD officers
“were directed to conduct their criminal irstgation, intentionayl targeting the three
African American Plaintiffs alleged to bewviolved in thecrime.” [Doc. 11, { 115]
Accordingly, during the weeKlollowing the alleged asshy “[d]espite having early
knowledge of crucial and important details, .. [including] the location of the alleged
crime, details of the facts and the locatcdnmportant evidence[], Defendants knowingly
and intentionally failed to ideify important witnesses and/secure valuable evidence.”
[Doc. 11, § 116] Plaintiffs assert thatfBedants failed to obtairpreserve, and review
surveillance video footage, failed to seeustatements, andll@aved witnesses to
disappear. [Doc. 11, 11 63235] Moreover, according tBlaintiffs, Defendants built a
criminal case against Plaintiffs, “knowing that [Plaintiffs] weremocent and that
probable cause did not qugot arrest or prosecution.” [Doc. 11, 1 118]

Eight days after the alleged sexualsault, on April 21, 2014, UNMPD filed
criminal complaints and obtad arrest warrants for Plaiffis Ruff and Gongbay. [Doc.

11, M7 121, 123, 127, 128Pn April 29, 2014 Plaintiff Edwardswas detained and
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arrested by UNMPD. [Doc. 11 133] Plaintiffs wereharged with kidnapping and
criminal sexual penetration. [Doc. 11, 1Y 1227, 133] All threePlaintiffs adamantly
denied the charges and proclaimedrtireiocence. [Doc. 11, 1 126, 132, 137]

On April 25, 2014, Plaintiff Edwardsubmitted DNA to UNMPD pursuant to a
warrant. [Doc. 11, { 158] There is an audkcording of an exchange between various
UNMPD officers after the DNA collection wasompleted and Edwards left the room.
[Doc. 11, § 158] During the exchange, Defaridauevara, the lead investigator of the
case, stated:

But it's all Crusoe. It's all Crusgdat’'s none of thes other guys, you

know. ..” “But, [i]f we can put themall together, especially Crusoe. . . . If

Crusoe’s got several charges over liesd, that guy’s gong to sing like a

bird. They all know him by name.”

[Doc. 11, 19 142, 273] In another exchabgéveen the officers, an unidentified officer
stated, “You guys are just trying to railcbbdhese guys, man. . .” to which another
unidentified officer stated “Yeah, well, waade him get [an attorney,] Paul Kennedy,
right?’ [Officer SINGING] ‘That's how wedo it [Jround[] here. . .”” [Doc. 11 | 202-
206] Defendant Guevara also stated thet tlase was going to be the biggest case he
had ever done, his “Everest,” and that he gbwaanted a “big fucking case with high big
dollar attorney stuff, and let's get in thecking ring and get it oh. [Doc. 11, 11 231,

255] Plaintiffs allege thahese statements show tHaefendant UNMPD Officers knew

and/or had reason to believatlat least two of the PIdifis[] (Ryan Ruff and SaQwan

2 The Court sets out the alleged statement as set forth i@atmplaint including the
ellipses and quotation marks. It is uncléarthe Court whethestatements are omitted
from this recitation.



Edwards) werennocent but Defendants moved forwangglrsuing criminal charges”
against them anyway. [Doc. 11, §288] Plaintiffs alBega that these statements
demonstrate that Defendants UNMPD Officergedoout of “racial animus.” [Doc. 11,
1 158]

Plaintiffs allege that their counselgwided exculpatory video evidence (although
the Complaintdoes not state the datieis evidence was dis@ded). [Doc. 11, 1 293,
296] However, even after Officer Guevdnad the video evidence, he continued to
pursue the allegations agairi®tintiffs by interviewing Sencer on June 16, 2014 and
suggesting to her that she wasstaken about details in the video, thus attempting to
influence her to “alter her previotsstimony.” [Doc. 11, 11 296-310]

The charges against Plaintifisere eventually dismissed Implle prosequi.[Doc.
11, Y 644] Nonetheless, prior to the dasmon of the criminalinvestigation, UNM
indefinitely suspended Plaintiffs Gongbagd Edwards from playing football [Doc. 11,
19 667] and indefinitely banned Ruff from dampus. [Doc. 11, { 668] UNM'’s Office
of Equal Opportunity conductea separate disciplinaryvestigation contemporaneous
with the criminal investigatin. [Doc. 11, Y 407, 408] ltunately, that investigation
found that there was “no credible or actibleaevidence” against &htiffs Gongbay and
Edwards (the UNM students), and Plaintiffsri sue based on that outcome. [Doc. 11,
1 410]

Additional allegations, as necessary, se¢ forth below in dicussing Plaintiffs’
claims.

STANDARD OF REVIEW



Federal Rule of Civil Procedure 8(a)(2yjueres a complaint to set out “a short and
plain statement of the claim showing that gheader is entitled to relief.” Federal Rule
of Civil Procedure 12(b)(6) allows a defendémfile a motion to dimiss for “failure to
state a claim upon which relief can be granted.” Bkll Atlantic Corporation v.
Twombly 550 U.S. 544 (2007), the Supreme Gadopted the following test governing
Rule 12(b)(6) motions to disn®s “to withstand a motion tdismiss, a cmplaint must
have enough allegations of fact, taken as, titoestate a claim to relief that is plausible
on its face.” Kansas Penn Gaming, LLC v. Colljn856 F.3d 1210, 1214 (10th Cir.
2011) (quotingTwombly 550 U.S. at 570). “A claim has facial plausibility when the
plaintiff pleadsfactual contenthat allows the court to drathe reasonable inference that
the defendant is liable fahe misconduct alleged.igbal, 556 U.S. at 678 (emphasis
added). The Court accepts as true all “glaas non-conclusory, and non-speculative”
facts alleged in the aintiff's complaint,Shrader v. A1 Biddinge633 F.3d 1235, 1239
(10th Cir. 2011) (internal quation marks and citeon omitted); providedhat “the tenet
that a court must accept as true all o thllegations contained in a complaint is
inapplicable to legal conclusionslgbal, 556 U.S. at 678. In sht, in ruling on a Rule
12(b)(6) motion, “a court should disregard @clusory statements of law and consider
whether the remaining specific factual gh¢ions, if assumed to be true, plausibly
suggest the defendant is liableCollins, 656 F.3d at 1214.

“[l]f a plaintiff does not incorporate byeference or attach a document to its
complaint, but the documers referred to in the complaint and is central to the plaintiff's

claim, a defendant may submain indisputably authenticopy to the court to be
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considered on a motion to dismiss” withatgnverting the motion to dismiss into a
motion for summary judgmentGFF Corp. v. Associated Wholesale Grocers,,IA80
F.3d 1381, 1384 (10th Cir. 1997When public records arefeeenced in the complaint, a
court reviewing a motion to dismigway consider such documentsSee Eckert v.
Dougherty 658 F. App’x 401, 404.1 (10th Cir. 2016) (unplished decision) (stating,
in considering whether a warrant applicatd@monstrated probable cause, that the Court
“ha[s] authority to review [the search wartaand warrant application] because we may
take judicial notice of public records’nfernal quotation marks and citation omitted));
Aragoén v. De Bacanty. Sheriff's Dep;t93 F. Supp. 3d 12831287 (D.N.M. 2015)
(considering a search warrant applicatiohete on by the plaintf in her complaint,
provided by the defendants, and the aatltity of which was not disputed by the
plaintiff, in deciding whethethe officers were entitled tqualified immunity based on
warrant application).
DEFENDANTS’ MOTION TO DISMIS S § 1983 CLAIMS [Doc. 16]

Standard Governing Qualified Immunity

The doctrine of qualifiedmmunity shields offials from civil liability so

long as their conduct does not vi@atlearly established statutory or

constitutional rights of which a reasdia person would have known. . . .

A clearly established right is oneathis sufficiently clear that every

reasonable official woulthave understood that whhe is doing violates

that right. . . . Put simply, qualified immunity protects all but the plainly

incompetent or those who é&wingly violate the law.
Mullenix v. Luna 136 S.Ct. 305, 308 (2015) (internal quotation marks and citations

omitted). The Court must not “define cdllya established law at a high level of

generality.” Ashcroft v. al-Kidgd 563 U.S. 731, 742 (2011)T]he driving force behind
10



creation of the qualified immunity doctrine sva desire to ensure that insubstantial
claims against government officials wille resolved prior to discovery.’Pearson v.
Callahan 555 U.S. 223, 231 (2009) (internlatackets, quotation marks, and citation
omitted). “The judges of the district courts..[have] discretion in deciding which of the
two prongs of the qualified immunity analyskould be addresseddi in light of the
circumstances in the particular case at hand.’at 236.

All Section 1983 Claims AgainstDefendant UNM and the Individual
Defendants in their Official Capacity

Every person who, under color of yarstatute, ordinance, regulation,
custom, or usage, of any State onrifery or the Distict of Columbia,
subjects, or causes to be subjecteg,@tizen of the Unitd States or other
person within the jurisdton thereof to the deprivation of any rights,
privileges, or immunities secured ltge Constitution and laws, shall be
liable to the party injured in an actionlat, suit in equity, or other proper
proceeding for redress|.]
42 U.S.C. 8§ 1983. Defendants argue thaebeant UNM and the individual Defendants
in their official capacity are not pgons pursuant to Section 198&/ill v. Mich. Dep't of
State Police491 U.S. 58, 70-71 (198%)We hold that neither a State nor its officials
acting in their official capaciti are “persons” under § 1983*).[Doc. 17, p. 4]
Plaintiffs respond withwo arguments.

Plaintiffs respond by firsarguing that UNM waivedmmunity under the Eleventh

Amendment with regard to Plaintiffs’ eStion 1983 claims. [Doc. 26, pp. 9-10]

® Because suing an individual defendant i & her official capaty is “another way of
pleading an action against the county omraypality [he or she] represent[s]Porro v.
Barnes 624 F.3d 1322, 1328 (10th Cir. 2010), the remainder of this section of the
Opinion the Court will collectively refer to thendividual Defendants in their official
capacity along with UNM as “UNM.”
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Defendants, however, make ngament based on the Eleventh Amendment, and in fact
“UNM concedes it waived itEleventh Amendment immunityy removing this case to
federal court.” [Doc. 17; Doc. 33, p. 2] éardingly, this Court does not find that UNM
has immunity under the Eleventh Amendmauith regard to Plantiffs’ Section 1983
claims. Further, Plaintiffs misunderstatige difference between Eleventh Amendment
immunity, which a state can waive if it remgvstate-law claims to federal court, and
claims brought pursuant to Section 1983owever, our Supreme Court addressed this
iIssue inLapides v. Bd. of Regenté Univ. Sys. of Georgjeb35 U.S. 613, 617 (2002).
Therein, the Court held that a state vesivEleventh Amendméenmmunity when it
removes a case to federal court, but esggelimited its holding to state-law claim#d.
With regard to claims braint under Section 1983, theo@t recognized that a state
(including a state university) is not arpen as defined by the statutéd. The same
holding is required in this sa, and thus the Court conclgdihat Plaintiffs’ Eleventh
Amendment argument is unpersuasive.

Second, Plaintiffs argue that UNM shdunot be dismissed because UNM, under
the name of the Regents oethiniversity of New Mexico, ian entity which can sue and
be sued pursuant to the New Mexico Tokaims Act (NMTCA). NMSA 1978, § 21-7-4
(1889) (“The regents of the university ancekithsuccessors inffice shall constitute a
body corporate under the name and style efrégents of the university of New Mexico,
with the right, as such, &fuing and being sued.”). [Do26, p. 11] The Court takes no
issue with this statement ofwa— however, its application hel®of no help to Plaintiffs.

Just like the Eleventh Amendment, the NMA @oes not change éhdefinition of the
12



term “person” under Section 83. Pursuant to Section 198%ither a state, an arm of
the state, nor an individual defendant in brsher official capaty, can be sued for
monetary damages because they are‘pmitsons” as defined by the statlteHafer v.
Melo, 502 U.S. 21, 26-27 (1991).

“[N]either a State nor its officials acting their official cgacities are ‘persons’
under 8§ 1983.” Will, 491 U.S. at 70-71. Accordinglplaintiffs’ Section 1983 claims
against UNM (and against the individual defamdan their officialcapacities) must be
dismissed.

All Section 1983 Claims Against Dendants Romero, Duren, Santiago,
Catanach, and Fox

Next, Defendants argue that PlaintiffSection 1983 claims against Defendants
Romero, Duren, Santiago, Catanach, and Sloauld be dismissed because Plaintiffs
failed to plead factual allegations againatle of them which provide them with fair
notice of Plaintiffs’ allegations against thenjDoc. 17, pp. 5-7] Defendants correctly
argue that Plaintiffs failed to meet thgbal/Twomblyrequirements to state a claim with
regard to these five Defendant8laintiffs plead only concory allegations against these
individual Defendants. In their entirety,alfitiffs’ allegations against these Defendants
are: each of these five persons residdew Mexico and are empyed as police officers
by the UNMPD [Doc. 11, 11 93-97, 100], thhe five officers acted in the course and

scope of their employment and under colostate law [Doc. 11, § 101}, that the five

* Plaintiffs further argue that, because the Regents are a body corporate under NMSA
1978, § 21-7-4, Federal Rule of Civil Prdoee 17(b) allows thisuit to go forward.

[Doc. 26, p. 11] This argument, like Ri&ffs’ NMTCA argument, fails as it does not
change the definition of erson under Section 1983.
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officers are law enforcement officers as defl by the NMTCA, [Doc. 11, § 103], that
they acted individually and in concertdathey knowingly and ientionally ignored
Plaintiffs’ actual innocence in order to igapersonal accolades for themselves and
notoriety for UNMPD [Doc. 11, T 156]. Thesonclusory allegations are not sufficient
to provide notice to the Dafedants of the wrongful actbey allegedly committedSee
Robbins v. Okla519 F.3d 1242, 1247 @ih Cir. 2008) (“The burdeis on the plaintiff to
frame a complaint with enoughdtual matter (taken as true)doggest that he or she is
entitled to relief.” (Internal quation marks and citation omitted)).

Plaintiffs respond byrguing that their allegations mebe plausibility standard of
pleading and the fact that some of thelegdtions were made “upon information and
belief” is insufficient to disngs. [Doc. 26, p. 12 n.9] kever, Defendants’ issue is not
with Plaintiffs’ reliance upon an allegati made “upon information and belief,” but
rather with the failure to state a factuabkisa‘from which it could be plausibly inferred
that Defendants Romero, Duren, Santiagda@ach, and Fox personally participated in
Plaintiffs’ claimed deprivation of constitutional righit [Doc. 17, p.7] Defendants are
correct: theComplaintfails to identify any action takeby these Defendants, let alone
any deprivation of Platiffs’ constitutional rights. Accordingly, th€omplaintfails to
state a claim against these Defendamebbing 519 F.3d at 1250 (g¢tag that, in cases
against a government agency and several rgovent actors sueth their individual
capacities, a complaint must ake clear exactly who is afjed to have done what to
whom, to provide eacimdividual with fairnotice as to the basis of the claims against him

or her, as distinguished from colte® allegations against the state”).
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Finally, Plaintiffs argue that “DefendattNM and the keeper of records have
willfully withheld information petinent to this lawsuit,” anthat they “will seek leave to
amend their complaint to add factual contem$i as against Defendants Romero, Duren,
Santiago, Catanach, and Fox once it becomegbfeds do so.” [Doc. 26, p. 12] As set
forth later in thisOpinion as to Plaintiffs’ Section 19883aims, even assuming Plaintiffs
obtained more information, these Defendamtgild be granted qualified immunity (like
the remaining individual Defendants), and, #fere, the Court will not grant leave for
Plaintiffs to amend their complaint to addeghtions against these Defendants related to
their Section 1983 claims.

The Court having dismisselaintiffs’ Section 1983%laims against Defendants
UNM, Romero, Duren, Santiago, Catanaemd Fox, the remainder of the Court’s
discussion of thisMotion [Doc. 16] pertains to only éhSection 1983 claims against the
five remaining individual Defendasin their individual capacities.

Count I, Violation of the Equal Protection Clause

The individual Defendants argue thagyhare entitled to qualified immunity from
Plaintiffs’ “Equal Protection Claim” (Count). Accordingly, tosurvive the claim of
gualified immunity, Plaintiffsmust both allege a constitatial violation and establish
that the Defendants violatetkarly established lawSee Price-Cornelison v. Brogks24
F.3d 1103, 1109 (10t@ir. 2008) (applying the qualifieadnmunity analysis to a claim of
selective enforcement in violation of e&hEqual Protection Clause). However, as
discussed below, the Court detenes that Plaintiffs haviailed to allege a constitutional

violation, and, therefore, the Court need address whether Plaifis have established

15



that Defendants violated a clearly established |8ge Kerns v. Bade663 F.3d 1173,
1190 (10th Cir. 2011) (statingahqualified immunity must be granted based on the lack
of a constitutional violation “Whout pausing to addredbe clearly established law
guestion”).

The Equal Protection Clausé the United States “Cotiaition prohibits selective
enforcement of the law based omsmlerations such as raceWhren v. U.S.517 U.S.
806, 813 (1996). To succeed @ither a claim of racially $ective prosecution or racially
selective law enforcement, aapitiff must “demonstrate thalhe defendant’s actions had
a discriminatory effect and were motivated by a discriminatory purpoStaishall v.
Columbia Lea Reg’l Hosp.345 F.3d 1157, 1B5(10th Cir. 2003);United States v.
Alcaraz-Arellang 441 F.3d 1252, 1264 (10th Cir. 2Q00&tating that the elements of
selective prosecution and selective ecéonent “are essentially the same”).

To satisfy the discriminatory-effealement, one who claims selective

enforcement “must make a credib#howing that a similarly-situated

individual of another race coulbdave been, but was not, [stopped or]
arrested for the offense for which tlefendant was [stogp or] arrested.”

. And the discriminatory-purposelement requires a showing that
discriminatory intent was a “motivaiy factor in the decision” to enforce

the criminal law against the defendant.. Discriminatory intent can be

shown by either direct aircumstantial evidence.

Alcaraz-Arellang 441 F.3d at 1264 (internal citatioasd original ellipses omitted).

To demonstrate a discriminatory purpog8aintiffs argue that “the conduct,
behavior, and statements of the Defendafficers — coupled with their subsequent

actions in wrongfully pursuinthe prosecution of the Plaintiffs, regardless of their known

innocence, [at the very least] supports anfelience’ of discriminatory purpose.” [Doc.
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26, pp. 14-15] Plaintiffs gue that the colloquy betweearious officers, including the
admission of attempting to railroad them, is ewvice that they knew that Plaintiffs were
innocent but they nonethelefsdsely charged them and soagheir prosecution “with an
eye towards individual gain and career adeament.” [Doc. 26, pl5] Plaintiffs also
submit that, in the officers’ haste to purdhe criminal investigation, they knowingly
made the innocent Plaintiffs get a reputabientral defense attorneyhat the officers
“doctor[ed] investigative reports‘leaked the case to the medraghd made “[lewd] and
disrespectful comments in wihichey sexualize and dehumamithese black Plaintiffs.”
[Doc. 11, 1 417; Doc. 26, pfi5-16] Furher, in theirComplaint Plaintiffs allege that the
officers’ “animus and raciadbias” is demonstrated by OfBr Guevara’s interview with
Spencer in which Officer Guevara allegetififtempts to alter the accuser’s testimony”
and a Department of Justice report whadmncluded that the Commanders, Supervisors
and Officers of UNMPD “admit to being undeziined and in most cases, untrained” on
how to properly handle sexualsasilt cases. [Doc. 11, T 335]

Plaintiffs’ argument is flawed. First, Phiffs fail to plead the first element of
their selective enforcement claing., they fail to plead or gue that “a similarly-situated
individual of another raceocld have been, but was notrested or referred for . . .
prosecution for the offense for which [they refearrested and referred,” i.e., criminal

sexual penetration and kidnappindd. at 1263 (internal quotation marks and citation

® While, in their brief, Plaintiffs state théte officers provided Plaintiffs’ mug shots to
the press rather than images of them in mssrattire in an atterhpo present them as
dangerous predators, the ordtatement actually in th€omplaintis that the officers
“leaked the case to thmedia.” [Doc. 11, 1 417; Doc. 26, p. 15]
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omitted). This failure alone is fatal to Plaiff§’ equal protection claim. Second and
alternatively, Plaintiffs’ “evidence” of @al discrimination is based on non sequitur
inferences. Even if, as Plaintiffs pledte individual Defendants knew that Plaintiffs
were innocent and falsely charged them aayvihis evidence alons not sufficient to
demonstrate that they did so becaB&antiffs are African AmericanSee Tong v. New
Mexicq 651 F. App’x 798, 800 (10th Cir. 26) (unpublished) (holding that the
plaintiff's allegation that she is Viethameaed the federal officialwho prosecuted her,
the government’s witnesses, and hetegdd victims were all Hispanic was a
“coincidence [which was] fafrom sufficient to permit a asonable inference that she
was prosecuted on account of her racBtgckwell v. Strain496 F. App’x 836, 845-46
(10th Cir. 2012) (unpublishedholding that an officer’s “@turbingly hostile, aggressive,
unprofessional, and confrontational demednono apparent reason” was insufficient to
demonstrate racial animus; reasoning thah#t¢ is no indication [the officer] behaved
the way he did, even in part, because [thanpff] is black. For all we know, [the
officer] behaves in this same manner towdidathe truckers he interacts with at the
[point of entry], regardless of their race.jpmpare Marshall 345 F.3d at 1170-71
(holding that the plaintiff presented evidermde discriminatory purpose by showing that
officer: falsely accused the plaintiff of airae; unnecessarily noted the plaintiff's race
on a citation; had previously been termindi@dfailing to treat peole equally under the
law; and the officer's arrest record demimated a pattern of sicrimination based on

race).
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Plaintiffs failed to pleadither of the elements necesgéor their equal protection
claim. While Plaintiffs allege unprofessior@nduct on the part of the officers, which
the Court does not condone, these allegatalose are insufficiento state a claim of
violation of their equal protéion rights under governing cakev. The Court must grant
gualified immunity to Defendants as to Courbecause Plaintiffs have not pleaded a
violation of their constitutional rights.

Count Il, False Arrest and Imprisonmet; Count Ill, Unlawful Detention and
Confinement; and Count IV, Utawful Search and Seizure

Defendants argue that Plaifgi Second, Third, and Fotlr Counts, all related to
the arrest of Plaintiff, must be dismissed because Hreest warrant affidavits were
supported by probable cause and did nmitain any false statements or omit any
material facts which wouldhave vitiated prodae cause. [Doc. 17, pp. 16-18]
Defendants submit the arrest warrant affidaaisl the arrest warrants for the Court to
consider, arguing that they are pubkcords which are referred to in tBemplaint and

therefore the Court can consider them in deciding Defendslatson to Dismiss [Doc.

® Plaintiffs’ Count Il is titled “False Argt and Imprisonment”; Count Il is titled
“Unlawful Detention and Confinement”; an@dount IV is titled “Unlawful Seizure of
Plaintiffs; and Unlawful Search of Their Peay in Violation of Fourth and Fourteenth
Amendments.” [Doc. 11, pp. 68-70] Marmf the allegations in these three Counts
overlap and are conclusory.

Defendants submit that Plaintiffs’ Cogntll through IV “can properly be
considered as a single claim of false armrestiolation of the Farth Amendment” [Doc.
17, p. 13] and Plaintiffs do naeéke issue with this analysigDoc. 26, p. 17-24] The
Court agrees as the claims all appear be basdde arrest of Plaintiffs. (Nowhere does
the Complaint state facts which support a claim that unlawful search occurred.)
Accordingly, the Court will aalyze Counts Il through IV tether, and, in so doing,
determine whether Plaintiffs have statedclaim of false arrest and whether the
Defendants are entitled to qualifisdmunity for such a claim.
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17, p. 14 n.5] Plaintiffglo not dispute the documents’thenticity orargue that the
Court cannot or should not consider them; the Court will therefore consider theen.
GFF Corp, 130 F.3d at 1384 (stating that, on a motio dismiss, the court can consider
documents central to @mplaint even iinot attached omcorporated tarein where the
documents are indisputably authenti@yagén 93 F. Supp. 3d at 1287 (considering
arrest warrant affidavits whose authenticitgs not disputed in considering a motion to
dismiss).

‘It is a violation of the Fourth Ammament for an arrest warrant affiant to
knowingly, or with reckless disregard forethruth, include fals statements in the
affidavit, . . . or to knowingly or recklesstmit from the affidavit information which, if
included, would have vittad probable cause.’'Wolford v. Lasater78 F.3d 484, 489
(10th Cir. 1996) (internal quotati marks and citations omitted). Where false
statements were knowingly or recklessly incllilde an arrest warramffidavit, the Court
must set aside the false information antedrine whether probable cause exists upon a
review of the remaining contents of the affidavitaylor v. Meacham82 F.3d 1556,
1562 (10th Cir. 1996). Whenmeformation was omitted from thegffidavit, the Court must
determine whether probable causxisted “by examining thdfaavit as if the omitted
information had been auded and inquiring if the affidavit would still have given rise to

probable cause for the warrantld. (internal quotation masgkand citation omitted).

" While Plaintiffs also cite the Fifth andb&rteenth Amendments support Counts I,
[ll, and IV, [Doc. 11, 1 476, 480, 485(c)] tbhkmited States Supreme Court holds that the
Fourth Amendment analysis is applote to false imprisonment claimsAlbright v.
Oliver, 510 U.S. 266274-75 (1994).
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“Probable cause exists if facand circumstances within theresting officer's knowledge
and of which he or she hasasonably trustworthy information are sufficient to lead a
prudent person to believe that the arre$i@e committed or is committing an offense.”
Jones v. City & Cnty. of Denve854 F.2d 1206, 1210 (10@ir. 1988). For purposes of
gualified immunity, the Gurt applies an objective standardfficers “are shielded from
liability for civil damages insfar as their conduct does neiblate clearly established
statutory or constitutional rights of wihica reasonable person would have known.”
Harlow v. Fitzgerald 457 U.S. 800818 (1982).

With regard to Plaintiffs Ruff and Crusothe search warrant affidavits state as
follows. Spencer and two meréntified by name) drove tan off-campus house party.
The driver left the vehicle and Spencer anel tther male stayed in the vehicle. Three
men who had arrived in a bligMW noticed Spencer and the other man in the vehicle.
The three men approached the vehicle andda'8k#no’s in our [teanmates’] car?” after
which Spencer and the male eglitthe vehicle and explained withey were and that they
were just sitting and talking. “The hea from the BMW immediately draw their
attention to [Spencer] and afke male] if [Spencer] is his girlfriend.” The three men
started talking to Spencer and then Ruff f[pgtarm around Spencer and stated, “No, she
is coming with us.” Speaer, “Ryan Ruff, Crusoe Gongpand another unknown male
[got] inside the BMW and [left] the areaRyan Ruff was drivig and the unknown male
was sitting in the back seat with Spencer. The unknowe sexually assaulted Spencer,
and the details of the sexual assault are set dbheiaffidavit. Duringhis sexual assault,

Spencer told “Ruff to take héack to the party” and she talde unknown male to stop.
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After the unknown male assided Spencer, Ruff stoppedetivehicle and Gongbay got
into the backseat and sexually assaulteenSer, while Ruff was driving, and again the
details of the sexual assault were set. ouRuff then dropped Gongbay and the
unidentified male off at an unknown locatio8pencer asked Ruff to take her home, and
he then drove her to the UNM campus, parkettieved a handgun, held it to her head,
and told Spencer she would have sex wiittm as well. Ruff then sexually assaulted
Spencer, and the details of the assault werewe Finally, the affidavits set forth the
basis for identifying Ruff and Gongbay. [DdcZ-1, pp. 2-3; 17-2, p®2-3] The arrest
warrant affidavit for Plaintiff Edwards idefies Edwards as the previously unidentified
male and adds the facts used to deterrhisadentity, but otherwis contains the same
material allegations. [Docl7-3, pp. 2-3] Based on these allegations, judges issued
arrest warrants for all three Ri&ffs. [Doc. 17-1, p. 1; Dod7-2, p. 1; Doc. 17-3, p. 1]
Plaintiffs assert that the arrest warraffidavits left out material information.
Plaintiffs assert that, in Speer’s original statement, slsaid she was alicted from the
dorms, but the affidavits state that Pldintvas abductedrom outside of the off-campus
house party and omit the fact that there wadiscrepancy in the evidence. [Doc. 26,
p. 20] Plaintiffs further argue that the dfivits omit: the fact that both Spencer and the
male passenger of the firsthrele admitted to having sexualtercourse with each other;
that the male passenger tole thificers that Spencer hadigped down to her underwear
at an earlier gathering and giv&ap dances to multiple atigees; that the male passenger
told the officers that Spencepluntarily left the dorm with him and another male (the

driver) to go to the hae party, and when they arrivBgencer first performed fellatio on
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the driver while the male passger, also in the vehicle, giggled; that the male passenger
told the officers thaBpencer first encountered Plaintiiad a fourth person outside the
house party; and that the male passenger informed the officers that Spencer “intercepted
the four black males and engaged themcamversation and friendly banter as they
walked by the . . . vehicle ¢hand Spencer had been in[Doc. 26, pp. 20-21] Finally,
Plaintiffs argue that the affavits should have containedetinformation that, “[d]uring

the course of the friendly and spirited cersation, Ms. Spencer engaged in lewd and
suggestive behavior towardstRlaintiffs including spefic sexually charged comments
directed at the Plaintiffs, indicating her desto go with thento Plaintiff Gongbay’s
residence since she was ‘bdr” [Doc. 26, pp. 20-21]

As an initial matter, it is clear that thements in the affidavits themselves are
sufficient to establish probablcause that each of thealptiffs sexually assaulted
Spencer. As set out in th#fidavits, Spencer, the allegedctim, was the only witness to
the assaults other than Pldiis. Nonetheless, her statents alone were sufficient to
create probable cause. Several cases esdtailat where probable cause supports an
arrest warrant, an officers’ failure to irstgyate potential problems in the victim’'s or
witness’s statements does noblaie the Fourth AmendmentSee Easton v. City of
Boulder, Colo.,776 F.2d 1441, 1449 Qth Cir. 1985) (“[W]henexamining informant
evidence used to support aioh of probable cause for a warrant . . . the skepticism and
careful scrutiny usually found in casea®ss/elving informants, sometimes anonymous,
from the criminal niieu, is appropriately relaxed if the informant is an identified victim

or ordinary citizen witness.”)Barham v. Town of Greybull WyadNo. 10-CV-261-D,
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2011 WL 2710319, at *1. (D. Wyo. July 11, 2011) (“Platiff has not cited a single case,
nor is the Court aware of one, holding thabolice officer cannot rely on the statements
of alleged victims obtained during persomaterviews to establish probable cause.”),
aff'd sub nom. Barham W.own of Greybull Wyoming83 F. App’x 506 (10th Cir. 2012)
(unpublished) (holding that probable causetexito support arrest warrant affidavit and
rejecting argument that officer failed to cutt an adequate investigation into minor’s
claims of sexual assault before preparing affidavits

Next, the Court considers whether imgibn of the omittednformation would
have destroyed probable causéhe Court will consider thé&cts that Plaintiffs claim
were wrongly omitted from the affidavits in fouategories for the purpose of analysis.
The first category of facts pertains to evidetita Spencer encounget the Plaintiffs for
the first time outside the house party, altiloishe originally stad that she was taken
from the dorm roomS$. If the fact that Spencer tiaallegedly made an earlier,
inconsistent statement haédn included in the affidavijtst would have demonstrated
only that there was an inconsistency in aecount. This inconsistency alone does not
negate probable cause thihé sexual assault occurreee Hopper v. Fentpi665 F.
App’x 685, 687 (10thCir. 2016) (unpublished) (holdinthat probable cause based on
alleged victims’ claims of sexual assault sued the victims’ recantation of their claim
that the perpetrator also asked a third girl; stating “probablcause survives this sort of

contradictory statement regarding inciteseparate from the alleged crime”).

® Plaintiffs have not clearlypleaded whether the incorsiscy is between Spencer's
version of events and the madassenger’s version of events between Spencer’s initial
and subsequent telling of the events, or both.
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The second category of facts pertainsSjgencer’s purportedexual acts with
others prior to her encounter with the Btdfs, including her stpping and lap dances
and sexual act with the driver of the first vehicle and the male passenger. The Court
concludes that the inclusion of these faetsuld not have destrogeprobable cause.
Evidence of prior consenal sexual activity does not edtgb that later sexual activity is
consensual.See Dixon v. HartleyNo. 13-cv-02174-MSK, @4 WL 4265832, *9 (D.
Colo. 2014) (“Applicant has failed to egnh how evidence othe victim's prior
consensual sexual activity [wigmother person] was relevanot his defense that he and
the victim engaged in consensual sexualratterse. Stated otherwise, the evidence did
not tend to disprove that hexselly assaulted the victim.”Chodkowski v. City of New
York No. 06 CV 7120 LBS, 2007 WL 27872, *6 (S.D.N.Y. Sept. 11, 2007)
(unpublished) (“Even assuming that [the gdld victim] was lying about the rape itself,
she may not have wanted matters to go as fataastiffs allege theydid, in which case
this would constitute a sexual assault hingog the extent, if any, of consent, and
arguable probable cause to arrest still wouldehexisted.”). Accordingly, the failure of
the officers to include thedacts in the affidavits deenot destroy probable cause.

The third category includes those factdated to Spencer’'s actions toward
Plaintiffs, including that Spencer “interceptd®iaintiffs, that she engaged in friendly and
spirited conversation with themand that she “engaged i@ and suggestive behavior
towards the Plaintiffs including specifisexually charged comments directed at the

Plaintiffs.” [Doc. 26, p. 21] However, ingion of these factsauld not have destroyed
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probable cause, because, again, consentemayand evidence ofipr consensual sexual
or flirtatious activity does not negate a claim of sexual ass8ek. id.

Finally, the fourth categorgonsists of evidence th&pencer voluntarily went
with Plaintiffs, i.e., she statl she wanted to go to Gday’s residence since she was
“bored.” [Doc. 26, p.21] Though Plaintiffs’ arguments not clearly articulated,
Plaintiffs appear to believe that this fad¢stroys the probable cause to support the
kidnapping charge. Plaintiffs view is noecessarily consistewith the theory of
kidnapping as charged. The affidavits ot state that Plaintiffs took Spencer from
outside the party against heillmndeed, the affidavits statiat “[Spencer] Ryan Ruff,
Crusoe Gongbay and [SaQwanvids] get inside the BMW drieave the area.” [Doc.
17-1, p. 3] This neutral sexhent does not require the corsitun that Spencer left with
Plaintiffs against her wifl. Subsequently, the affidavitages that, when Edwards started
to “touch [Spencer] &lover her body,” Spencdold “Ryan Ruff to take her back to the
party.” [Doc. 17-1, p. 3] According to théfidavit, Ruff did not doso, nor did he or the
other Plaintiffs free Spenceinstead, Ruff drove to another location at which Gongbay
got into the backseat with 8pcer and sexually assaulted,l@nd then Ruff took Spencer
to a location on UNM campus apdrportedly assaulted her. ¢b. 17-1, p. 3] While the
affidavits allow for the inferere that Spencer voluntly got into the véicle, it is clear

that she was kept with Plaintiffs against ell once she asked to be taken back to the

® Alternatively, one could infer that Spenaeas forced to leave with Plaintiffs because
the arrest warrant affidavit stated that Rudit his arm around Spencer and said “No she
Is coming with us.” [Docl7-1, pp. 2-3] Whether thedone supports probable cause for
the kidnapping is not at issue, however, githe subsequent statements in the arrest
warrant affidavit.
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party and Ruff drove her elsewhere insteadlhus, the affidavits contain facts
establishing that it was after Spencer got ite vehicle with Plaitiffs that Plaintiffs
restrained, confined or transported Sperimerforce or intimidation to inflict a sexual
assault on her. NMSA 1978, § 30-4-1(®003) (“Kidnapping is the unlawful taking,
restraining, transporting or gbning of a person, by forcaentimidation or deception,
with intent: . . . (4) tanflict death, physical injury oa sexual offense on the victim.”).
Thus, even if Spencer tolthe Plaintiffs she wanted tgo to Gongbay’'s residence
because she was bored, inclusion of this ifache affidavits woud not have destroyed
probable cause based on these latsfaupporting the kidnapping charg&ee State v.
Foster 1999-NMSC-007, 132, 974 P.2d 140 fis@ that “the key to the restraint
element in kidnapping is the point at whiche victim’s physiclaassociation with
Defendant was no longer volamy” (internal brackets, quation marks, and citation
omitted)),abrogated on other grousdoy State v. FrazieP007-NMSC-032, 11 31, 35,
164 P.3d 1;State v. Pisip 1994-NMCA-152, 30, 88%.2d 860 (“Once Defendant
restrained Victim by force or coercionrfeervice against her will, the crime of
kidnapping occurred.”)State v. Mares1991-NMCA-052, {1 220, 812 P.2d 1341
(stating that the facts necess#nyprove that the victim was held against her will could
have arisen after she voluntarily left a bathvthe defendant, wheshe first realized the
defendant might harm her, after which he drbee to another lo¢@n and attempted to
rape her).

Accordingly, Plaintiffs have not alledefacts which demonstrate that Defendants

included false statements in the affidawtsomitted information which, if it had been
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included, wouldhave vitiated the probabtause established byetlaffidavits. The Court
does not consider whether the omission vezkless or knowing because their omission
does not destroy probable cad®e.Because Plaintiffs have not demonstrated a
constitutional violation, Defendants must gented qualified immunity on Plaintiffs’
Second, Third, and Fourth counts.

Count VI, Malicious Proseation, and Count VIII, Concealment of Evidence

In Count VI, Plaintiffs bring a claim ahalicious prosecutiorgnd in Count VIII,
Plaintiffs bring a claim ofconcealment of evidence.”

The elements of the common law taof malicious prosecution, as

applicable in a 8§ 1983 aim, are: (1) the defendanaused the plaintiff's

continued confinement or prosecution) (Be original action terminated in

favor of the plaintiff; (3) there was no probable cause to support the

original arrest, continued confinemermr prosecution; (4) the defendant

acted with malice; and (5) thmaintiff sustained damages.
Novitsky v. City of Aurora491 F.3d 1244, 1258 (20tCir. 2007). While an initial
seizure may be challenged by a claim of falsest or false imprement, “[a]fter the
institution of legal process, any remaigi constitutional claim is analogous to a

malicious prosecution claim.Mondragon v. Thompsps19 F.3d 1078, 1083 (10th Cir.

2008).

19 plaintiffs make another argument which thau@summarily rejects. Plaintiffs equate
the omission of facts with perjury and arghat the case law thus requires the Court to
find a Fourth Amendment violation. [Do26, pp. 22-24] This argument misconstrues
case law in many ways, one of which isattheven if there were an intentional
misstatement, the Court would still haveagply the qualified imnunity analysis. See,
e.g., Pierce v. Gilchrist359 F.3d 1279, 1293 (10th rCi2004) (analyzing whether
qualified immunity must be granted giveraioh of omission of facts from affidavit);
Wolford 78 F.3d at 489 (samepuller v. Baca 781 F.3d 1190, 1197 (10th Cir. 2015)
(same).
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Defendants move to dismiss the malicigussecution claim because the officers
had probable cause to arrestiRliffs and they had no indendent duty to investigate the
Plaintiffs’ claims of innocence, citin§palsbury v. Sisso250 F. App'x238, 246 (10th
Cir. 2007) (unpublished) (holding that, onoéficers had probable cause to arrest
plaintiff, neither they nor the sheriff had amdependent duty tanvestigate his every
claim of innocence”).

To support their claim for malicioysosecution, Plaintiffs allege:

501. Defendants knowingly, willfully, f&d] intentionally faed to properly
investigate; allowed evideer to disappear; be desged; spoliate; altered
witness testimony; fabricated eviden and despite knowledge of the
Plaintiff[s’] actual innocence pursued prosecution against the (3) three
innocentAfrican American Plaintiffs.

502. Defendants knowingl willfully, [and] intentionally submitted an
Official Report of their haphazardand racially biased criminal
‘investigation’ to the Office of the Btrict Attorney fo the State of New
Mexico, with the knowledg that this Official Report would be used to
advance and perpetuate the crimimalcess against the Plaintiffs.

503. Notwithstanding, Defendants knowmgillfully, and intentionally
submitted the Report, intending have the (3) thre@nocent African
American Plaintiffs indicted and coicted on charges of kidnapping and
rape.

[Doc. 11] To support theclaim for concealment of @ence, Plaintiffs allege:

522. Defendants UNMPD and their ployees acting individually and in
concert, conspired to provide its Offic@ffense Report to the office of the
District Attorney for the State of New Mexico for review for prosecution,
with the intent that the (3) thraenocentAfrican American Plaintiffs be
indicted and prosecuted on theaddpes of kidnapping and rape.

523. As described herein, Defent UNM['s] and UNMPD Officers[’]

intentional concealmenbf evidence, failure tosecure evidence, and
alteration of evidence[] was intended obfuscate evidence of the
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Plaintiffs['] actual innocence from their attorneys, thestbct Attorney,
and the Court.

[Doc. 11]

In addition, in theiResponse Brieto support their malicious prosecution claim,
Plaintiffs argue that “Defendantontinued to pursue the case against Plaintiffs even
after they had received all of the exculpgt evidence from Plaintiffs’ attorneys, and
thus, knewwithout a shadow o doubt that Plaintiffs were mocent.” [Doc. 26, p. 25]
Plaintiffs also point to theecorded conversation betweearious officers in which one
officer told the others that they were tryitm railroad Plaintiffs which no one present
denied. [Doc. 26, p. 25] With regard tethconcealment of evidence claim, Plaintiffs
argue that their evidence includes: Defaridauevara’s “obvious attempts” to induce
Spencer to alter her statemest to where sherfit encountered Pldiffs; Defendants’
interviews with the male passenger ankdeo$ concerning Spentg “sexually charged
conduct at a dorm party onetmight of the alleged inciddh&and multiple[] consensual
sexual acts occurring on the same night gmobr to the alleged incident;” that
Defendants received the Snapthvideos whichpurportedly show that the “sexual
conduct was undoubtedly consensual;” Defnts’ “omissions of material facts from
their Affidavits for Arrest Warrant”; “Defiedants’ refusal to investigate further upon
receipt of facts and evidence tending tontrovert” Spencer’'s allegations; and
“Defendants’ omissions of material factsdaevidence from their report submitted to the

District Attorney’s Offce.” [Doc. 26, pp. 25-26]
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As an initial matter, with mgard to the claim styled d&soncealment of evidence,”
precedent in our Circuit hasaggnized that the concealmeaitexculpatory evidence by
an investigatory official suppores claim for malicious prosecutiorRierce 359 F.3d at
1287-88 (holding that the plaintiff stated cause of action fomalicious prosecution
against a state chemist who, after the pikinwvas charged, supplied false information
and disregarded accurate exculpatory inforomyti Thus, the Couwtill analyze the facts
alleged to support the concent of evidence claim algnwith the other facts which
Plaintiffs point to regarding themalicious prosecution claims.

As set forth inMondragon any actions taken by Defendants prior to Plaintiffs’
arrest are properly analyzed as a claim ftgefarrest, while actions taken thereafter are
properly analyzed using the elementdhs claim of malicious prosecutiodondragon,
519 F.3d at 1083. This is because a néutragistrate made the determination that
probable cause existed to arrest Plaintiffg],an arresting Plaintiffs, the officers were
carrying out their duty to execute a judiciatier and cannot be held liable for doing so.
See idat 1083-84. The actions identified Blaintiffs which identifiably occurred prior
to their arrests include Defendants’ intewief the male witness and their failure to
include his statements regarding Spencésexually charged” actions earlier that
evening in the Affidavits foArrest Warrants along with lo¢r purported omissions from
the Affidavits for Arrest Warrants. Th€ourt considered these purported failings in
analyzing the claim of false arrest, and cadeld that they failed to support the claim.

These purported failings do not support thairol of malicious prosecution for several
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reasons, including because théy not destroy mbable cause.Novitsky 491 F.3d at
1258 (stating that lack of probable cause is an element of malicious prosecution).
Plaintiffs fail to state a elr timeline or allege the dates of Defendants’ purported
failings. However, even assuming that thenaeing events occurred after Plaintiffs’
arrest, the actions do not support Plaintiffisiim for malicious prosecution. With regard
to witness interviews, it is cledinat none of the other witages were in the vehicle with
Plaintiffs and Spencer at thiene of the purported sexual assaults and kidnapping, and,
therefore, their statementsould not have destroyed prob@kcause. With regard to
Plaintiffs’ claim that Defend#s omitted material facts amidence from the report to
the District Attorney’s Offte, the only omitted fact idéhed by Plaintiffs was the
Officers’ conversation that it véa“none of the other guysjust Crusoe, and that they
were trying to railroad the Plaintiffs. fig. 11, §Y 59-65] These statements are not
evidence, nor would they have destrdythe probable cause supporting continued
prosecution. The recorded sliatents do not contradict Speriseclaims as set forth in
the Affidavits for Arrest Warant. Nor do the statementabsent some evidence or
explanation, support Plaintiffs’ oft-repeatesigument that the Officers believed that
Plaintiffs, or at least two of them, wenenocent. Further, Plaintiffs did not plead the
evidentiary basis for sin “knowledge.” If there was swe evidentiarybasis for this
claim, and if that evidence was excluded fribra report to the Disttt Attorney’s Office,
the Court could consider wther the omitted evidence used Plaintiffs’ continued
confinement, whether it destroyed probabluse for the continued prosecution, and

whether Defendants acted with malice (thetfitsird and fourth elements of the claim
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for malicious prosecution).Novitsky 491 F.3d at 1258. In this case, however, the
officers’ unexplained conversatias not a fact which, ifncluded in the report, would
have been likely to terminatke prosecution of Plaintiffs.

Plaintiffs plead that Snapahrecordings were the “linchpin that proved that the
accuser[] prevaricated regardimer claims of being abductend ‘gang raped.™ [Doc.
11, 7 382] Nonetheless, Plaintiffs do natgd facts necessary for the Court to conclude
that Defendants did anythingtarf receipt of the evidence wh would support Plaintiffs’
malicious prosecution claim. Plaintiffs dwt allege 1) to whom they disclosed the
videos (i.e., the assistant district attorneythw officer Defendantspr 2) the date that
such evidence was provided to Defendantdius] as pleaded, it is not clear that the
officer Defendants failed to provide the evidetz¢he assistant distrieittorney so he or
she could evaluate the impadtthe evidence oprobable cause. Unless they failed to
turn the evidence ovéo the prosecutor, who would beetparty responsible for deciding
whether or not to continue to prosecutaiiffs, Plaintiffs cannot establish that
Defendants were responsible for Plaintifft©intinued prosecution. Further, because
Plaintiffs do not plead the date they pdmd the evidence t®efendants (if ever),
Plaintiffs have not pleaded that they werbjsat to further prosetion after the evidence
was provided to Defendants. Accordingly, Plaintiffs’ allegations pertaining to the

Snapchat recordings fail totablish the first, third and fourth elements of Plaintiffs’

1 At best, it is clear thaDfficer Guevara had seen thaleo evidence before June 26,
2014, when he interewed Spencer and, based ore thideo evidence, purportedly
attempted to get her to change her statemetawever, Plaintiffs do not plead the date
that their charges were dismissed. [Doc. 11, § 293]
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malicious prosecution claim.Novitsky 491 F.3d at 1258 (dtag the elements of
malicious probable cause as including: 1)“(the defendant caused the plaintiff's
continued confinement or prosecution; . .).t8re was no probabéause to support the
original arrest, continued confinement, coggcution; [and] (4) the defendant acted with
malice”).

As to the claim that Defendant Guevattempted to induce $mcer to change her
statement to say that she did not first encoupkaintiffs at the dorms, this allegation also
fails to support the claim for malicious proggon. While Spencer’'siaccurate claim of
where she first met Plaintifiwould be useful to a jurin measuring her credibility, it
would not affect the evidenasstablishing probable causes.j.Spencer’s claim that she
was sexually assaulted. Accordingly, tlast by Defendant Guevara did not cause
Plaintiffs’ continued prosecution.

Finally, though Plaintiffsdo not mention in theiResponse Brigheir allegations
regarding the spoliation ofdeo evidence and the disap@eae of withesses, the Court
addresses these allegations made irCibvaplaint The purported spiation of evidence
does not support the malicious prosecuticainel because, havingeen presented with
sufficient evidencedo establish probable cause, thfécer Defendants were not under a
duty to continue to investigate to find exculpatory evider®ee Romero v. Fay5 F.3d
1472, 1476-77 (10th Cir. 1995ndlding that once probableause to arrest existed,
officers did not violate arrestee’s Fourtmendment rights by failing to investigate

arrestee’s alibi witnesses).
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In sum, Plaintiffs have not pleaded sciiint factual allegabins to demonstrate a
constitutional violation, specifically, malmiis prosecution, anthus the individual
Defendants must be granted qualified immtywith respect taCounts VI and VIII.

Count V, Conspiracy; Count VII, Refusig or Neglecting to Prevent; Count IX,

Supervisory Violation; and Count X, Ngigent Hire, Supervision, Training,

Discipline, and Retention by UNM and UNMPD

Plaintiffs bring claims pursuant to 4P.S.C. § 1983 styled as: Count V,
“Obstruction of Justice and ConspiracyGount VII, “Refushg or Neglecting to
Prevent”; Count IX, “Supervisory Violation; an¥¢nell v. Dep’t of Social Servs., 436
U.S. 658 (1977)(si)”; and Count X, “Negligent Hire; ervision; Training; Discipline;
& Retention by UNM and UNMPD.'[Doc. 11, pp. 72, 75, 79, 89]

Defendants argue, and Plaintiffs do not disptihat to state any of these claims
Plaintiffs must have identified an undgrlg constitutional viation by one of the
individual Defendants. Defendants furthegwe that Plaintiffs have not done so, and
therefore Plaintiffs’ claims foeach of these causes of actfails. [Doc. 17, pp. 23-26]
Defendants are correct.

In order to succeed on a conspiracgimm, a plaintiff “must prove both the
existence of a conspiracy and the @degiron of a constitutional right."Thompson v. City
of Lawrence, Kan.58 F.3d 1511, 1517 Qth Cir. 1995). As discussed above, Plaintiffs
have failed to allege a constitutional violatiand therefore their conspiracy claim must
be dismissedld. (stating that the plaintiff's congjpicy claim failed beause the plaintiff
failed to establish an essential elementha claim: “any constitutional violations”).

Thus, Plaintiffs’ Fifth @unt must be dismissed.
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Plaintiffs’ remaining Section 1983 cias (to the extent they have been
recognized) are against the supervisors but, again, are dependent on a constitutional
violation by one of thendividual Defendants.

A plaintiff suing a municipality under sBon 1983 for the acts of one of its

employees must prove: (1) that a municipal employee committed a

constitutional violation, and (2) that municipal policy or custom was the

moving force behind the constitutional deprivatioBee Monell v.

Department of Social Serviced36 U.S. 658, 694, 98 S.Ct. 2018, 56

L.Ed.2d 611 (1978). It is well estalilisd, therefore, that a municipality

cannot be held liable under section 398r the acts of an employee if a

jury finds that the municipalemployee committed no constitutional

violation. See, e.g., City of Los Angeles v. Hellr5 U.S. 796, 799, 106

S.Ct. 1571, 89 L.Ed.2d 80(1986) (per curiam)Webber v. Mefford43

F.3d 1340, 1344-45 (10th Cir.1994)atson v. City of Kansas Cjt§57

F.2d 690, 697 (10th Cir.1988).

Myers v. Okla. CntyBd. of Cnty. Comm’s151 F.3d 1313, 1% (10th Cir. 1998)see
also City of Canton, Ohio v. Harrig89 U.S. 378, 389 (1989)[A] municipality can be
liable under 8§ 1983 only where its policieg #ine moving force lend the constitutional
violation.” (Internal brackets, quotation rka, and citation omitted)). Accordingly,
Plaintiffs’ SeventhNinth and Tenth Countsust be dismissed.

MOTION TO DISMISS STATE LAW TORT CLAIMS [Doc. 18]

New Mexico Tort Claims Act

Pursuant to the NMTCA, the State NEw Mexico waives immunity forinter
alia, claims of false arrest, false imprisonmjemalicious prosedion, and abuse of
process “caused by law enfement officers while actingvithin the sope of their

duties.” NMSA 1978, § 41-4-12 (1976). #dnt circumstances not argued here, under

the NMTCA, “the doctrine of respondeat superextends liability tahe public entities
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that have supervisory controver the tortious actors.iVeinstein v. City of Santa Fe ex
rel. Santa Fe Police Dep’'1996-NMSC-021, 14, 916 P.2d 1313.

Count XI, False Arrest and False Imprisonment

In Count XI, Plaintiffs bring claims dhlse arrest and false imprisonment against
all Defendants pursuant to the NMTCA. [Ddd, p. 92] To prove false imprisonment
under New Mexico common law, “there mur evidence or a reasonable inference of
unlawful interference with th@ersonal liberty or freedom dbcomotion of another,”
such as an arrestPerea v. Stoyt1980-NMCA-077, § 41613 P.2d 1034 (internal
guotation marks and citation omitted). “Ttwet of false imprisonment occurs when a
person intentionally confines or restrmirmnother person withoutonsent and with
knowledge that he has no lawfalithority to do so. . . . Alge arrest is merely one way
of committing false imprisonment.Santillo v. N.M. Deg’of Pub. Safety2007-NMCA-
159, 1 12, 173 P.3d 6 (inteal citations omitted). “If .. . the defendants [have]
reasonable cause to restrain plaintiffs, then plaintiffs’ swifdtse imprisonment fails.”
Diaz v. Lockheed Elecsl980-NMCA-140, ¥, 618 P.2d 372.

Within Count XI, Plaintiffsallege that the institutioh®efendants “breached their
duty by failing to adequatelynvestigate criminal claims a&fexual assault made against
the African American Plairffs in a timely, efficient, or proper manner”; that the
institutional Defendants actedittv the intent to confine Rintiffs; and that Defendants
knew or should have known thdisobeying policies and predures or failing to properly
investigate the allegations against Plaintiffeuld “prejudice any full, fair, complete,

unbiased, competent and professional igaton.” [Doc. 11, Y 603, 604, 606]
37



Plaintiffs allege that Defendants failed torfpem a competent investigation. [Doc. 11,
1 607] Finally, Plaintiffs allege that, @sresult of Defendants’ conduct, Plaintiffs are
entitled to damages for battery, wrongful aeien and imprienment, emotional distress,
harm to their reputations, loss of dignity, stolidentity, loss of pastnd present income,
and loss of earning capacity. [Doc. 11,  608]

Comparing Plaintiffs’ allegations withi@ount Xl to the elements of a claim under
New Mexico law for false arresir false imprisonment, thenly allegation related to the
stated claim is that Defendants acted wvilib intent to confine Plaintiffs. However,
within Count XlI, Plaintifs entirely fail to claim that thewere arrested without probable
cause. [Doc. 11, 11 597-609] Though this ¢dists a miscellany of legal terminology,
the result is a morass unrelatedthe legal theory allegedvhich, in the end, fails to
pleadfactsrelevant to the elements of the claim.

[Clomplaints like the ondn this case unfairly burden defendants and

courts. The plaintiff who files aitchen-sink complaint shifts onto the

defendant and the courtettburden of identifyinghe plaintiff's genuine

claims and determining whhcof those claims mightave legal support. In

this case, for example, plaintiffs haessentially couglteup an unsightly

hairball of factual and legal allegatigredepped to the side, and invited the

defendants and the Court to pitckrough the mess and determine if

plaintiffs may have pleadkea viable claim or two.
D.J. Young Pub. Co., LLC ex rel. YoungUnified Gov't of Wagndotte Cnty./Kansas
City, Kan, No. 12-CV-2011-KHV, 202 WL 4211669, *3 (D. Kan. Sept. 18, 2012 d
sub nom. Young v. Unified Gov't Wfyandotte Cnty./Kansas City, Kab20 F. App’x

636 (10th Cir. 2013) (unpublished).
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Despite Plaintiffs’ failure tadentify the factual basis of their state tort claims of
false arrest and false imprisonmentthin Count XI, elsewhere in theComplaint
Plaintiffs claim that the individual officerarrested Plaintiffs absent probable cause.
[E.g.,Doc. 11, 11 409, 417] Hower, as the Court held wittegard to Plaintiffs’ claim
of false arrest and imprisonment pursuant tdJ42.C. 8 1983, the arrest warrants stated
probable cause for the arrest of Plaintifisd the individual Diendants did not omit
material facts from the arrest warrant affids which would have destroyed probable
cause. Accordingly, Plaintiffs have faildd state a claim for fae arrest or false
imprisonment under New Mexico lawSantillo 2007-NMCA-159, 1 12 (*An officer
who has probable cause to arrest a perssnmot be held liable for false arrest or
imprisonment, since probable cause providies with the necessarguthority to carry
out the arrest.”) Count Xl shall be dismissed.

Count XV, Malicious Prosecution; and Gmt XVI, Malicious Abuse of Process

In Count XV, Plaintiffs allege malicioyzrosecution against all Defendants. [Doc.
11, 11 641-646] In Count XVI, Plaintiffs ing a claim of malicious abuse of process
against all Defendants. [Doc. 11, 11 647-652] The Court addresses the malicious abuse
of process claim first.

Malicious abuse of process is a tinrst recognized in New Mexico iBeVaney v.
Thriftway Marketing Corporation1998-NMSC-001, 17, 953 P.2d 20¥erruled on
other grounds by Durham v. Gue009-NMSC-007, T 2204 P.3d 19. ThBeVaney
Court considered the elements of thaditional common law torts of malicious

prosecution and abuse of pess and concluded that, givewolving case law, there was
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so little difference between theavtorts that it was difficult talistinguish the two claims.
Id. § 13. Accordingly, the Coudombined the two tostinto a single toytnamed that tort
malicious abuse of process, and sathfathe elements of the new tortld. | 17.
However, the Court thereaftevised the elements, stating:

We leave in place the combined tort of malicious abuse of process, but

restate its elements as follows: (f)e use of process in a judicial

proceeding that would be improper iretfregular prosecution or defense of

a claim or charge; (2) primary motive in the usef process to accomplish

an illegitimate end; and (3) damagés improper use oprocess may be

shown by (1) filing a cmplaint without probablecause, or (2) “an

irregularity or impropriety suggesting textion, delay, or harassment[,]” or

other conduct formerly actionable umdiee tort of abuse of process.

Durham v. Gues2009-NMSC-007, 28,

In arguing that they haveased a claim for maliciousbase of process, Plaintiffs
state: “The use of criminal process dsecure a false indictment is ‘irregular’ and
‘improper’ use of process.”[Doc. 29, p. 14] Plaintifidurther argue that they have
pleaded facts which “show that Defendants laaprimary motive to secure their false
arrest, conviction, and imprisonment — knogviiey lacked probable cause.” [Doc. 29,

p. 14] Plaintiffs identify no irregular use pfocess other than their claim of lack of

probable cause.

12 The NMTCA’s waiver of immunity for enuerated acts by law enforcement officers
lists “malicious prosecution”ral “abuse of process,” but not Ic#éous abuse of process.
NMSA 1978, 8§ 41-4-12 (1977). This Sextiwas enacted prior to the New Mexico
Supreme Court’s combination of the tortsnadilicious prosecution and abuse of process
(in 1997), and the Court concludes that it vdoabt be consistent with the legislative
intent behind the statute to construe S¥c#l-4-12 as not waiving immunity for the
new, combined cause of action.

40



As analyzed above, the Court concludest fhlaintiffs have failed to plead facts
demonstrating that Defendanésked probable cause to secile arrest warrants against
Plaintiffs. Accordingly, Plaintiffs have ilad to plead facts demonstrating an essential
element of the cause of actiomr foalicious abuse of proces®.j.“the use of process in a
judicial proceeding that wodlbe improper in the regulg@rosecution or defense of a
claim or charge.” Durham 2009-NMSC-007, at § 29 (stating that filing a complaint
absent probable cause is one type of impragerof process). Thus, Plaintiffs’ claim for
malicious abuse of process must be dismissed.

Though, under New Mexico common lathe tort of malicious prosecution no
longer exists and is subsumedthin the tort of maliciousabuse of process, Plaintiffs
assert a novel argument for their separaterct#imalicious prosecution. Plaintiffs argue
that their malicious prosecution claim isskd on a criminal statute, titled “Malicious
criminal prosecution,” which states in full:

Malicious criminal prosecution coists of maliciouly procuring or

attempting to procure an indictmemt otherwise causing or attempting to

cause a criminal charge to be prede or prosecuted against an innocent

person, knowing him to be innocent.

Whoever commits malicious crimah prosecution is guilty of a
misdemeanor.

NMSA 1978, § 30-27-1 (1963 [Doc. 29, p. 12]

Not only doesDeVaney(which restated the tort ohalicious prosecution into the
tort of malicious abuse of process) reddress Section 30-27-1, no reported case
construes the statute. CleafBeVaneydid not judicially abrogate the misdemeanor

created in Section 30-27-1, atitlus the crime, which pre-dat&eVaney continues to
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exist. The question is wheth8ection 30-27-1 creates a tedparate from what used to
be malicious prosecution butn®w considered malicious abuskprocess. [Doc. 29, p.
12] Based on the languagedahnistory of the NMTCA andbection 30-27-1, the Court
concludes it does not.

As stated above, the NMCA was enacted in 1976 ahisted enumerated torts for
which New Mexico waived immunity whethose torts were committed by a law
enforcement officer acting in ¢hscope of his or her dutySection 41-4-12. The then-
separate torts of malicioysrosecution and abuse of pess were among those torts
expressly recognized. Since well before émant of the NMTCA, the tort of malicious
prosecution existed in New Mexico. To prowelicious prosecution with regard to a
criminal proceeding, a plaintiff was requiredpgmve that the compilat lacked probable
cause, the criminal action teimated in his or her favor, and the criminal action was
brought with malice, i.e., intentionallgnd without legal justification.Marchbanks v.
Young 1943-NMSC-024, 11 13, 21139 P.2d 594. “In an action for wrongful
prosecution of criminal proceedings theprmopriety of the defendant’s purpose becomes
material only when lack of probable cause is proveld.” | 18 (quoting 3 Restatement
(Second) of Torts, 669A, p. 427).

In 1963, the New Mexico Legislature adegtthe criminal statute of “malicious
criminal prosecution.” The elements of thatate are that the defendant: a) maliciously,
b) procured or attempted to procure an indant or “otherwise cause[d] . . . a criminal
charge to be preferred or prosecuted,” @iagt an innocent persoand d) the defendant

knew the prosecuted person was innocentti®@e80-27-1. This sttute differs from the
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common law tort in at least two significant respects: first, the elements are significantly
different, including the significantly morenerous burden of proving the prosecuted
person is innocent and theopecuting person knew the pamsvas innocent; and second,
there is a criminal penalty for violation of the statute.

Given this history, the Court does tnbelieve the New Mexico Legislature
intended to waive liability for “malicious criminal prosecution” in addition to the waiver
for the tort of malicious prosecution. r&t, the enumerated list does not include
malicious criminal prosecution. Because thourt presumes the Legislature was aware
of the law at the time it enacted the NMTdAis significant that the Legislature did not
list “malicious criminal proscution.” Second, there was simply no need to include
malicious criminal prosecutio within Section 41-4-12 giveinclusion of the tort of
malicious prosecution, which carried a sigrafitly lower evidentiy burden. A person
would generally prove the tort of maliciopsosecution in proving malicious criminal
prosecution.

Alternatively, even if the Court wer conclude that the Legislature waived
immunity for malicious criminal prosecutioflaintiffs have not pleaded facts which
would prove the elements of the case,tipalarly the legal conclusion that any
Defendant knew Plaintiffsvere innocent. Bhough Plaintiffs repeatedly allege that
Defendants “knew and/or hadas®n to believe that at |¢a@) two of [the] African
American Plaintiffs were indeednocent [Doc. 11, § 47], the factual allegations in the
Complaintdo not demonstrate thatyaDefendant knew the Plaiffis, or two of them, to

be innocent. Plaintiffs’ factual basis inclsdBefendant Guevara’'saseéments that “It's
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all Crusoe, it's none of thesehetr guys, you know. . . ‘But, [i]f we can put them all
together, especially Crusoe. . . . If Crusagd$ several charges over his head, that guy’s
going to sing like a bird. They all knolm by name.” [Doc. 11, 11 142, 273, 288]
However, theComplaintdoes not identify the facts upon which this belief was based.
Moreover, in light of the fet that the Affidavits forArrest Warrant were based on
probable cause, and in light of the fact tR&tintiffs have not identified any information
which, if included in the Affidavits, wuld have destroyed @bable cause, Defendant
Guevara’'s vague statement alone can onlyrdsd as an unsupported statement of
personal belief.lgbal itself identifies allegations that defendant “knew of, condoned,
and willfully and maliciously agped” to a certain course abnduct as conclusory and
“bare assertions . . . [whicl@mount to nothing more thamnformulaic recitation of the
elements.” Igbal, 556 U.S. at 680-81 (internal gatibn marks and citation omitted).
Formulaic recitations of the element® &not entitled to be assumed trueld. at 681.
As such, Plaintiffs’Complaintfails to allege facts demaumating that Defendants knew
Plaintiffs were innocent but Defeadts prosecuted them anyway.

Accordingly, for the above reasons, the Court holdsRlantiffs have not stated
a claim for malicious prosecution or malicioaBuse of process. Counts XV and XVI
will be dismissed.

Count XVII, Intentional Infliction of Emotional Distress; and Count XII,
Denial of Due Process

In Count XVII, Plaintiffs bring a clainfor intentional infliction of emotional

distress. [Doc. 11, 11 653-657] HowevBtaintiffs now corretty concede that New
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Mexico has not waived sovereign immunitygr claims of intentional infliction of
emotional distress. [Doc. 2p. 15 n.8] As such, CouMtVIl will be dismissed.

In Count XllI, Plaintiffs bring a claim of “Denial of Due Process under the New
Mexico Tort Claims Act.” [c. 11, 1 610-617] Among oththnings, Plaintiffs allege
that the institutional Defendants “used thdéieace Officers to interfere with the
Plaintiff[s’] property [interests] and theiliberty interests,” andthat the individual
Defendants “ignored proceduiahd substantive Due Procesguirements in an unlawful
campaign to harass, intimidate, punish and bully” PlaintifffDoc. 11, 1 612-613]

Defendants correctly note [Doc. 35, p. 1 nlidt Plaintiffs fail to address this
claim in their Response Brief. [Doc. 29] The Court has reviewed the claim and
concludes that it should be dismissed for fduéure to state a claim. The Fourteenth
Amendment protects citizens against state actions that deprive them of life, liberty, or
property without due pccess of law. U.S. Const. Aand. XIV. “To set forth an
actionable procedural due prgseclaim, a plaintiff must demstrate: (1) the deprivation
of a liberty or property interest and (2patmo due process of law was afforde&tears
v. Sheridan Cnty. Mem’l Hosp. Bd. of T#91 F.3d 1160, 1162Qth Cir. 2007). Other
than their allegation that ¢y were seized without probia cause, Plaintiffs do not

identify the procedural or substantive doecess requirements they claim they were

3 Plaintiffs also allege, within their claifor denial of due process, that Defendants
failed “to properly, thoroughly and/or adedglg investigate criminal claims of sexual
assault made against” Plaifgi “in a timely, efficient,or proper manner.” [Doc. 11,
1 614] However, Plaintiffs also bring aach of “Negligence - Haure to Investigate
and/or Inadequate Investigation” in CountXI[Doc. 11, 11 629-640] Accordingly, the
Court addresses this allegation within thantext of Plaintiffs’ Fdure to Investigate
claim.
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denied. However, the Fourteenth Amendmeoés not apply to claims of search or
seizure absent probable caus@lbright, 510 U.S. at 274-75. As to substantive due
process, the Supreme Court has held thatFourteenth Amendment’s substantive due
process clause does not protect an indaidtom an unreasonable search and seizure —
rather, that protection liga the Fourth Amendmentld. Our Tenth Cirait reached the
same conclusion regarding “proceduraledprocess claim[s] based on pre-trial
deprivations of physical liberty,” and hetdat the Fourteenth Amendment does not offer
protection beyond that found the Fourth AmendmentBecker v. Kroll 494 F.3d 904,
920 (10th Cir. 2007). Accordingl as there is no legal basis for Plaintiffs’ claims as set
forth in Count XIlI, this Cant must be dismissed.

Count XIV, “Negligence — Failure to Investigate and/or Inadequate
Investigation”

In Count XIV, Plaintiffs bring a clan styled as “Neglignce — Failure to
Investigate and/or Inadequate Investigatiagainst all Defendants. [Doc. 11, 1 629-
640] Therein, Plaintiffs allege that Defemdta owed them a dutyf reasonable care to
conduct a fair, reasonable and adequate tigag®on, and that Defendants breached that
duty. Plaintiffs allege that Defendankseached this duty byailing to interview
witnesses, failing to obtain, review, and gme® video surveillance footage, and failing
to provide that footage “to Plaintiffs for tipeirpose of preparing a defense to the charges

levied” against themi: [Doc. 11, T 632] Plaintiffs also allege that Defendants acted

1 Plaintiffs also allege “@icer Guadalupe Pete Guewaand other UNMPD Officers,
acting under the color of state law, failedajgpear for pre-trial interviews and failed to
properly investigate the alleged selkaasault, deprived the (3) thr@aocentAfrican
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“deliberately, wantonly andnaliciously” by failing to proprly investigate the alleged
sexual assault. [Doc. 11, 1 636]

Defendants argue, among other things, lew Mexico has not waived immunity
for Plaintiffs’ negligent failureto investigate claim. Dendants recognize that a New
Mexico statute declares it

to be the duty of evgrsheriff, deputy sheriff, anstable and every other

peace officer to investigate all violation$ the criminal laws of the state

which are called to the attiéon of any such officer aof which he is aware,

and it is also declared eéhduty of every such offer to diligently file a

complaint or information, if the circustances are such as to indicate to a

reasonably prudent person tlsath action should be takenl.]

NMSA 1978, 8§ 29-1-1 (1979). Further, ferdants acknowledge that the New Mexico
Supreme Court recognized “th@ection 29-1-1 created a duhat accrues to the benefit
of specific individuals—i.e., that creates an individual right.’California First Bank v.
New Mexicp 1990-NMSC-106, 1 35, 801 P.2d&% [Doc. 19, p. 7] Th€alifornia First

Bank Court held that sheriff's deputies,hev had observed a ultken man creating a

disturbance at a bar but failed to apprehéim before he drove off and killed three

American Plaintiffs of their Sixth Amendsnt rights to confront their accusers and
violated the Fourth Amendment of tHénited States Constitution to be free from
unlawful searches and seizures without probable cause.” I0§.633] Plaintiffs also
allege that “the negligentipervision of and negligent instgation by Defendants UNM
and UNMPD personnel caused a loss of enak necessitating the prolonging of the
charges levied against theaRitiffs and a further prolming of the negative media
coverage referring to the (3) thr@mocentAfrican American Plaintiffs as ‘rapists.”
[Doc. 11, § 638] The Court addresses sh&zure without probable cause and negligent
supervision claims elsewhere in thidemorandum Opinion and Orderand their
repetition within this claim does not requiferther analysis. Ado the claim that
Defendants violated Plaintiffs’ Sixth Ameneémt rights, Plaintiffs do not address this
argument in theiResponse Briebr submit any case law supporting this theory, and the
Court has found no legal badbr such a claim.
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members of a family and seriously injuretbarth family member, owed a statutory duty
to the family pursuant t&@ection 29-1-1 for the injuries proximately caused by the
deputies’ failure to complwith Sectiom 29-1-1. Id. § 37. Defendants argue, however,
that New Mexico courts have never held tet duty set forth ifsection 29-1-1 extends
to targets of a criminal investigation. ¢bB. 19, p. 8] Instel in the New Mexico
Supreme Court’'s most recent pronouncementhenstatute, the Court stated that the
statute

generally direct[s] officex to take steps necessary to prosecute suspected

criminals, such as fiig complaints against the suspects, bringing them

before the courts, and assisting fr®secution. The ultimate goal of all

these statutes is to further pub$iafety by bringing suspected criminals

who are already in police custody to justice.

Weinstein 1996-NMSC-021, 1 34.

While Plaintiffs argue that Section 291lereates a duty “to establish probable
cause prior to falsely arresting, imprisoniagd attempting to secure an indictment,” the
cases cited by Plaintiffs do neb hold. Plaintiffs citeCross v. City of Clovijs1988-
NMSC-045, § 6, 755 P.2d 589, which stagdyeneral rule that “a law enforcement
officer has the duty in any actiy actually undertaken to exesei for the safety of others
that care ordinarily exercised by a reasongiolydent and qualified ofter in light of the
nature of what is being done.It is noteworthy, though, #t this dutywas articulated
directly to answer the question of “whaspensibilities law enforcemenfficers have to
members of the public who are at risk of igjiy a criminal offader when the officers

are performing or attempting to perform their dutietd! Plaintiffs also citeTorres v.

New Mexicg1995-NMSC-025, 1 22, 894 P.2d 386, iethstates that A]ll persons who
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are foreseeably at risk withthe general population are withine class of persons to be
protected by the duty to inviEgate the statutory duty towvestigate” created by Section
29-1-1. However,Torres concerned a person injured hysuspected murderer whom
officers failed to apprehend. In sum, Plaintfigl to cite to any case holding that Section
29-1-1 creates a duty to investigate in aipalar manner, and the Court does not find
support for such a reading @ither the language of Secti@8-1-1 or the case authorities
construing the statute.

Plaintiffs’ interpretation of Section 29-14% unpersuasive for additional reasons.
First, their interpretation tusthe duty expressly set forth Section 29-1-1 - i.e., the
duty to file a criminal complat if the facts support it - oits head by reading the statute
to forbid the filing of a crimmal complaint whes the facts do not pport a complaint.
This interpretation would potentiallgreate a no-win situation under tsi@atutein cases
where the facts presented a “close callSecond, Plaintiffs’ request that the Court
interpret the statute as protecting citizédr@m unsupported allegations is unjustified
because the Fourth Amendment offerszeitis protection from overzealous officers
wrongfully seeking to instituteharges absent probable cauginally, existing precedent
does not support Plaintiffs’ clai to the extent they believe the officers had a duty to
gather or preserve additional evidencgéf. Cortez v. McCauley478 F.3d 1108, 1121
n.18 (10th Cir. 2007) (“[O]nce probable causessablished, an officas not required to
continue to investigate for exculpatayidence before arséng a suspect.”Romerq 45
F.3d at 1476-77 (holding that once probab&ise to arrest existed, officers did not

violate arrestee’s Fourth Amendment rightg failing to investigte arrestee’s alibi
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witnesses). Accordingly, ae&ion 29-1-1 does not credtee duty alleged by Plaintiffs,
the Court agrees with Defdants that New Mexico Banot waived immunity for
Plaintiffs’ claim.

Alternatively, even if the Court were tead Section 29-1-1 to create a duty not to
arrest the target of a criminal investigatiabsent probable cause, Plaintiffs’ factual
allegations do not establish ththey were arrested absgirbbable cause, as the Court
has previously held.

For the above reasons, the Court holds ®laintiffs fail to state a claim for
violation of Section 29-1-1, and thusalitiffs’ Count XIV must be dismissed.

Count XIII, Negligent Hire, Supervision,and Training

In Count XIll, Plaintiffs bring a clan for negligent hiring, supervision and
training’® [Doc. 11, 1 618-628] The NMTCAoes not provide “immunity to law
enforcement officers whose negligent supgon and training of their subordinates
proximately causes the commission by those subatess of the torts of assault, battery,
false arrest, and malicious prosecutio@ttiz v. New Mexico State PolicE991-NMCA-
031, 1 1, 814 P.2d ¥1 However, “immunity is not waed for negligent training and
supervision standing alone; such negligence raase a specified tort or violation of
rights.” McDermitt v. Corr. Corp. of Am.1991-NMCA-034, 1 1, 814 P.2d 115.
Defendants move to dismiss this Count ondhaunds that Plaintiffs have not stated a

claim for any specified tort or violatioof rights. As held above in thldemorandum

1> Plaintiffs bring this claim against “AlDefendants,” even those without supervisory
duties.
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Opinion and Order Plaintiffs have not stated a cfaiof any underlying violation of the
NMTCA. Therefore, Plaintiffsclaim for negligent hire, supeision and training within
Count Xl must be dismissed.
CONCLUSION

WHEREFORE, for the foregoing reasons, the Co@RANTS in their entirety
Defendants’ Motion to Dismisdlaintiffs’ Section 1983 ClaimgDoc. 16] and
Defendants’ Motion to Dismid3laintiffs’ StateLaw Tort ClaimgDoc. 18]. Plaintiffs are
denied leave to move to amend th€omplaintwith regard to the dismissal of these
claims. However, by prioMemorandum Opinion and Ordethe Court dismissed
Plaintiffs’ sole other claim, but allowe®laintiffs leave to move to amend their
Complaintas against Defendant UNBbard of Regents to stateclaim for the Title IX
violation. The Court informethe parties that it would s@faintiffs’ deadline to move
for leave to amend the@omplaintwhen it decided the remairy outstanding motions to
dismiss. ThisMemorandum Opinion and Ordexddressed the remaining motions to
dismiss. The Court grants Plaffgi21 days from the date of thi4emorandum Opinion
and Orderto file their motion fo leave to amend the@€@omplaint

SO ORDERED this 24" day of January, 2018 in Albuquerque, New Mexico.

r/f’ e /_,__. .
A Ol

M. CHRISTINA ARMIJO
ChiefUnited StateDistrict Judge
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