Lunnon et al v. United States of America Doc. 154

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MICHAEL LUNNON,
Plaintiff,
VS. Civ.No. 16-1152 MV/JFR
UNITED STATES OF AMERICA, etal.,
Defendants.
ORDER OVERRULING PLAINTIFF'S OBJECTIONS

AND ADOPTING MAGISTRATE JUDGE'S
PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER is before the Court on United Statand T. W. Lyons’ (“Defendants”)
Amended Joint Motion and Brief in Support to Diss the RICO Cause of Action in the Amended
Complaint (“Motion to Dismiss @unt IV”), filed July 10, 2019. Docl23. This matter is also
before the Court on the Court'sd@r to Show Cause, filed November 8, 2019. Doc. 136. In his
Proposed Findings and Recommended DisposiffPFRD”), filed February 21, 2020, United
States Magistrate Judge John F. Robbenhaar recommended that thgr@uutheMotion to
Dismiss Count IV and quash the Order to SHoause. Doc. 149. On March 3, 2020, Plaintiff
timely filed Plaintiffs Objections to Fidings & Dismissal Recommendation (Doc. 152)
(“Objections”) which arenow before the Court.

District courts may refer dispositive motiots a magistrateugdge for a recommended
disposition pursuant to 28 U.S.C. § 636 and Fédeutée of Civil Procedure 72. 28 U.S.C. §
636(b)(1)(B); Fed. R. Civ. P. 72(b)(1). “Withi¥ days after being served with a copy of the
[magistrate judge’s] recommendetisposition, a party may servand file specific written
objections to the proposed findingsd recommendations.” Fed.®v. P. 72(b)(2); 28 U.S.C. §

636(b)(1). When resolving objectis to a magistrate judge’s propgs[t]he district judge must
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determine de novo any part of the magistratiye’s disposition that has been properly objected
to. The district judge may accept, reject, adify the recommended disposition; receive further
evidence; or return the matter to the magistjadge with instruions.” Fed. R. Civ. P12(b)(3);

28 U.S.C. § 636(b)(1).

“[A] party’s objections to tB magistrate judge’s report armtommendation must be both
timely and specific to preserve an issue for de novo review by the district court or for appellate
review.” United States v. One Rzl of Real Prop.73 F.3d 1057, 1060 (10th Cir. 1996). Further,
“[i]ssues raised for the firsime in objections to the magirate judge’s recommendation are
deemed waived.’Marshall v. Chater75 F.3d 1421, 1426 (TCCir. 1996);see also United States
v. Garfinkle 261 F.3d 1030, 1031 (10th Cir. 2001) (“In thkiscuit, theories raed for the first
time in objections to the magistratelpe’s report are deemed waived.”).

The Court has considered the Motion to Dismiss Count IV, Plaintiff's Response, and
Defendants’ Reply; the Court®rder to Show Cause, Defendduited States’ Response, and
Plaintiff's Objections; and the Mgstrate Judge’s PFRDhd Plaintiff’'s Objections in light of the
foregoing standards, and has conductelé aovoreview. Based on thigview, the Court finds
that Plaintiff’'s Objections to the Magistratadge’s PFRD are unfoundeaidsthey are overruled.

I. Relevant Procedural Background

On September 18, 2018, Plaintiff filed an Anmded Complaint removing LG Kendrick,
LLC (“Kendrick LLC”) as a Plaintiff and adding T. W. Lyons and The UPS Store, Inc. (“TUPSS”)

as Defendants. Doc. 104. The Amended Compédsat removed a cause aftion for quiet title,

L Kendrick LLC is a New Mexico limited liability company. The Clerk of this Court notified Plaintiff on October 25,
2016, that the corporate entity Kendrick LLC was precluded from proceguirsggby Local Rule 83.7. Doc. 7. The
Court then issued an order informing Plaintiff that any pleading that included the corporate entity Kendrick LLC
would be stricken, and default judgment or sanctions may be imposed if Kendrick LLC appearesithgai an
attorney. Doc. 89.



and added two causes of actiae,, Count IV against Defendahtyons and TUPSS for RICO
Violations, and Count Vagainst TUPSS for Bad Faith Breach of Contfatd. On October 2,
2018, Defendant United States filed a MotionDismiss Counts I-lll ofPlaintiff’'s Amended
Complaint® Doc. 105. On October 25, 2018, a summwas issued as to TUPSS, and TUPSS
filed an Answer on November 20, 2018. DAd2. The case was teoararily stayed from
December 27, 2018 through February 28, 2019, due to a federal lapse in appropriations. Docs.
117, 119. On May 20, 2019, three summonses wsoedsas to Defendahyons and indicated
that copies of the summonsdaAmended Complaint were mailéd (1) Defendant Lyons’ last
known address; (2) the U.S. Attorney Generalliswh Barr; and (3) théJ.S. Attorney John C.
Anderson for the District of New Mexicdocs. 124, 125, 126. On July 11, 2019, and July 12,
2019, the summonses were reed and indicated that delivery svtaomplete as to.S. Attorney
General William Barr and U.S. Attioey John C. Anderson for the District of New Mexico. Docs.
125, 126. The delivery of the surans and Amended Complaint ite@l to Defendant Lyons at
his last known address was not completedc.0@4. Following servicef the summonses and
Amended Complaint as to Defendant Lyons, Ddémnts filed their Motion to Dismiss Count IV
on July 8, 2019. Doc. 122. On July 10, 2019, Defendants filed the Amended Motion to Dismiss
Count IV. Doc. 123.

On November 8, 2019, the Court enteredCader to Show Cause ordering Defendant
United States to demonstrate the authority bictvit brought the Motion t®@ismiss Count IV on

its behalf and that of Defendadnyons, where Plaintiff's allegatioria Count IV were not alleged

2The Amended Complaint does not contain a Couns&eDoc. 104.

30n January 29, 2020, the Court entered an Order Overruling Plaintiff's Objections anithddtaistrate Judge's
Proposed Findings and Recommended Disposition. Doc. TA8.United States’ Motion To Dismiss Counts I-111
was granted as to Count |, denied as to Count Il, and granted in part and denied in part as to @hunt I11.
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against the United States, and where the Unite@$tad neither waived service nor entered its
appearance on behalf of Defendant Lyonsc.[186. On November 18, 2019, Defendant United
States responded to the Order to Show Caiec. 136. On Decemb@, 2019, Plaintiff filed
Objections to the United States’ Response. Doc. 141.

On February 21, 2020, the magistrate judgiered Proposed Fimdjs and Recommended
Disposition. Doc. 149. The mgstrate judge recommended that Defendants’ Motion to Dismiss
Count IV not be strickenld. at 6-14. The magistrate judgether recommended that Defendants’
Motion to Dismiss Count I\be granted because tblaims as alleged i€@ount IV are on behalf
of Kendrick LLC, which is not a pty in this action and is not pperly represented by counsel.
Id. at 14-16. In the alternative gimagistrate judge recommended thadn if the claims as alleged
in Count IV were construed d®ing brought on Plaintiff's beHathat Defendants’ Motion to
Dismiss Count IV be granted for (1) lack of subject matter jurisdiction; (2) insufficient service of
process; and (3) failure to state aiel upon which relief can be granteld. at 16-25.

A. The Motion to Dismiss CountlV Should Not Be Stricken

In the PFRD, the magistrate judge, mayliberally construed Plaintiff's filing$jnitially
addressed Plaintiff's requesthith his Response to Defendamdtion to Dismiss Count IV and
in his Objections to the United States’ Resgorio the Court’s Order to Show Cause that
Defendants’ Motion to Dismiss Count IV be ski&n. Doc. 149 at 6-14. The magistrate judge
found that the grounds Plaintiff argued for smigkiDefendants’ Motiomo Dismiss Count IVi.e.,
(1) the United States lacked standing to movedfemissal on Defendant Lyons’ behalf; (2) that

counsel for Defendant Lyons failed fite an entry of appearanc€) that Defendais failed to

4 Where, as here, a party is proceeging se the Court is to liberally construe his pleadingasanova v. Ulibarti
595 F.3d 1120, 1125 (10@ir. 2010).



confer with Plaintiff prior to filing the Motion t®ismiss Count 1V; and (4) that Defendant United
States was precluded from filing a successivéonainder Rule 12 [Doc. 127 at 2-4; Doc. 141 at
2-4], were without meritld.

Plaintiff objects to the masfirate judge’s recommendatidimat Defendants’ Motion to
Dismiss Count IV should not be stricken. D@82 at 5-8. As grounds, Plaintiff reasserts his
argument that Deferahts’ Motion to Dismis€ount IV was a successive Rule 12(b) motion and
is not allowed pursuant to Rule 12(g)£2)Id. at 5. Plaintiff further argues that the magistrate
judge arbitrarily changed the ldgatandard for striking the Main to Dismiss ©unt IV in the
PFRD from the legal standard set forth in the Order to Show Céalisat. 5-6.

As to Plaintiff's former argument, Plaintiféasserts the same argument that he presented
in his response in opposition to the Motion torbiss Count IV and in his objections to Defendant
United States’ response to the Order to Show Calise.Court is not persuaded. Moreover, even
if the Court were to assume that the United €tafis the real party in interest, should have
responded to Count IV in its ol motion to dismiss as Plaiffitargues [Doc. 127 at 2, Doc.
141 at 2-3], Plaintiff ignored and failed address in biobjections thagubject matter jurisdiction
can be raised at any timé&eeFed. R. Civ. P. 12(h)(1) and (3) garty waives any defense listed
in Rule 12(b)(2)-(5) by omitting iirom a motion in the circumstaas described in Rule 12(g)(2),
but “[i]f a court determines any time that it lacks subject-ter jurisdiction, the court must

dismiss the action.y. Here, having found that the Unitedafis was the real party for claims

5 Rule 12(g)(2) states that “[e]xcept as provided in Rule 12(h)(2) or (3), athattgnakes a motion under this rule
must not make another motion under this rule raising angefer objection that was available to the party but omitted
from its earlier motion.” Fed. R. Civ. P. 12(g)(2).

8 The Tenth Circuit has also resolved the question of whether successive Rule 12(b)(6) mdiinsefdo state a
claim can be granted:

Although Rule 12(h)(2) states that a party can raise successive Rule 12(b)(6) assertions in only three
ways,i.e., in a Rule 7(a) pleading, in a Rule 12(c) motion for judgment on the pleadings, or “at
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alleged against Defendant Lyons acting in hiscadficapacity, the magistte judge went on to
find that even if the Court wete construe Count IV of Plaintiff’'s Amended Complaint as claimed
alleged by Plaintiff and not Kendrick LLCthat because Plaiff failed to establish a waiver of
sovereign immunity, the Court laet subject matter jurisdicticior the RICO claims asserted
against Defendant Lyons acting irs lfficial capacity pursuant teed. R. Civ. P. 12(b)(1). Doc.
149 at 16-18. The Court fina® error in the magisti@judge’s analysis.

As to his latter argument, &htiff contends that the magiate judge arbitrarily changed
the legal standard for striking Defendants’ MottorDismiss Count IV irits PFRD from the legal
standard set forth in th@ourt’s Order to Show Cause. Doc. Hi5-6. Plaintiffexplains that the
Court cited case law in its Ondeo Show Cause that allowelde Court to strike in itentirety
Defendants’ Motion to Dismiss Count IV if foundbe improperly filed, buthat in the PFRD the
magistrate judge cited Rule 12(fathallowed the Court to strike onpyrtionsof a filed document.
Id. at 5-6. Plaintiff's argument iisplaced. In the Order tch8w Cause, the magistrate judge

cited Daye v. Community Financial Service Centers, LR&3 F. Supp. 3d 946 (D.N.M. 2017),

trial,” the Tenth Circuit has recognized that ‘tdist courts have struggled with the question of
whether a party may raise a previously available argument in a sucaesdiva to dismiss for
failure to state a claim under Rule 12(b)(6) before first filing a responsive pleaditigei's v. Bd.

of Cty. Comm’rs of Jefferson Cty., Col@71 F.3d 697, 702 (10th Cir. 2014). The Tenth Circuit
resolved this question by simptgnsidering a successive Rule 12(b)(6) motion to dismiss as a Rule
12(c) motion for judgment on the pleadindd. at 704 (finding that defendant could have presented
Rule 12(b)(6) argument in Rule 12(c) motioBjpkers’ Choice of Am., Inc. v. NBC Universal, |nc.
861 F.3d 1081, 1102 (10th Cir. 2017) (reasoning that district court’s consideration of successive
Rule 12(b)(6) “mdion was proper under Rule 12(g)(2)daRule 12(h)(2) becae the court could
have considered the motion as a motion for judgment on the pleading sunder Rule 1&fer

all, courts evaluate a Rule 12(b)(6) motion to désnunder the same standard that governs a Rule
12(c) motion for judgment on the pleadingg&cobsen v. Deseret Book C287 F.3d 936, 941 n. 2
(10th Cir. 2002) (citingAtl. Richfield Co. v. Farm Credit BanR26 F.3d 1138, 1150 (10th Cir.
2000)).

CNSP, Inc. v. City of Santa F2018 WL 813409, at *2 (D.N.M. Feb. 9, 2018).

7 The claims in Count IV were alleged by Kendrick LLC which is not a party in this action. The magistrate judge
recommended granting Defendants’ Motion to Dismiss CBdiitecause Plaintiff cannot represent Kendrick LLC.
SeeDoc. 149 at 14-16.
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which explainedjnter alia, that there are circumstances whbka Court may choose to strike a
pleading. Id. at 988 (discussing the principle that “simigx a pleading or part of a pleading is a
drastic remedy” and is generally disfavored, but thate are exceptions to this principle and that
a court may choose to strike a filing that is atbbwed by or fails to comply with local rules).
Although the Court cited only to sa law and did not set forth RuL2(f) in its Order to Show
Cause, the holdings and discussioDayeas to this issue are premised on Rule 1Zfe Dayge
233 F. Supp. at 987-89. In the PFRD, the magesitadge cited Rule 12(f), and case law, and
more fully set forth the legal stdard related to motions to strikddoc. 149 at 6-7. Thus, the
magistrate judge did notkitrarily change the legal standardfinding that Plantiff had failed to
present any legitimate grounds for strikingf@welants’ Motion to Dismiss Count IV.

For the foregoing reasonthe Court, following itsde novoreview, finds the magistrate
judge correctly found that Defendants’ MotionRemiss Count IV was not a successive motion
pursuant to Rule 12(g)(2), and thia¢ magistrate judge applied twrect legal standard in finding
that Plaintiff failed to preserany legitimate grounds for dtihg Defendants’ Motion to Dismiss
Count IV. The Court accordinglpVERRULES Plaintiff’'s Objections as to this issue and
ADOPTS the Magistrate Judge’s PFRD recommendirag Brefendants’ Motion to Dismiss Court
IV not be stricken.

B. Sovereignimmunity

In his PFRD, the magistrate judge found thetUWmited States was theaigarty in interest
for claims assertedgainst Defendant Lyons augi as an agent dfie United States in his official
capacity. Doc. 149 at 7-9. Plaintiff objectsthis finding and reasserhis argument that the
United States “is simply not theqper defendant; Lyons, as an indival, is the actual defendant,”

and that Lyons was sued soletydeexclusively in his individual cagity. Doc. 152 at 9. Plaintiff



also argues that the giatrate judge ignored Supreme Codecisions that allow government
actors to be sued in their individual capacitd. In particular, Plaintf argues the magistrate
judge failed to address cases he ctithscussing individual capacity suitse., Kentucky v.
Graham 473 U.S. 159 (1985mndHafer v. Melg 502 U.S. 21 (199P).Id. at 4, 9.

In the PFRD, the magistrate judge found thetendant Lyons’ allegkactions as set forth
in Plaintif's Amended Complaint consisted of aaiataken in his official capacity as an |.R.S.
agent,.e, investigation, noticeral issuance of tax liens and leviaed collections related to such
liens and levies. Doc. 149 at 7-8. As such,nfagistrate judge found that the claims as alleged
properly constituted a suit against the United Stdtest 8. Plaintiff has offered no new argument
on this issue and the Court finds no fault with the PFRD.

Additionally, the magistate judge did not, as Plaintiffrgues, suggest that all claims
against federal employees sued in tivividual capacities werautomaticallyclaims against the

United States. Doc. 152 at 4 (emphasis in oailjin To the contrgr, the magistrate judge

8 In Kentucky v. Graham73 U.S. 159 (1985), the Supreme Court granted certiorari to address whether attorney’s
fees could be recovered from a governmental entity when a plaintiff prevails in a § 1983 suit against government
employees in their personal capacities. 473 U.S. at 163. In its discussion, the Supreme Court “unravel[ed] once
against the distinctions between meral- and official-capacity suits.”ld. The Supreme Court explained that
“[plersonal-capacity suitseek to impose personal liability upon a government official for actions he takes under color

of state law.” Id. at 165 (citations omitted). The Supreme Courthferrexplained that to establish personal liability

in a § 1983 action, “it is enough to show that the official, acting under costataf law, caused the deprivation of a
federal right.” Id. at 166 (citations omitted). An official in a perabgapacity action may be able to assert personal
immunity defenses, such as objectivedasonable reliance on existing lald. at 166-67 (citations omitted).

9 In Hafer v. Melg 502 U.S. 21 (1991), the Supreme Court grantetibcari to address the question of whether state
officers may be held personally liable for damages under § 1983 based upon actions taken in their official capacities.
502 U.S. at 24. The Supreme Court discussed an earlier de@isilon, Michigan Dept. of State Policd91 U.S. 58

(1989), in which the principal issue was whetheité&t are “persons” subject to suit under § 1983at 25-26. The
Supreme Court explained that where States are not “persodst § 1983, that state offids sued in their official
capacities are also not “persons” under § 1983 because an official-capacity suit against a state officer “is not a suit
against the official but rather issait against the official’s office.1d. at 26. In contrast, officers sued in their personal
capacity come to court as individuals and can be held accountable for the deprivation of any rightgegrosle
immunities secured by the Constitution and laws when acting under color of statiel law26-27. The Supreme

Court held that “state officials, sued in their individuapacities, are ‘persons’ withthe meaning of § 1983. The
Eleventh Amendment does not bar such suits, nor are state officers absolutely immune from personal liability under
§ 1983 solely by virtue of thiefficial’ nature of their acts.”ld. at 31.
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discussed that sovereign immunity generdtigs nobar a suit for damages against a federal agent
in his individual capacity acting uad color of federal authority. Doc. 149 at 23. However, the
magistrate judge found that given the nature of Plaintiff's alleged claimsunlawful tax
collection, that even iPlaintiff's alleged RICClaims against Defendant Lyons in his individual
capacity could be sustained, thakpayers may not bring indidlual capacity claims against
revenue agents for constitutional violationsdugse 26 U.S.C. § 7433t exclusie remedy for
recovering damages for allegedawful tax collections actiorend Defendant Lyons would enjoy
qualified immunity. Id. at 23-24. The magistrate judge sfieally addressedhat the remedy
recognized irBivens v. Six Unknown Named AgeAd3 U.S. 388, 395-98 (1971), as referred to
by Plaintiff, was inapplicde here for that reason.

For the foregoing reasonthe Court, following itsde novoreview, finds the magistrate
judge correctly found that Dendant United States ike real party in intest for claims asserted
against Defendant Lyons acting as an agent ofuthiéed States in his fifial capacity, that
Plaintiff failed to establish a waiver of sovenmeighmunity, and that the Court lacks subject matter
jurisdiction. The Court accordingliVERRULES Plaintiff's Objections as to this issue and
ADOPTS the Magistrate Judge’s PFRD recommendirag Brefendants’ Motion to Dismiss Court
IV be granted for lack aubject matter jurisdiction.

C. Insufficient Service of Process

In his PFRD, the magistrate judge found tRkintiff’'s serviceon Defendant Lyons was
both untimely and incomplete. Dd49 at 18-23. Plaintiff objects this findingcontending that
Defendants only argued insufficiey of service basedn untimeliness and wer raised a claim
regarding a lack of signature on the returnadmeons. Doc. 152 at 3, 9-10. Plaintiff contends

that the magistrate judgdimnding of insufficient servie on the ground it was incomplete,, no



signature on the returned summons, shddddeemed waived under Rule 12(h)(14l.. at 9.
Plaintiff further contends that since this issue @gpeared for the firsime in the PFRD, Plaintiff
should be allowed to show good cause for improper serlicet 9-10.

Plaintiffs argument is unailing. In Defendants’ Motion to Dismiss Count 1V,
Defendants argued that Plaintiff fadl to comply with Fed. R. Ci¥. 4(1)(3) in serving Defendant
Lyons. Doc. 123 at 5-6. In support, Defendamtscifically argued that &intiff had 90 days to
perfect service, but had failed to do $d. The magistrate judge aggd and found that Plaintiff's
service on Defendant Lyons was untimely. Db49 at 21. Additionally, the magistrate judge
found that Plaintiff's attempteskervice on Defendant Lyons actimghis individual capacity was
incomplete as indicated by the returned sumnidnd. at 21-22. Plaintifirgues that because the
issue of incomplete service was raised for the first time by the Court, it amourgsacponte
dismissal for which he should have been providetice. Doc. 152 at 9-10. Plaintiff, however,
had notice that Defendants weeeking dismissal of Count IV bad on insufficient service (Doc.
123 at 5-6)and Plaintiff responded not by seeking an extensioftime, but by explaining why
he thought good cause existed for the delay (Doc. 127 't Fhe magistrate judge, having
considered Plaintiffgyood cause explanatidfinonetheless found thallawing additional time
for Plaintiff to effect proper service would Ibetile because even if the alleged RICO claims
against Defendant Lyons in his individual capaatuld be sustained, Plaintiffs Amended

Complaint failed to state a claim upon which relief could be granted. Doc. 149 at 22-25. In sum,

10 SeeDoc. 124.

1 Plaintiff also argued that any argumebout lack of service was meritdeand incorrect, and that there was “no
procedural sense” in requiring separate service depending on whether an individual was beiiy lsisriretividual

or official capacity. Doc. 141 at 3.

12SeeDoc. 149 at 22, fn. 16.
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Plaintiff has failed to demonsiie how the magistrate judge’sding that Plaintf's attempted
service of Defendant Lyons in higlividual capacity was both untimedyd incompletalters that
Plaintiff's service was insufficient, that Plairitifad notice that Defendanvere seeking dismissal
based on insufficient service, atitht the magistrate judge prajyeconsidered Plaintiff's good
cause explanation in making Hisding and recommendation.

For the foregoing reasonthe Court, following itsde novoreview, finds the magistrate
judge correctly found that Plaiff failed to properly serve Ofendants Lyons in his individual
capacity and that to allow an extension of timelo so would be futile. The Court accordingly
OVERRULES PIaintiff's Objections as to this issue aADOPTS the Magistrate Judge’'s PFRD
recommending that Defendants’ Motion to DismissI@ IV be granted for insufficient service of
process.

D. Qualified Immunity

In the PFRD, the magistrate judge found #hatn assuming that Plaintiff's RICO claims
against Defendant Lyons acting in his individealpacity could be swshed, that Plaintiff's
Amended Complaint had failed state a claim forelief because 26 U.S.C. 8§ 7433 provides the
exclusive remedy for alleged unlawful collectiontakes, and further bause taxpayers may not
bring actions against revenue agents for atlegenstitutional violations. Doc. 149 at 23-25.
Plaintiff objects and, without more, argues thaisredleging a RICO violation, not a constitutional
violation, and that the magistrgtedge failed to cite authority &t qualified immunity applies to
RICO claims. Doc. 152 at 10.

As an initial matter, the Counbtes that the cases Plaintiff cited to support his individual

capacity claim all involved aliged constitutional violation's. The Court further notes that

13 pPlaintiff citedHafer v. Melg 502 U.S. 21, (1991) (Doc. 127 at Kentucky v. Grahap#73 U.S. 159 (1985)
(Doc. 141 at 4); and referred Bivens v. Six Unknown Named Agedd3 U.S. 388, 395-98 (1971) (Doc. 3-4).
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Plaintiff's only response to Defendants’ asserted defensgialified immunityhas been that the
United States lacked standing to move for désal on Defendant Lyons’ behalf, and that even
assuming that it did have standitigge United States improperly filedsuccessive Rei12 motion.
Doc. 127 at 5.See Thomas v. Kaven65 F.3d 1183, 1194 (10th CR014) (once a qualified
immunity defense is asserted, plaintiff “beardhie@avy two-part burden” to show, first, “the
defendant's actions violated a constitutionastatutory right,” and, send, that the right was
“clearly established at the timaf the conduct at issue.”) (citatis omitted). By limiting his
argument to issues of standingaiRtiff fails to meet his heavigurden. As such, Plaintiff has
failed to allege that Defendant Lyons’ tax assessment and collection actions on behalf of the IRS
violated a clearly established rigiinferred on him by the RICO statdfgnd the Court “will not
supply additional factual allegatiotsround out a plaintiff’s compilat or construct a legal theory
on a plaintiff's behalf.” Whitney v. New Mexi¢d 13 F.3d 1170, 1173-74 (10ghr. 1997). That
said, and even assumiagguendothat Plaintiff's alleged RICO claims against Defendant Lyons

in his individual capacity could be sustained,ecésw demonstrates that in the absence of

4 “A violation of section 1962(c) ‘requires (1) conduct (#)an enterprise (3) throughpattern (4) of racketeering
activity.” Sedima, S.P.R.L. v. Imrex C473 U.S. 479 (1985). RICO defines racketeering activitinges, alia, any

act that is indictable under 18 U.S.C. § 1341 (mail fraud) or 18 U.S.C. § 1343 (wire SeelB.U.S.C. § 1961(1)(B).

Pitts v. Turner & Boisseau Chartere850 F.2d 650, 652 (10th Cir. 1988). Plaintiff’'s Amended Complaint alleges

that Defendant Lyons “schemed” to create an alter egogiiak LLC, and then used the mail and telephone to send
notices of tax liens and levies to collect unpaid taxes from the alter ego. Doc. 104 atardiff PAmended
Complaint further alleges that all of the unpaid taxes collected pursuant to Defendant Lyons’ tax assessment and
collection efforts were sent to the IRBL. Plaintiffs Amended Complaint allegehat Kendrick LLC was damaged.

Id.

The Court notes that Plaintiff's Count IV RICO violatiare premised on his allegation that the IRS/Defendant Lyons
wrongfully designated Kendrick LLC as Plaintiff's “alter ego.” Doc. 104 at 6-9. However, Plaintifffs slaCount

| of his Amended Complaint for administrative review/deatlary judgment of the IRS’s alter ego determination was
dismissed. Doc. 143 at 1Bee also Mama’s Enters., LLC v. United Sta888 F. Supp. 2d 1128, 1133 (N.D. Ala.

2012) (“The IRS may levy the funds of a taxpayer’s “alter ego” because the property owned by a delinquent taxpayer
includes property owned by a third party tiean alter-ego of the taxpayer.”) (citi®@M. Leasing Corp. v. United

States 429 U.S. 338, 350-51 (1978hades Ridge Holding Co., Inc. v. United Sta8&88 F.2d 725, 728 (11th Cir.

1989) (“Property of the nominee or alter ego of a taxpaysertigect to the collection of the taxpayer’s tax liability.”)).
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demonstrating a violation of a clearly-established right, qualified immunity is a viable defense in
cases where RICO violations have been alle@ak Brown v. Nationsbank Car88 F.3d 579,
588 (5th Cir. 1999) (holding that FBI agents wengitled to qualified immunity for RICO claims
against them because the rights asserted werelaarly established at the time of defendants’
alleged acts}¥? Cullinan v. Abramson128 F.3d 301, 312 (6th Cir. 1997nding that city officials
and outside counsel acting at $@vereign’s behest were entitlexqualified immunity against
RICO claims asserted by investment managers for city police pension fund for being ousted);
Gonzalez v. Oterdl72 F. Supp. 3d 477, 508-09 (D.P.R. 200@)ding that federal officials were
entitled to qualified immunityor civilian employees' claimagainst them under RICO based on
allegations that they lied to criminal investigatduring criminal investigation of employees); and
Trugreen Landcare, L.L.C. v. City of Dallasl2 F. Supp. 2d 613, 622 (N.D. Tx. 2007) (finding
that city employee was entitled qualified immurty where plaintiff had failed to produce
evidence of any of the elements requireddanspiracy pursuant to RICO claim).

For the foregoing reasonthe Court, following itsde novoreview, OVERRULES
Plaintiff's Objections as to this issue aADOPTS the Magistrate Judge’s PFRD that, assuming
Plaintiff's alleged RICO claims against Defentld.yons in his individual capacity could be

sustained, Plaintiff has failed to statelaim upon which relief can be granted.

5 The Fifth Circuit inBrown v. Nationsbank Corpl88 F.3d 579, 587 (5th Cir. 1999), although affirming that the
district court did not err in dismissing appellant's RICO claims on the basis ofiegdi@ifmunity, discussed that the
district court had misconstrued its holdingMtNeily v. United State$ F.3d 343, 350 {5Cir. 1993), which held
that a federal agency cannot be suedeun the RICO statute because a federahagis not chargeable, indictable or
punishable for violations of state and federal criminal provisi@rewn, 188 F.3d at 587. Thus, the district court’s
reliance orMcNeilyto find qualified immunity was misplacett. The Fifth Circuit, however, determined defendants
were entitled to qualified immunity from tRICO claims on alternative groundisl. at 587-88.
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E. Conclusion

In the PFRD, the magistrate judge fousdfficient grounds for recommending that
Defendants’ Motion to Diwiss Count IV be grantede., that the claims itCount IV are alleged
by Kendrick LLC which is not a party in this action and, in the alternative, that even if the Court
were to assume the clairmsCount IV were alleged by Plairftibecause the United States is the
real party in interedor claims asserted against Defendaybns, the Courtdcks subject matter
jurisdiction. Doc. 149 at 14-18The magistrate judge fouratiditional alternative grounds for
recommending that Defendants’ MotitmDismiss Count IV be granteik., that even assuming
that the RICO violations as alleged in PlaifgifAmended Complaint codlbe sustained against
Defendant Lyons acting in his individual capacityat Plaintiff had faild to properly serve
Defendant Lyons in his individual capacity, and teetending the time to do so would be futile
because Plaintiffs Amended Cotamt against Defendant Lyons ms individual capacity fails
to state a claim upon which reliedn be granted. Doc. 149 at 18-25.

Having addressed Plaintiff'sbjections, and following itsle novoreview and for the
reasons stated herein,

IT IS HEREBY ORDERED that the CourODVERRULES Plaintiff's Objections [Doc.
152] andADOPTS the Magistrate Judge’s Proposeddings and Recommended Disposition
[Doc. 149].

IT IS FURTHER ORDERED that United States and T. W. Lyons’ Amended Joint
Motion and Brief in Support to Dismiss the@ Cause of Action in the Amended Complaint
[Doc. 123] iSGRANTED

IT IS FURTHER ORDERED that the Court's Order t&how Cause [Doc. 136] is

QUASHED.
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Dated this 23rd day of March, 2020.
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