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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MICHAEL LUNNON,
Plaintiff,
VS. Civ.No. 16-1152 MV/JFR
UNITED STATES OF AMERICA, etal.,

Defendants.

ORDER ON DISCOVERY MOTIONS

THIS MATTER is before the Court on &htiff's Motion to Compel against the United
States (“Motion to Compel”¥jled September 25, 2020. Doc. 190he United States filed a
Response on October 9, 2020. Doc. 199. Plaifilaff a Reply on October 23, 2020. Doc. 209.
Also before the Court is the United Stateition and Brief for Potective Order Quashing
Plaintiff's Notice of Deposition Pursuant k@d. R. Civ. P. 30(b)(6) (“Motion for Protective
Order”), filed September 29, 2020. Doc. 1¥aintiff filed a Reponse on October 13, 2020.
Doc. 203. The United States filed a Reply onidber 27, 2020. Doc. 214. Having reviewed the
parties’ submissions and the relevant law, the Court find$thatitiff’'s Motionto Compel is
not well taken and iIBENIED, and that Defendant’s Motion for Protective Order is well taken
and isGRANTED.

A. Motion to Compel

Plaintiff explains in his Motion to Compeldahthe crux of the diswery dispute with the
United States is grounded in the United Statesinterclaim against Plaintiff which alleges
various tax assessments againairRiff for income and payroll tapenalty claims. Doc. 190 at

1. Plaintiff states he is seekj information and documents relatedhe assessment records that
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form the basis of the allegedtassessments, as well as infation and documents related to
the appointments of the assessment offivgrs prepared the alleged tax assessnietds.
Plaintiff argues that his requastin line with the relevartontrolling statute and regulatiarg.,
26 U.S.C. 8§ 6203 and 26 C.F.R. § 301.6203-1. Plafatither argues that whether or not an
assessment officer was appoinigedelevant to the counterclairafieged against him and that
any supporting records to the tax assessmeneqaialy relevant. Doc. 190 at 4. Plaintiff
contends that the United Stat objection on the grounds thas request is unduly burdensome
and disproportional to the needs of the casedsrgiless and that the Unit&tiates has failed to
demonstrate eithedd. Plaintiff also contendthat none of the casestl/nited States cites to
support its argument that FodB840 Certificates of Assessmeatsd Payments (“Forms 4340")
are presumptively correct relatediscovery issues, and further cemds that even if there is a
presumption that Forms 4340 are corréds a rebuttable presumptioid. at 6-7. Finally,
Plaintiff asserts that the sumaries of tax assessments provided in the Forms 4340 do not
comply with the evidentiary demandsFederal Rule of Evidence 1008I.

In its Response, the United States argues that it has produced the “supporting records”
Plaintiff requested in the form affficial Forms 4340 bearing thefwial seal fromthe IRS, and
that in doing so it has produced all the documentghich Plaintiff isentitled pursuant to the
relevant statute and regulatior., 26 U.S.C. § 6203 and 26 C.F.R. § 301.6203.1. The United

States explains that any reimag “assessment records” signeglassessment officers requested

! Plaintiff attached to his Motion the United States’ Amended Responses to his Request for Production Nos. 1, 2, 3
and 4. Doc. 190-1. However, PlaifisfMotion to Compel is limited to Requefstr Production Nos. 1 and 2. Doc.

190 at 1-7. Plaintiff also attachad example of a Certificate of Assegsits and Payments, known as IRS Form

4340. Doc. 190-2.
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by Plaintiff are “summaryecords,” known as RACReport 006 (f/k/a Form 23C): Id. at 3.
The RACS Report 006 is a batch document ithicts an assessmenfioér's compilation of
assessments for multiple taxpesgeby a particular districtn a particular period.ld. The

United States explains that ihthe RACS Report 006 does supfiie name of the assessment
officer who signed it, it does nptovide specific information ae any individual taxpayer or
information on how any individudahxpayer’s tax was calculatet. at 5-6. As such, the United
States argues that in addititmnot being required by stagubr regulation to produce the
summary records, there is no information cargdiin the summary reats that bears on any
challenge Plaintiff may have regarditigg tax amounts assessed against hdnat 5-7.

Adding to that point, the United Statemtends that for thgears 2010-2018, Plaintiff
filed tax returns and self-reported his liatyilior each year and cannot now challenge the
amount of tax he himself admitted he owéd. at 6. In addition, the United States contends that
for the years 2006-2009, Plaintiff didt file tax returns, so tH&®S assessed him with taxes
pursuant to 26 U.S.C. § 6020 and has providath#ff with Forms 4543etailing how the IRS
calculated the delinquent incortex and penalties were calated for each tax yeatd. The
United States also explains that on Octob&020, Plaintiff deposed the United States on the
topic of “income tax calculations allegedtive United States’ countdaim,” and that any

additional discovery on the assessment receaddd be fruitless and érefore not proportional

2 Revenue Accounting Control System.

3 The United States explained that the Form 23C was phased out after 1984 in favor of a computerized report known
as the RACS Report 006. Doc. 199 at 3.

4 The United States asserts that to the extent Plainiéféking documents beyond the RACS Report 006, there are
no other assessment or supporting documents that requass@ssment officer’s review and/or signature. Doc. 199
at 4.
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to the needs of the caskl. In sum, the United States asserts that any assessment records
Plaintiff needs to understand the amount of tax the United States contends he underpaid has
already been provided to Plaiftifith the applicable formsld. As such, the United States
contends that the burden angense of locating and retrievi@egRACS Report 006 archived at a
National Archive Center during the pandemic oughsiany alleged benefad Plaintiff and will
not serve to somehow invatitke the valid assessmenttagtished by the Forms 43404.

Lastly, the United States arguthat Plaintiff is not entiéld to compel discovery on the
personnel or appointment recomdRS employees as theyveano bearing on the amount of
tax Plaintiff owes the IRS. Doc. 199 at 7-10.eTWnited States contends that the IRS enjoys a
presumption of procedural regutgrin administering its administtiae tasks, and in the absence
of clear evidence to the contrary, courts prestnat it has properly sicharged its official
duties. Id. The United States argues that Plaintiff has failgatésent any evidence that the
assessments are irregdlar that the IRS employees makisigch assessments were not properly
delegated with the dluority to do so.ld.

In his Reply, Plaintiff argues that therfs 4340 the United Statpsoduced constitute
“mere summaries” and are thered@ubject to the underlying redadisclosure requirement of
Evidence Rule 1006. Doc. 209 at 1. Pi#imtiso argues thathe Forms 4340 are not
“standardized,” and may include or omit inforimoatbased on the whim of whoever creates it.
Id. In sum, Plaintiff contendthat he is entitled ttrecords underlying the summary

‘certificates.” Id. at 2.

5 The United States represents that it specifically askaidt® at his deposition if he had any evidence to contest
the assessment in the counterclaims and he described nonel9Ba@t 8, fn. 7. Instead, Plaintiff invoked his Fifth
Amendment right against self-incriminatiofd.
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1. Legal Standard

Pursuant to Federal Rule of Civil Procesl@4, a party may requdbkit any other party
produce designated documents or electronicatisedtinformation (“ESI) in the other party’s
possession, custody, or control thahcern any matter within tilsgope of Rule 26(b). Fed. R.
Civ. P. 34(a). Rule 26(b), in turn, permétparty to “obtain discovery regarding any
nonprivileged matter that is relevant to garty’s claim or deferesand proportional to the
needs of the case.” Fed. R. A.26(b)(1). “Information withirthis scope of discovery need
not be admissible in evidence to be discoverahi@.”Rule 26(b) also instructs that, on motion
or on its own,

must limit the frequency aextent of discovery otherwesallowed if it determines

that (i) the discovery sougig unreasonably cumulative or duplicative, or can be

obtained from some other soutbat is more conveniengss burdensome, or less

expensive; (ii) the party seeking discovegs had ample opportunity to obtain the
information by discovery in the action; @) the proposed discovery is outside the

scope permitted by Rule 26(b)(1).

Fed. R. Civ. P. 26(b)(2)(C)(i)-(ii)). FactorsatiCourt should consider in determining whether
discovery is “proportional to thneeds of the case” include:

the importance of the issues at stakéhm action, the amoum controversy, the

parties’ relative access teelevant information, theparties’ resources, the

importance of the discovery in resalgi the issues, and whether the burden or
expense of the proposed discovengweighs its likely benefit.
Fed. R. Civ. P. 26(b)(1). “The court’s respoiigiy using all the infemation provided by the
parties, is to consider . . . these factoreemching a case-specifietermination of the

appropriate scope of discoyéer Fed. R. Civ. P. 26(b)(1), 2015 Amendment, Advisory

Committee Notes.
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2. Plaintiffs Requess for Production

a. Request No. 1 Any documents appointing any assessment
officers that signed any assessits (all as required under 26FR. § 301.6203-1) alleged in the
counterclaim. Doc. 190-1 at 2.

The United States responded as follows:

The United States objects to this request bee#us irrelevant to the issues before
the court and because the request is ynoutdensome and not proportional to the
needs of the case.

The Certificate of Assesgents and Payments, knoas IRS Form 4340, which the
United States has providedeg e.g.D0J005857-5918 and DOJ004960-5008)
establish that proper assessment were made for all the periods cited in the
counterclaims.

The federal tax assessments shown in thrasescripts are presumptively correct.
United States v. For D’ltalia, Inc536 U.S. 238, 242-43, (2002)ong v. United
States972 F.2d 1174, 1181 (ir. 1992);Guthrie v. Sawye970 F.2d 733, 737
(10" Cir. 1992) (Form 4340s “are presutive proof of a vld assessment.”)
(quotations and citations omitted)allin v. United States62 Fed. Cl. 589, 606
(2004) (the Certificate aAssessments and Payments, “are highly probative, and
are sufficient in the absence of contrary evidence, to establish that the notices and
assessment were properly madeijted States v. Chil@71 F.2d 1015, 1018 (41

Cir. 1989):Gentry v. United State862 F.2d 555, 557 {6Cir. 1992) (“Certificates

of Assessments and Payments are genemjsirded as being sufficient proof, in
the absence of evidence to the contrafythe adequacy and property of notices
and assessments that have been madeel)in ex rel. Estate of Young v. United
States (Youngp2 Fed. CI. 589, 600 (2004) (“It is Westablished that a certified
copy of the taxpayer’'s Form 4340 triggers firesumption of correctness in favor
of the government . . . .”).

Moreover, how assessmenfioérs are appointed or whttey sign pursuant to 26
C.F.R. 8§ 301.6203-1 is irrelevant to treuaterclaims. The Tenth Circuit has held
that assessments are valid even if th8 Had failed to comply with 26 C.F.R.
§ 301.6203-1.Howell v. United States64 F.3d 523, 526 (Y0Cir. 1998) (“We
hold that any failure by the IRS to compiyth its duty to proule the information
set out in section 301.6203-1ddnot render thessessment in thisase invalid.”);
Marvel v. United Stateg19 F.2d 1507, 1514 (£CCir. 1983) (“[A]n assessment
or notice of deficiency is not a prereqtesto the assertion of a tax liability”);
United States v. Chila871 F.2d 1015, 1017 (#1Cir. 1989) (“Section 6303(a)
notice requirement does not apply to aagitn in which the United States files a
civil action, but applies only where thdnited States proceeds to make the
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collection through admistrative means.”)see also United States v. OyNo. 08-
2002-CM, 2009 U.S. Dist. LEXIS 6899&t *5, 104 A.F.T.R.2d (RIA) 2009-5855
(D. Kan. Aug. 7, 2009) (holding that IRS wast required to give taxpayer a notice
of the tax assessments).

For tax years 2006-2009, the United Statessahi@eady produced at ECF 25 relevant
notices:

1. Exhibit B, a true and correct copyad€ertified mailing list which is a record
showing that Notices of Deficienayere mailed for all four years.

2. Exhibit C, a true and correct copy thie Notice of D&ciency regarding
your income tax liabilities for 2006, 2007 and 2008 that was mailed to your
address at 2418 East Highway 66, Gallup, NM 87301.

3. Exhibit D, a true and correct copy thie Notice of Deficiency regarding
your income tax liabilities for 2006, 2007 and 2008 that was mailed to your
address at 305 Canoncito, Gallup, NM 87301.

4. Exhibit E, a true and correct copy thie Notice of D&ciency regarding
your income tax liabilities for 2009 thatas mailed to your address at 2418
East Highway 66, Gallup, NM 87301.

5. Exhibit F, a true and correct copy thie Notice of Deficiency regarding
your income tax liabilitis for 2009 that was mailé¢d your address at 305
Canoncito, Gallup, NM 87301.

6. Exhibit G, a true and correct coplthe Letter 1153/Fon 2751 regarding
the IRS’s proposal to assess civil piiera pursuant t&ection 6672 against
you for the second, third, and fourth qeas of 2010) sent to him at 2418
East Highway 66, Gallup, NM 87301.

7. Exhibit H, a Notice of Intent to Levy and Notice of Your Right to a Hearing
that was mailed to Mr. Lunnon by t¢iéed mail on November 13, 2012, to
his address at 2418 Easighway 66, Gallup, NM 87301.

Along with the Form 4[3]40s provided, tleedocuments complete the record for
those tax years and for the TFRPs in question.

For tax years 2010-2012, you eddsp filing tax returns wh the revenue officer
which then replaced the Section 6028essments, for 2013-2016 you filed returns
with the RO before the IR completed Section 6020 assments, and finally for
2017 and 2018 you filed returns the iteshal way. For 2010-2018, no notice of
deficiency was required fany of those years. Acatingly, you have no basis to
contest the self-assessed tax liabilities for these years.
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In sum, your request for documents st relevant tothe assessments nor
proportional to the needs of the casestipalarly given tle documents already
provided.

Doc. 190-1 at 2-4.

The Court finds Plaintiff's Motion to Compak to Request for Production No. 1 is not
well taken and iI®ENIED. Plaintiff has failed to estébh how information and documents
appointing assessment officers egkevant to the United Stategiunterclaim that Plaintiff owes
unpaid federal tax liabilities. @ contrary to Plaintiff's argunme, the relevant regulation does
not require the disclosu this informatiorf As such, the production of this information and
documents is not proportional tile needs of the case.

In an action to collect unpaid taxes due, glovernment bears thetial burden of proof.
United States v. Stonehil02 F.2d 1288, 1293{XCir. 1983). Here, the United States has
produced Forms 4340 for each of the years at issue in its counterclaim, which creates a
rebuttable presumption that the assesgmmade against Plaintiff are valittl.; see also March
v. l.LR.S, 335 F.3d 1186, 1188 ({@ir. 2003). Additionally, as general rule the United States
is entitled to “the presumptiaof official regularity,” which is that “ ‘in the absence of clear
evidence to the contrary, courts presume thalblic officers] have mperly discharged their
official duties.” ” United States v. Ahrens30 F.2d 781, 785 {BCir.1976) (quotindJnited
States v. Chemical Foundation, In272 U.S. 1, 14-15, 47 S.Ct. 1, 6-7, 71 L.Ed. 131 (1926)).
Further, as long as the procedures used and the evidence relied upon by the government to

determine the assessméad a rational foundation thequiry focuses on thmeritsof the tax

liability and not orthe IRS proceduresRuth v. U.S.823 F.2d 1091, 1094 {7Cir. 1987). In

6 SeeSection A.2.b.infra.

7 As previously noted, the United States contends that for the years 2010-2018, Plaintiff filed tax returns and self-
reported his liability for each year and cannot now challémg@mount of tax he himself admitted he owed. Doc.

8
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the face of these presumptioR$aintiff has the burden of masion by a preponderance of the
evidence that the assessmartsirregular or erroneou®almer v. United States Internal
Revenue Servic@16 F.3d 1309, 1312{Cir. 1997);see also Guthrie v. Sawy&70 F.2d 733,
737 (18" Cir. 1992) (if a taxpayer does not presentlence to the contrarg, district court may
properly rely on the Forms 4340 to conclubat valid assegssents were madegrafman v.
United States384 F.2d 863, 867-68(%Cir. 1967) (finding that auit for collection was barred
by the statute of limitationsecause the assessment cegtiovas not signed by the proper
official, as prescribed by theplicable Treasury Regulation, withthe statutory period after the
filing of the estate tax return).

Here, Plaintiff has not argued or preseraay evidence that the Forms 4340 suffer from
technical irregularities or th#éhe tax assessments are erronewuack a rational foundation.
Instead, Plaintiff contends, withomrtore, that it is relevant, and tha is entitled to information
regarding the appointment thfe assessment officers who sdrthe Forms 4340 or any other
assessment records pursuan?6 U.S.C. 8 6203 and 26 C.F.R. § 301.6203-1. The relevant
regulation, however, does not requiisclosure of this informatioh.And to the extent Plaintiff
is challenging the authority of the IRS agentsssue the tax assessnmerihe Tenth Circuit has
rejected arguments attacking telegation of authority to thelevant IRS agents and officers
carrying out their responsibilitiesSee Lonsdale v. United State49 F.2d 1440, 1448 (4CCir.

1990) (adding to the list of rejected tax prodvesrguments the argument that the Commissioner

190 at 6. In addition, the United States contends that for the years 2006-2009, Bidintfffile tax returns, so

the IRS assessed him with taxes pursuant to 26 U.S@2®&and provided Plaintiff with Form 4549s detailing how
the IRS calculated the delinquent income tack penalties were calculated for each tax yédr. The United States

also explains that on October 7, 2020, Plaintiff deposed the United States on the topic of tincoabeulations

alleged in the United States’ counterclaim.” Plaintiff pessented no evidence that the tax assessments are without
any rational foundation.

8 SeeSection A.2.b.infra.
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of Internal Revenue and employaed#dhe Internal Revenue Sé&& have no power or authority

to administer the Internal Revenue lavs®e also Hughes v. United Stat@s3 F.2d 531, 536

(9™ Cir. 1992) (finding that “[the delegation of authority dovthe chain of command, from the
Secretary, to the Commissioner of Internal Reeemnilocal IRS employees constitutes a valid
delegation by the Secretary to the Commissioner, and a redelegation by the Commissioners to
the delegated officelmnd employees.”).

In sum, Plaintiff has failed to demorettie that the infornteon and/or documents
regarding the appointment ofetlassessment officers who sigiiled assessment records at issue
are relevant or proportional toshilefense of the United Statesuaterclaim or that the relevant
regulation requires that thisfarmation be produced. The Unit&tates’ objections, therefore,
are sustained and Plaintiff's Motion @ompel as to Request No. 1IDENIED.

b. Request No. 2 Plaintiff seeks “[a]ny assessment records signed
by any assessment officer(s),veall as any supporting recorddl @s required under 26 C.F.R.
§ 301.6203-1) for all assessmenisg@dd in the counterclaimdd. at 5.
The United States responded as follows:

The United States objects to this requesthe same grounds as the request above,
and incorporates the objection here.

Moreover, the assessment record, knowkRa@asn 23C, that would be signed by an
assessment officer “does not contailormation on individual taxpayersFulgoni

v. United States23 CI. Ct. 119, 122 (1991) (citing. Saltzman, IRS Practice and
Procedure P 10.02, at 10-4 (1981)jited States v. HessE990 U.S. Dist. LEXIS
684, No. 87 CIV. 1499, 1990 WL 6562, at ¢3.D.N.Y. Jan. 23, 1990), so any
probative value would be minimal.

In sum, your request for documents nst relevant tothe assessments nor
proportional to the needs of the casertipalarly given tle documents already
provided.

Doc. 190-1 at 5.

10



Case 1:16-cv-01152-MV-JFR Document 227 Filed 11/13/20 Page 11 of 18

The Court finds Plaintiff's Motion to Compak to Request for Production No. 2 is not
well taken and i®ENIED .

Section 6203 of the InternRlevenue Code provides thatassessment of tax “shall be
made by recording the liability of the taxpayer in the office of the Secretary in accordance with
rules or regulations prescribed by the Secyeta26 U.S.C. § 6203. Section 6203 also provides
that “a copy of the record of assessment’ste furnished to the taxpayer upon requiskt.
Treasury Regulation § 301.6203-1 amplifies this hylestating that an asssment is made “by
an assessment officer signing ttummary record of assessmeattl that the summary record,
through supporting recordshall provide “identification of the taxpayer, the character of the
liability assessed, the tabsia period, if applicableand the amount of the assessment.” 26 C.F.R.
§ 301.6203-1 (emphasis added). Section 301.6208&Hefuspecifies that “[i]f the taxpayer
requests a copy of the recordtlé record of assessment, halkhe furnished a copy of the
pertinent parts of the assessment which sét fhe name of the taxpayer, the date of
assessment, the character & liability assessed, the taxalgeriod, if applicable, and the
amounts assessed Id.

The IRS must comply with the regulatiogeverning the assessmgmocess and allow
taxpayers to request amoof certain parts of thassessment recorddarch v. I.R.S 335 F.3d
at 1186, 1188 (T0OCir. 2003). However, no particular foron document is need to satisfy the
requirements of I.R.C. 8 6203 and TreasurgiRation 8 301.6203-1. Until its transition to
computerized recordkeepingetiRS generally used Form 23C for the summary record of
assessment, but it now uses a computer-genesatechary record of asssment known as the
RACS Report 006 Goodman v. U.S185 F. App’x 725, 728 (F0Cir. 2006) (unpublished).

Both forms have been recognized as summeagrds of assessment within the meaning of

11
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I.R.C. § 6203 by the Tenth Circuild. (citing March v. IR$335 F.3d 1186, 1188 (Cir.
2003);Roberts v. Comm1329 F.3d 1224, 1228 (1LCir. 2003)).

That being said, the Tenth Circuit and otbiecuit courts have eemed that providing
taxpayers with Form 4340tssfies the requirements 86 U.S.C. § 6203 and C.F.R. §
301.6203-1 because it provides “alltbé information requirednder Treasury Regulation §
301.6203-1,.e., it identifies the taxpayer, informs him of the character of the liability assessed,
the tax periods giving rise to the assesstpand the amount ttie assessmenGoodman 185
F. App’x at 728;see also Taylor v. IRS9 F.3d 411, 419 (0Cir. 1995) (noting that Form 4340
provides “all of the information req@d under Treasury Regulation § 301.6203-K9ff v.
United States3 F.3d 1297, 1298 {9Cir. 1993) (finding that “[i] the taxpayer requests a copy
of the record of assessment, he shall be fhetsa copy of the pertineparts of the assessment
which set forth the name of thexpayer, the date of assessment, the character of the liability
assessed, the taxable period, if applicalrid,the amounts assesseakit that production of
Form 4340 sets forth all the infoation the regulation requiregentry v. United State962
F.2d 555, 558 (BCir. 1992) (finding that the TreasuRegulations specify that the taxpayer is
entitled to a copy of the perént parts of the assessment doeuata and that those pertinent
parts need only provide the fitems listed in the Regulationg)nited States v. Chil871 F.2d
1015, 1017 (1 Cir. 1989) (stating that the requireméy the regulatiothat the government
provide “the pertinent parts ofdlassessment” is satisfied by paig any part of the records of
the government that supplies the ‘fo@ent information” that both glation and statute require).
Indeed, the Tenth Circuit baexplicitly noted that

the courts have generally held thag tRS need not provide a taxpayer with a

copy of the actual Summary Record of Asseent. Instead, the courts have held

that the IRS may submit CertificatesAssessments and Payments on Form
4340. Form 4340 details the assessments made and the relevant date that a

12
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Summary Record of Assessment was execuléhe courts have also held that
these Certificates on Form 4340 are preptive proof of a valid assessment.

March, 335 F.3d at 1188 (internal gation marks omitted). Furér, “production of a Form
4340 creates a presumption that a Summary fdemfoAssessment was validly executed and
certified.” Id. at 1189.

Here, it is undisputed that the Unitectet has produced tRerms 4340 for the tax
years at issue in its counterclaim and, theretoas,complied with the requirements of 26 U.S.C.
§ 6203 and 26 C.F.R. § 301-6203-1. Rti#fi, therefore, has failetb demonstrate that 26 U.S.C.
§ 6203 or 26 C.F.R. § 301-6203-1 require the Wn8&tes provide him with a copy of the
actual summary records referenced therein, olodmgr assessments records for that matter. As
such, the United States’ @gjtions are sustained and PlainsifiMotion to Compel as to Request
No. 2 isDENIED.

3. Federal Rule of Evidence 1006

Plaintiff argues that the Forms 4340 are sw@ames pursuant to Federal Rule of Evidence
1006 therebyequiring the production of supporting recordBlaintiff’'s argument is misplaced.
Rule 1006 by its terms applies when a party isati@mpting to have realidence received, but
instead is attempting to introduce a summary of that evidendewever, official documents,

such as IRS forms, are probative evidence inaddnldemselves and, in¢habsence of contrary

9 Rule 1006 provides, in relevant part:

The contents of voluminous writing, recordings, or photographs which cannot conveniently be
examined in court may be presented in the form dfart, summary, or calculation. The originals,

or duplicates, shall be made available for examination or copying, or both, by other parties at
reasonable time and place.

Fed. R. Evid. 1006. The materials upon which the summary is based need not themselves be admitted into evidence,
but the admission of summaries is conditioned on thenemgent that the evidence upon which they are based, if

not admitted, must be admissibl.S. v. Samaniegd 87 F.3d 1222, 1223 (L@ir. 1999) (citingHarris Mkt.

Research v. Marshall Mktg. & Communications 11928 F.2d 1518, 1525 (£(Cir. 1991)).

13
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evidence, are sufficient to establish thaicest and assessmentsrevproperly madeHughes v.
U.S.,953 F.2d 531, 540 {oCir. 1992) (citations omitted}ee also Freeman v. U,2005 WL
3132185, *2 (S.D. Tex. Nov. 22, 2005) (Federal Rule of Evidence 1006 does not render the
Form 4340 inadmissible). Thus, because thensat340 are not merely a summary record of
proof, but are themselves prdabht assessments were madele 1006 does not render them
inadmissible.Id.

B. Motion for Protective Order

1. ArgumentsPresented

The United States seeks a protective ogieshing Plaintifs Notice of Deposition
served under Fed. R. Civ. P. 30(b)(6) dated September 18, 2020. Doc. 193 at 1. The United
States explains that Plaintiff seeks infotioa on “who any assessmaefficers may have been
that made the assessmentsgatéin the United States’ countaim, their appointment(s) as
assessment officers, and whas@ssment documents they mayehaxamined and/or signed.”
Id. at 2. The United States assdttat Plaintiff has not presedtany evidence that suggests an
irregularity in the way his tasewere assessed, and tphatsuing such a line of inquiry is unduly
burdensome and oppressivéd. at 3. The United Statesgares that it has followed proper
procedures and produced Forms 4340 in compliance with the relevant regulltiaist. The
United States argues that protiac of the Forms 4340 createpr@sumption that a Summary
Record of Assessment, whether on Form 23RACS Report 006, was validly executed and
certified. Id. The United States further argues tthet summary recordsgned by assessment
officers offer no specific information as to indivial taxpayers, and thite identities and/or
appointments of assessment officers is irrelet@Piaintiff's defense of the United States’

counterclaim.ld. at 6-10.
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In his Response, Plaintiff gmes that the United States has failed to demonstrate how
proceeding with the deposition he has noticathiduly burdensome or oppressive and that the
United States’ Motion for ProtecevOrder should be denied foatlreason. Doc. 203 at 1-2.
Plaintiff also argues that the United Stataplicitly argues that th Forms 4340 create an
“irrebuttable” presumption which is disfavored under the Constitutidnat 2-3. Plaintiff
contends that to the extent that is notdhse, that any evidence available for rebutting the
validity of the Forms 4340 is ithe hands of the United Statdsdl. at 3. Plaintiff asserts that the
deposition he wishes to take will either praralisprove the existence of any assessment
officers in this matter and other contentiobsat the assessments made in the countercliaim.
Plaintiff goes on to assert thiff no assessment officer(s) in fact actually existed for the
assessments alleged in the couwléém, the contention in theértificates’ about assessments
being made would be rebutted. Also, if neessment officer actuglsigned any summary
assessment records relating to thisecano valid assessments would exis$tl”

In its Reply, the United States argues ®iaintiff has yet to explain how knowing the
names of the assessment adfis who signed the RCAS Reo@06 or how they came to be
hired has any probative valueRtaintiff’'s defense of the UniteStates’ counterclaim. Doc. 214
at 1. The United Statdésrther argues that

[w]hile it is true that 26C.F.R. 8 301.6203-1 requiresathan “assessment shall be

made by an assessmeffiaer signing the summary rembof assessment,” it does

not specify that a given assessmentceffimust be the one to sign the summary

record of assessmente., sign the RACS006 ReportThe Form 4340s already

establish that an assessment officgned a summary recof assessment. A

deposition to ascertain the identity of #esessment officerswasteful. Similarly,

insofar as the subject of the depasitiis to ascertain what documents the

assessment officers signedat is equally wasteful. The assessment officers are

only required to sign a record of assessiméonducting a deposition to be told

that an assessment officer signed a summeargrd of assessment, which the Form
4340s already establish, is wasteful.
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Doc. 214 at 2.

2. Legal Standard

The Court may issue a protective order ‘flood cause ... to protect a party or person
from annoyance, embarrassm, oppression, or undibeirden or expenseld. A protective
order may forbid or limit particular discoveny; otherwise control theerms on which it may be
had. Id. Moreover, “[i]f a motion for a protective a@er is wholly or partly denied, the court
may, on just terms, order that any party or pengrovide or permit discovery.” Fed. R. Civ. P.
26(c)(2). The party seeking a protective order bears the burdeowiing good cause for the
order to issuePearson v. Miller211 F.3d 57, 72 (3d Cir.2000j re Cooper Tire & Rubber
Co.,568 F.3d at 1190. The decision whether to gaambtion for protectiverder is within the
trial court's discretionin re Cooper Tire & Rubber Cad568 F.3d at 1199elson v. Hardacre;
312 F.R.D. 609, 613, 2016 WL 141633, at *2 (D. Kan. Jan. 12, 26&éyorales v. E.D.
Etnyre & Co.,229 F.R.D. 661, 662 (D.N.M. 2005) (“Fededadtrict courts hae broad discretion
over discovery.”) (citing cases).

3. Analysis

The Court finds that the United States naet its burden of showing good cause for a
protective order to issue and that proceediitf the deposition is unduly burdensome. As
previously discussed, it is undispdtthat the United Statesshproduced Forms 4340 for each of
the years at issue in its countercldfftmyhich creates a rebuttable presumption that the
assessments made agaiPkintiff are valid. March, 335 F.3d at 1188. Further, “production of

a Form 4340 creates a presumption that a SumReecgrd of Assessment was validly executed

10 The United States has also produdetdr alia, Forms 4549 and notices of deficiency. Doc. 109-1 at 3-4; Doc.
199 at 6. In addition, Plaintiff has deposed the United States on the topic of “income utatioak alleged in the
United States’ counterclaim.” Doc. 199 at 6.
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and certified.”1d. at1189. And the Tenth Circuit has spézafly held that the IRS does not
have to additionally produce the assessment document containing the assessment officer’s
signature showing that he maitie assessment under oalth.; citing Goodmanl185 F. App’x

at 729. Additionally, absent clear evidence ® ¢bntrary, the courts presume that public
officers have properly dischaxd their official duties Ahrens,530 F.2d at 785. Lastly, as long
as the procedures used and the evideniszrgpon by the government to determine the
assessment had a rational foummtathe inquiry focuses on tmeeritsof the tax liability and not
on the IRS procedurefuth,823 F.2d at 1094.

Here, Plaintiff has not argued or preseraay evidence that the Forms 4340 the United
States has already produced suffer from techimegjularities or thathe tax assessments are
erroneous or lack a rational foundatfdnTo the contrary, Plainfirgues, without more, that
the deposition he seeks is necessary to provespralie the existence of assessment officers and
to prove or disprove the “contions about assessments madthacounterclaim.” This is
insufficient and amounts t& fishing expeditionSee generally United States v. Uptd895 WL
264247, *2 (D. Conn. Jan. 26, 1995) (taxpayers ergyagishing expedition in seeking to
depose IRS employees who processed theiwhere valid tax assessments, along with
interrogatory responses and supporting deenisy had already been provided).

For the foregoing reasons, the Court fibe$endant’s Motion for Protective Order is
well taken and iSRANTED.

C. Conclusion

IT IS THEREFORE ORDERED that Plaintiff's Motion toCompel (Doc. 190) is not

well taken and i®ENIED.

11 Seefns. 5, 7,supra.
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IT IS FURTHER ORDERED that Defendant’s Motion foProtective Order (Doc. 193)

Dol € (Lrdsen

is well taken and iISRANTED.

J((.}?N F. ROBBENHAAR
Unifed States Magistrate Judge
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