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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

RAYVELL VANN,
Plaintiff,
VS. NoCV 16-01203MV/LF
UNITED STATES OF AMERICA,
TODD B. HOTCHKISS, DAVID L.
PLOTSKY, AND MARGARET A.
KATZE,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Coursua sponteunder § 1915(e)(2)(Bbn the Civil
Rights Complaint Pursuant to 4RS.C. § 1983 (“Complaint”) file by Plaintiff Rayvell Vann on
October 31, 2016. (Doc. 1). The Court will dismiss @omplaint for failure to state a claim on
which relief can be granted.

Plaintiff Vann is proceeding pro se aimdforma pauperis(Doc. 4). The Court has the
discretion to dismiss an forma paupericomplaint for failure testate a claim upon which relief
may be granted under either Fed. R. Civ. PbJ{8f or 28 U.S.C. § 11%(e)(2)(B). Under Fed.
R. Civ. P. 12(b)(6) the Court must accept all vwddld factual allegationgut not conclusory,
unsupported allegations, and may not cogisidatters outside the pleadindgell Atlantic Corp.

v. Twombly 550 U.S. 544, 555 (2007punn v. White880 F.2d 1188, 1190 ({CCir. 1989).The
court may dismiss a complaint under rule 12(b)(6) for failure to state a claim if “it is ‘patently
obvious’ that the plaintiff could ngprevail on the facts allegedHall v. Bellmon,935 F.2d
1106, 1109 (10th Cir. 1991) (quotiMrKinney v. Oklahoma Dep’t of Human Servi@25; F.2d

363, 365 (10th Cir. 1991)). A plaifitmust allege “enough facts toas¢ a claim to relief that is

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2016cv01203/353676/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2016cv01203/353676/7/
https://dockets.justia.com/

plausible on its face.”Twombly,550 U.S. at 570. A claim shaube dismissed where it is
legally or factually insufficient tgtate a plausible claim for relietwombly 550 U.S. at 570.

Under 8§ 1915(e)(2)(B) the Coumiay dismiss the complaint at any time if the Court
determines the action fails to state a claim fdoefer is frivolous or malicious. 28 U.S.C. §
915(e)(2)(B)(2). The authority granted by 8§ 1915nués the court the unusual power to pierce
the veil of the complaint's factual allegationsl aismiss those claims whose factual contentions
are clearly baseleshleitzke v. Williams490 U.S. 319, 327 (1989)See also Hall v. Bellmon,
935 F.2d at 1109. The authority to “pierce the wéithe complaint's faotl allegations” means
that a court is not bound, as it usually isewhmaking a determination based solely on the
pleadings, to accept without question the truth of the plaintiff's allegabemson v. Hernandez,
504 U.S. 25, 32-33 (1992). The Court is not respiito accept the truth of the plaintiff's
allegations but, instead, may geyond the pleadings and considel other materials filed by
the parties, as well as court procegd subject to judicial notic®enton,504 U.S. at 32-33.

In reviewing a pro se complaint, the Colilverally construes th&actual allegationsSee
Northington v. Jacksqrd73 F.2d 1518, 1520-21 (10th Cir. 1992owever, a pro se plaintiff's
pleadings are judged by the samgalestandards that apply to #tigants and a g se plaintiff
must abide by the apphble rules of courOgden v. San Juan CounB82 F.3d 452, 455 (10th
Cir. 1994). The Court is not obligated to craft lethp@ories for the plaintiff or to supply factual
allegations to support the plaintiff's claims. Noay the Court assume the role of advocate for
the pro se litigantHall v. Bellmon 935 F.2d at 1110.

In deciding whether to dismiss the complaintpimole or in part, the Court is to consider
whether to allow plaintiff an opptumity to amend the complaintPro se plaintiffs should be

given a reasonable opporttynio remedy defects in their pleadingReynoldson v. Shillinger,



907 F.2d 124, 126 (10th Cir. 1990). The oppottuio amend should be granted unless
amendment would be futileHall v. Bellmon,935 F.2d at 1109. An amendment is futile if the
amended claims would also be subject tangdiate dismissal under the rule 12(b)(6) or 8
1915(e)(2)(B) standardBradley v. Val-Mejias379 F.3d 892, 901 (10th Cir. 2004).

Plaintiff Vann asserts claimsnder § 1983 arising out of hisirinal conviction in case
No. CR 12-00966 PJK. Vann has also filed a Motiender 28 U.S.C. § 2255 to Vacate, Set
Aside, or Correct Sentence by a Person in Federal Cus88BCR 12-00966 PJK Doc. 277 and
No. CV 16-01204 PJK/LAM Doc. 2. Vann was convictddpossession with intent to distribute
100 grams and more of a mixture and substaant&aming a detectable amount of Phencyclidine
(PCP) and possession withtent to distribute Codeineggnd was sentenced to 180 months
imprisonment. (CR 12-00966 PJK Doc. 227).hi;m Complaint, Vann alleges Sixth Amendment
and due process violations from ineffective assistance of counsel in his criminal case. (Doc.
3). Vann claims his counsel, Defendants Hots&kiPlotsky, and Katze, failed to challenge
certain evidence, did not call him to testify bis own behalf, and failed to raise an issue on
appeal undeAlleyne v. United State§70 U.S. |, 133 S.Ct. 2151 (20138Poc. 1 at 3). Vann
seeks to have his “conviction set aside, vacatechmwected and any other i’ Doc. 1 at 6).

Section 1983 provides a federal civil remedytfar deprivation of any rights, privileges,
or immunities secured by the Constitution by aeyson acting under color sfate law. Section
1983 only authorizes suits against persansng under color of state lawSee McCarty v.
Gilchrist, 646 F.3d 1281, 1285 (10th Cir. 201The state action doctrine requires that the
deprivation must be caused by #wercise of some right or priedje created by the State or by a
rule of conduct imposed by the state or by es@e for whom the Statis responsible and the

party charged with the deprivationust be a person who may fairly baid to be a state actor.

1 at



Stone v. Elohim, Inc336 Fed.App’x 841, 842 (10th Cir. 2009) (quotinggar v. Edmondson

Oil Co., Inc.,457 U.S. 922, 937 (1982)). The United States is not a State entity. As such, it
never acts under color of state law. Vann's craholefense attorneys similarly were not acting
under color of state law in defding him against federal crimahcharges in federal couslired

v. McCaughey257 F. App'x 91, 92-93 (10th Cir. 2007The Complaint fails to state any claim

for relief against the United States or DefamdaHotchkiss, Plotsky, or Katze under 42 U.S.C. §
1983. McCarty v. Gilchrist 646 F.3d at 1285.

The Court could construe Vann's @plaint to allege claims undeBivens v. Six
Unknown Named Agents of the Fed. Bureau of Narcotiz3,U.S. 388 (1971). However, the
Complaint also fails to stateny claim for relief pursuant t&ivens Bivenscreates a cause of
action against federal officials similar to the caasaction 8 1983 creates against state officials.
However, Bivens only applies to individual federal officials, arglvens claims against the
United States and its agenciee darred by sovereign immunityDIC v. Meyer,510 U.S. 471,
484-85 (1994);Greenlee v. U.S. Btal Service,247 F.App’x 953, 955 (10th Cir. 2007).
Therefore, anpivensclaim for damages against the United States fails.

Nor does the Complaint stateBavensclaim against Vann’s defense counsel. To raise a
Bivensclaim, Vann must show thatotchkiss, Plotsky, and Kataeere federal officers acting
under color of federal lawBivens,403 U.S. at 389, 91 S.C1999. However, an attorney
appointed by a federal court is r@tfederal officer for purposes ofBivenstype action. An
attorney appointed by the court does not act under ob state or federal law when performing
the traditional functions of counsel to a crialidefendant. As a relsupublic defenders and
other attorneys appointed to represent defendariesleral proceedings are not federal officials

for purposes ofBivens. Allred v. McCaughey57 F.App’x at 92-93. Because Hotchkiss,



Plotsky, and Katze are not fededdficers, Vann cannot stateBivensclaim for relief against
them.

Moreover, even if the Defendants were actinger color of eithestate or federal law,
Vann’s claims would still be barred unddeck v. Humphry512 U.S. 477, 487 (1994). Hheck
the Supreme Court addressed the question efivehprisoner may bring a 8 1983 claim relating
to his conviction or sentence. The Court helt thhen a state prisoner seeks damages in a 8
1983 suit, the district court must consider vieeta judgment in favor of the plaintiff would
necessarily imply the invalidity of his convictian sentence; if it would, the complaint must be
dismissedHeck,512 U.S. at 487. Similarly, although in some circumstances a prospective
injunction may be available und@rl983, to the extent a request declaratory or injunctive
relief would necessarily inVidate the prisoner’s convictioor sentence, declaratory and
injunctive relief are also barred by tHeckdoctrine Wilkinson v. Dotsorg44 U.S. 74, 80-81
(2005). See also Edwards v. Balis@20 U.S. 641 (1997).

Vann’'s claims are more properly characterizedagnsclaims than as § 1983 claims.
However, anyBivenscause of action Vann asserts would still be barred uhdek The
rationale ofHeckapplies equally to claims against federal official8imensactions and against
state officials under 42 U.S.C. 8§ 19&%e v. District of Columbiag97 F.2d 1115, 1123 (D.C.
Cir. 1983). Heck rests on the need for finality of criminal convictions and on the analogy
between actions under § 1983 and the common lamaditious prosecution, which barred the
suit unless the criminal prosecutiemded in the plaintiff's favorHeck,512 U.S. at 484-87.
There is no basis for distinguisly the statutory cause of amti against state officers under §
1983 and the judieilly-devisedBivenscause of action againgtderal officials. See Crow v.

Penry,102 F.3d 1086, 1087 (10th QiB96) (per curiam)Abella v. Rubino63 F.3d 1063, 1065



(11th Cir.1995) (per curiam)Tavarez v. Reno54 F.3d 109 (2d Cir.1995) (per curiam);
Stephenson v. Ren2g8 F.3d 26 (5th Cir.1994) (per curiam).

TheHeckdoctrine also applies withouespect to whether the relief sought is in the form
of damages or equitable dedtory or injunctive reliefWilkinson v. Dotsor44 U.S. 74, 81-82
(2005). If success in the action would necessarily demonstrate the invalidity of the sentence or
conviction, the claim is barred byeck.See Harris v. Fulwoodh11l Fed.App'x 1, 2 (D.C. Cir.
2015). Vann's Request for Relief specifically asks @ourt to set aside, vacate, or correct his
criminal conviction. (Doc. 1 at 6). Vann's requés relief clearly necessitates the invalidation
of his sentence. Because a favorablengulon Vann’'s claims wodl require treating his
conviction and sentence in No. CR 12-00966 RdKinvalid, the civil rights claims in the
Complaint must be dismissed under theck doctrine See, Beck v. City of Muskogee Police
Dept., 195 F.3d 553, 556-57 (1@Cir.1999). The claims againste Defendants are barred by
Heckand, therefore, fail to state a claim upon whielief can be granteunder 8 191%()(2)(B).

The Court will dismiss Vann’s Complaint \witut leave to amend. Regardless of
whether Vann is asserting hisarhs under § 1983 or througiBasensaction, he is still seeking
to invalidate his criminal semhce (Doc. 1 at 4-6). Thereforany cause of action would be
barred byHeck and granting Vann leave to amend is futh&ll v. Bellmon,935 F.2d 1106,
1109-10 (10th Cir. 1991).

The Court will also dismiss Vann's Compia under Fed. R. Civ. P. 41(b). On
November 2, 2016, the Court granted Vann leave to prandednapauperis and ordered Vann
to make an initial partial payment of $42.25 under 28 U.S.C. 8 1915 or show cause why the
initial partial payment should bexcused within thirty days. (Doc. 4). Vann did not make the

initial partial payment but, instead, filed a eed Application to Proceeth District Court



Without Prepaying Fees or Costs. (Doc. The Court construes Vann's second Application as
a response to the Court’s November 2, 2016 Caddrdetermines that Vann has failed to show
good cause why the initial partighyment should be excused.

His second Application includean eight-month statement of deposits to his inmate
account. (Doc. 6 at 6). The deposits total $1,752.35, for an eight-month average of $219.04.
Twenty percent of $219.04 is $43.81, which is amam greater than the initial partial payment
of $42.25 ordered by the Court.  Vann has fhite make the initial partial payment of $42.25
or to show cause why the payment shouleekeused. The Court may dismiss an action under
Fed. R. Civ. P. 41(b) for failure gorosecute, to comply with the rules of civil procedure, or to
comply with court orders.See Olsen v. Mape833 F.3d 1199, 1204, n. 3 (10th Cir. 2003).
Therefore, the Court will also dismiss this cipiloceeding pursuant to rule 41(b) for failure to
comply with the Court’'s November 2, 2016 Order.

IT ISTHEREFORE ORDERED that the Civil Rights Complaint Pursuant to 42 U.S.C.
§ 1983 (“Complaint”) filed by Plaintiff Ravell Vann on October 31, 2016. (Doc. 1) is
DISMISSED for failure to state a claim under § 1915(&)) and for failure to comply with a
Court Order under Fed. R. Civ. #1(b). The dismissal wwithout prejudice tovann’s pending
Motion Under 28 U.S.C. § 2255 to Vacate, Set AsmieCorrect Sentence by a Person in Federal

Custody in CR 12-00966 PJK and CV 16-01204 PJK/LAM.




