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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
UNITED STATES OF AMERICA,
PlaintifffRespondent, No. 1:16+01204PJIK-KRS
No. 1:12r-00966PJIK
V.

RAYVELL VANN,

Defendant/Movant.

PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

Rayvell Vann, an inmate presently incarcerated at Leavenworth, seeks oéViesw
sentence pursuatd 28 U.S.C. § 2255. In hgo se motion, Vann asserts his attorneys rendered
constitutionally ineffectivassistance because yh@) failed to call certain witnesses at trneho
would have “cast doubt” on his possession of drugs; (2) did not challenge the validity of
incriminating statements he made post arrest; and (3) prevented him fronnigstifizis own
behalf at trial Acting under aorder of reference fra United States Circuit Judge Paul J. Kelly,
Jr. to conduct proceeding®e 28 U.S.C. 8§ 636, the Court has considetied parties’
submissionstogether with the recor@ndRECOMMENDS Vann’s motion bédDENIED and
this matter beDISMISSED WITH PREJUDICE .

. BACKGROUND
A. Facts
In early April 2012, Vann flew from Omaha, Nebraska, where he lived, to Los Angele

California to negotiate the purchase of marijuana and PCP. [Doc. 2663p4].0 After

! The docket numbers (“Doc."djted herein refer to the criminal docket unless denominated as “CV Doc# In th
District of New Mexico, pleadingand other papers submittedSection 2255 cases commenced before January 1,
2017, are filed in the underlying criminal case and a separately opened cigil cnattted upon the filing of the
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staying in Los Angeles fabout five days, Vann bougatonewayticket to Kansas City,
Missouriaboard Amtrak’sSouthwest Chief abotvo hours before its scheduldépartire time
[1d., pp. 103; 153-54]This short windowand the fact Vann paid cadtoth ofwhich suggesto
law enforcement agengspossible drug transport, caught the attention of a confidentiamafar
within the Drug Enforcement Agencyd[, pp. 103-104]. The informant alerte@EA Special
Agent Kevin Small, an Albuquerqueased interdictiospecialistthatVann, among other
suspectswould be aboard the Southwest Chief on April 9, 201@. pgp. 102-103].

Because trains in the United States do not screen luggage, trains are pritaddarge
smugglers to use in transportation, and interdiction agsifite “consensual encountéras a
tool for combatting the West-East movement of drugs across the natigop.[95-96. A
“consensual encounter” in the drug-interdiction world is a voluntary or consensuatsaiiore
with a suspect to gather information as to whether the person is transporting safhtipp.
95-96]. As the name implies, the suspect is under no obligation to answer questions, and
participatesn the conversation with the agent voluntarilyd.]|.

Knowing the train would make a scheduled stop in Albuguerque between 10:30 and
11:00 a.m., Agent Small prepared to batel trainand conduch consensuancountekvith
Vann. [d., pp. 114-121].Agent Small wasccompaniedtby two partners from local law
enforcement agencies, Task Force Officers Danny Joseph and Jeanneiftd.Tppe.115].

After boarding the Southwest Chief, Agent Small found Vann in car 412 sitting in a window
seat[ld.,, p. 118]. Vann agreed to talk Agent Small and allowed Agent Small to search
Vann’sluggage, a laptop case andadl duffle bag. [d., pp. 128-29]. Inside the duffle bag was

a large pink gift box that spanned the entire length of the bag, along with what appeared to be

motion challenging the sentendée two electronic dockets, while similar, are not identical. For that reton,
Court uniformly cites to the criminal docket except when a submissionly availableamong the civil filings.
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clothing for a small baby or child’s dollld. pp. 128-30].Onthe exterior of the box was a
crude, handwritten inscription to “AuBerthafrom the Washington Family.” [Doc. 238-2].
Agent Small immediately suspected the box contained controlled substances andeaskix
accompany him to the lower level of the train ¢Boc. 266,pp. 129-30].

Once there, Vann initially denied that there weasecoticsn the box. [Doc. 281-1, p.

15]. However, when Agent Small pressed Vann on the details of Bertha Carter, the box’s
addresse Vannimmediatelyasked to make a deaith the agent.Id., p. 16]. Vann confessed

that the gift box contained “a bottle and a half’ of codeine cough syrup and “soy@dain|

pills.” [Id. p. 17]. Nonetheless, Vann refused Agent Small’s request to open and seatth the
box. [Id., p. 20]. Agent Small informed Vann that he would be cuffed, escorted off the train, and
taken to the DEA office where Agent Small would @epa search warrantd., p. 21].

Agent Small obtained a warrant. Upon cutting into the gift box, Agent Smalt sther,
which he knew to be indicative of PCP. [Doc. 266, pp. 133-B&jmately, AgentSmall
extracted two botéls of cough syrup containing codeine, two juice jars containing over 100
grams of PCP, and 25 OxyConpills. [Id., pp. 138; 147]. Because PCP idangerous, Agent
Small ettisted the help of Agent Jeff Mauldin, who is specially trained in handling hazardous
drugs, to take samples of tREP for analysis at the DEA lab in Dallas, Texks, pp. 142;

144]. A private company later disposed of the remainder of the PCP not used for samples
because of the substancetatility.

After Agent Small retrieved the items from the box,drel Officer Tate interviewed
Vann. [d., p. 152-53]. Agent Smalfirst informed Vann he was under arrest for the PCP and
codeine cough syrupld.]. Vann waived hidMiranda rightsand adnitted he had gone to Los

Angeles to purchasegallon ofPCP andwenty pounds of marijuana, which he did and which
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he said he shipped to Omaha via UR&, p. 153-54].Vannclaimed to be unaware that PCP

was in the gift box.Ifd., p. 153]. Vann further explained he planned to sell the drugs: he bought
the full bottle of the cough syrup for $120, the less full bottle for $80, and planned to sell the full
bottle for $250. Id., pp. 153-55].Vann expected to receive $1@ per pound for the marijuana

on the streeand said an eigkdunce bottle of PCP would fetch $1200d.]. Because the

marijuana had been fronted to hivann clarified,he had to pay $600 per pound, subssdigt

more than the $400 cash price had negotiated in February of 2012 in Los ArddleAg|for

the OxyContin Vann relatedhe purchased the pills for $10 each and would sell them in Omaha
for $50apiece [1d.].

B. Procedural Posture

OnOctober 10, 2012, a grand jury returned a two-count second superseding indictment
charging Vann with possession with intent to distribute 100 grams and more of a cdntrolle
substance containing phencyclidine (PCP) contrary to 21 U.S.C. § 841(a)(1) andjxHd
18 U.S.C. 8§ 2 (Count 1); and possession with the intent to distribute a controlled substance
containing codeine, contrary to 21 U.S.C. § 841(a)(1) and (b)(1)(E)(3) and 18 U.S.C. § 2 (Count
2). [Doc. 64]. Vann pleaded not guilty [Doc. 72].

After a two-day jury tial on March 12 and 13, 2013, a jury convicted Vann on both
counts. [Docs. 179; 182; 183Judge Kelly sentenced Vann, who represented himself at the
Octoberl and 18, 20183entencing hearirsgvith his trial attorneyas standby counseb 180
monthsincarceration followed by a term of eight years supervised retea€eunt land twelve
monthsincarceration along with year of supervised release Count Il, to run concurrently.

[Doc. 227].
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Vann appealed his conviction and sentence on November 1, 2013. [Doc. 231]. The Tenth
Circuit affirmed in a published opiniorSee United Satesv. Vann, 776 F.3d 746 (10th Cir.
2015). TheCourtof Appeals rejected Vann’s claim that he was denied a fair trial when,
notwithstandingBatson v. Kentucky, 476 U.S. 79 (1986), the District Court allowed the
Government to use a preemptory strike to excuse the only AfAinaTican in the venire panel.
SeeVann, 776 F.3dat 757. The court also determined that the Agent Small’'s experience in
interdiction qualified him to testify reliably as an expeseeid. at 758. Further,under a plain
error reviewthe Court of Appeals found that the prosecution’s statements during clesneg
sufficiently grounded in the record such that discrepancyetween the evidencactually
adducedand argument did not amount to miscondwgse id. at 762.Finally, theCourtof
Appealsconcluded that Vann validly waived his right to counsel during sentenSesgd. at
763.

The Tenth Circuit issued itrandateon April 2, 2015. [Doc. 274]. Vann'’s conviction
and sentence became final on Noventhe&2015, when the Supreme Court denied Vann'’s
petition forcertiorari [See Docs. 274-75]. Vantimely filed the instant motionn October 31,
2016collaterally attackingnis 180-montlsent@&ce pursuant to section 2255. [Doc. 27The
Government responded on April 19, 201Doc. 281]. Vann did not submit a reply.

II. STANDARD OF REVIEW

Section 2255 authorizes a federal prisoner to move the court that sentenced him to
“vacate, set aside or correct the sentence” on the grounds that “the serdgemegosed in
violation of the Constitution or laws of the United States, or that the court was without
jurisdiction to impose such sentence, or that the sentence was in excess ofitheénma

authorized by law, or is otherwise subject to collateral att&&k1).S.C. § 225&). In
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reviewing a motion under Section 2255, the Court presumes that the proceedings leading to
defendants conviction were correciee Klein v. United Sates, 880 F.2d 250, 253 (10th Cir.
1989). To prevail, defendant must show a defect in the proceedings that resultechinplete
miscarriage of justice.Davisv. United Sates, 417 U.S. 333, 346 (1974).
. ANALYSIS

Vann articulates three separate reasamg the Court should set aside his sentence on the
basis ofineffective assistanaef counselcounsel(1) failed to callDr. Eugenia Brazwell, Mike
Lepic, and Richard Baca astmesses; (2) did not vigorously cross examine Agent Small on
Vann'’s unrecorded postrest interiew during which Vanrmdmitted tosending PCP and
marijuana to Omaha via UP&nd(3) preventedvannfrom testifying at trial. To prevail, Vann
must satisfy the twin burden of establishthgt (1) ‘counsel made errors so serious that counsel
wasnot functioning as the ‘counsejuaranteed theaeflendant by the Sixth Amendment” and (2)
“the deficient pedrmance prejudiced the defens&rickland v. Washington, 466 U.S. 668, 687
(1984). “Prejudice” in this context requires Vann to “show thete is a reasonablegmability
that, but for counsel’s unprofessional errors, the result of the proceeding would have bee
different.” Id. at 694. The Court must presume tialegic or tactical decisions omet part of
counsel are . . . correct, unless they were completely unreasonable, not mere)yswibag
they bear no relationshtp a possible defense strategylbore v. Marr, 254 F.3d 1235, 1239
(10th Cir. 2001) (quotation andtation omitted).

A. Failure to Call Withesses

According to VannDr. Brazwell,the director of toxicology at TriCore Laboratories in
Albuquerque, would have cast doubt on whether the substance $malitrecovered &m the

gift box was, in fact, PCP. Lepi¥ann claimswitnessed a conversation between Vann and Dr.
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Brazwellthat Vann believes should have been placed into evidence through the testimony of
Lepic. Finally, Baca, a private investigator Vann’s attorneys hiredhéeline DEA previously
haddisciplinedAgent Small Vann say8acawould have told the jury of Agent Smiall
workplace malfeasan@nd about the proper handling and disposal of PCP. It is undisputed that
these individuals did not testify.

“[ T]he decision of which witnesses to call is quintessentially a matter of stfatethg
trial attorney.” Boylev. McKune, 544 F.3d 1132, 1139 (10th Cir. 2008). Matters of strategy and
tactics are significant ineffective assistance claims becausenselisdecisiongn those areas
“are presumed correct, unless they were completely unreasonable, notwrerglyso that they
bear no relationship to a possible defense stratdfgoie, 254 F.3d at 1239After all,
“[u]nlike a later reviewing court, thattorney observed the relevant proceedings [and] knew of
materials outside the recorddarrington v. Richter, 562 U.S. 86, 105 (2011)In terms ofa
witness the inmate claims would have cast doubt, as the Tenth Circuit has explairsed, jus
easily“as one can speculate about favorable testimony, one can also speculate abowthiafavor
testimony’ Boyle, 544 F.3d at 113@iting United Statesv. Shyder 787 F.2d 1429, 1432 (10th
Cir. 1986)). Thus, the Court may rmoesume a witness’s testimowpuld have been
beneficial the plaintiff must establistvhat the witness would actually sa$ee Show v.
Srmons, 474 F.3d 693, 730 (10th Cir. 2007).

1. MikeLepic and Richard Baca

Vann’s claims as to Lepic and Baaae easily resolvedVann does not identifyhat
Lepic would actually have actually testifiemlat trial. TheCourt therefore is unable to
meaningfully address either prong@fickland. Even had Vanorossed this initial threshagld

the Court cannot say trial counsel’s decidighoutside the “wide latitudethe law affords them
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See Moore, 153 F.3d at 1121. Vann’s proposed testimony ft@pic abouta conversatiorWann
says hehad withDr. Brazwell—the substance of which is unknown arehncontends Lepic
witnessed-would have been inadmissithlearsay See Fed. R. Evid. 801(c). The Court
certainly cannot fault a lawyer for adhering to the evidentiary hyast attempting to offer
inadmissible hearsay evidence

Although Vann makes an offef prooffor Baca,it is undear how Baca could testify to a
2002 disciplinary incident involving Agent SmalCertainly,Agent Smalls propensity for
falsifying evidencewhich is what Vann saybkedisciplinaryaction shows, is troubling and
should feature in a sound defen&aca however, had no personal knowledge of the matter and
presumably would relate theaggments of othet® thejury, whichstatementsvould have been
inadmissiblehearsay.More significantly, Vann cannot overcome Judge Ksl{yretrialruling
prohibiting Vann “from cross-examining DEA Special Agent Small about his 2002 suspénsi
[Doc. 109]. While it is true that Vann did not respond to the Governmmat®nin limine,
Vann does not argue infective assistance on that ground. Mordodgg Kel did not rely on
the failure to respond as the basis for granting the motion, but instead conducted tkd requir
balancing testinderFederal Rule of Evidence 403 determine the inadmissibility of the
proffered testimony Thus offering Baca’s testimonto collaterally attack Agent Small’s
credibility, even if admissible, would have violated Judge Kelly’s ordée fact that trial
counsebbeyed aourt order is not grounds for relief based upon ineffective assistance.

To the extenVann suggests Baca would have educated the jury on proper disposal
techniqus of PCP, the Court is not convinced trial codtssgerformance was deficient. As the

Government points out, there is no evidence in the record that Baca had the typetiseexper

2 To the extent Vann would have used Lepic’s testimony to impeacheanwitness at trial with specific instances
of the witness’s conduat an effortattack the witness’sharactefor truthfulness Lepic’stestimony would lave
been inadmissibleSee Fed. R. Evid. 608
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necessary to give such testimony. Itslaet appear Baca was ever named or disclaseah
expert Thus, it is possible, or even probable, that Baca would not have been permitted to testify
as an expert concerning the proper disposal of Fe®Fed. R. Crim. P. 16(b)(1) .
RegardlessJudge Kelly determined disposal wsgely irrelevar to the issuestarial”
when denying Vann’s subpoena requests to SET Environmentalalipeivate contractor the
DEA hired to dispose of themainingPCPnot ugd as a sample in this cafieoc. 141]. It was
therefore entirelyppropriate trial strategpr Vann's attorney tmot call Bacédo testifyabout
PCPdisposal. Finally, the Court cannot discern any prejudice to Vann based upon Baca not
testifying as a witnessDwelling on disposal techniqués PCPwould underscore that the
substanc@ossessed by VarattuallywasPCP, it was highly dangerouscame fromthe gift
box Vann had, and it contained over 100 grams of the substance. All of those fofagising
would have served to bolster Vangsilt for the crime with which he was convicteBecause

Vann has not met either prong&fickland, he is not entitled to relief under Section 2255.

2. Dr. Brazwel
In a letter to the DEA laboratory in Dallas, Dr. Brazwell wrote:

| havebeen asked to verify the presence of aneésssshe percent of . . . (PCP)
present in a liquid drug mixture. One aliquot of the PCP drug mixture was
removed for the purpose aletermning the purity by GC/MS analysis. The
analysis was performed and the result was used in the purity calculation.

The liquid chemical mixtures were delivered to the laboratory by [BpAcial
Agent, Kevin Small. The two aliquots webgought up in tine and extracted
according to our SOP for the analysis and quantification of PCP. . . . The
specimens were process@along with patients and donors that had esuee
positive for the presenagf PCP. . . . The remaining urine was poured down the
drain dter the completion of the analysis and a written report was generated
stating the findings|.]

[Doc. 281-6].
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The significance of the letter istlost on the Court: there wae mention at trial of the
sample being in urine at all. Odurse, whiletie Government need not prove that Vann knew
PCP was in the gift box, onthhata controlledsubstancevas in the gift box, the Government
did have to prove that 100 or more grams of PCP was recovered from thgeb@d. U.S.C. §
841(a)(1) Taking thecorrespondencat face value could suggest that the samples Agent Small
collected had been contaminated or were not the same samples the DEA testecrandailyf
cast doubt on whether and how mudhhe liquid the DEA recovered was PCP.

The TenthCircuit, however, has cautioned against this typguessworkSee Snhyder,

787 F.2d at 1432. The Court does not hhreesame extreecord knowledge as Vann's trial
attorneys did. Thisissinginformationis significant because there are at |¢éastcompeting,
and perhaps more plausible, infereniteg might bedrawn from Dr. Brazwell’'s
correspondence-either thaDEA agents oifriCore mixed up the samples, more likely, that
Dr. Brazwellerroneously imported thtext froma different case into herpert. After all,
TriCore is not a forensic facilifyt is a medicallyoriented business and specimen repository.
See http://www.tricore.org/about (last visited Aug. 29, 2017). The Court does not thad bt
TriCorehas technical ability to test PCP, pthat Dr. Brazwell could have made a scrivener’s
error in her lettebased on the more typical case she confrohte actual report prepared by
TriCore in connection with the substance test could have either supported or dispefied Va
contention, depending upon the consistency of its contents in relation to Dr. Brazwell's
correspondence. Curiously, Vann doessubmit the actual report referenced in the
correspondence. Nor does Vaplain his premise sufficiently to demonstrate thaCore’s

mistakewould have affected the outcome of his case.
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Presenting Dr. Brazwell’s testimony could well have been catastroph@&mo. The
Government could paint the independent testisa technical hail mary that ultimately
backfired on Vann, soliflying his guilt. Critically, Dr. Brazwell confirmed the test was positive
for PCP. The Court is required to presume that the decision not t®@calirazwell was
strategically soundand one of the many ways different attorneys might choose to provide
effective assistance to a criminal defendasge Moore, 254 F.3d at 1239Ultimately, giving all
deference to Vann, tHellowing are likely €enarioseither the DEAmade a mistake wittihe
sample TriCoremade a mistake with the sampbe Dr. Brazwellcut and pasted inapplicable
text intohercorrespondence. Vann does not explain whg scenario is more likely than the
other,or how his attorneys’ decision to not address or attack the issue was something beyond
merely wrong and insteasias “completely unreasonablé=bdx v. Ward, 200 F.3d 1286, 1296
(10th Cir. 2000)citation omitted). On the record before it, the Court cannot determineltleat
performance o¥ann’'s counsel was constitutionally deficient concerning the issue of Dr.
Brazwells testimonyunder the first prong ditrickland.

Even assuming Dr. Brazwell would have testified that the samples wereenitirsn
unclear that these statements would have swayed the jury, which Vann mugthesiahlcceed
underSrickland's secom prong. Three witnessesstified as to the extracting and testafghe
PCP: Agent Small, Agent Madih, and Chemist Cornell Wilson. Tlestimony established
that dter obtaining a search warradtgent Smalkextracted two, 250 milliliteglass juce
containers from the gift box. [Doc. 266. 138]. Upon opening the box, Agent Small smelt
ether,indicative of PCP. Ifl., p. 134]. Because PCP is toxic, hazardous, and cannot be sent

through the main large quantities, Agent Small enlisted thestasce ofAgent Mauldin, who
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is trained handling “clandestine” materidis take samgs for shipment to the DEA lab in
Dallas. [Id., p. 156].

Agent Mauldin took a “representative sample” from each juice containergdpdach
sample ima separate glassbe, angackaged the glass tukieso plastic containerfor added
protection. [d., pp. 149-51].Agent Snall mailed the evidence to Dallas in a box containing a
standareissue DEA evidence bafjd., pp. 160-61].Chemist Canell Wilson received thbag
with the sampleand opened it from the other end, leaving undisturbed Agent Small'sideal. [
pp. 202-203]. @s chromatographgnd mass spectrometrgnfirmed the substance was PCP,
and Wilson determined that the bottles from which the samplelsdsadextracted weighed
423.5 grams.Ifl., pp. 204-213].

While the PCP was at tha&b, Vannrequestedndependent testingAs a result, the lab
took a sample andaedit in a new containefld., p. 269]. The lab returned the evidence to
Agent Small[ld.]. The seal where Agent Small had signed had not been breached, and there
were two signed seals from the lalocounting for when Wilson had taken the PCP vials out for
analysis and later when some of the samas placed into a third container for @mendent
testing.[ld., pp. 164; 190].0nce back with Agent Small, Agent Smadllivered the third
container to TriCore. ., p. 165]. TriCore tested the PC&hd sent it backld., p. 168].

At trial, Judge Kelly overruled Vann's foundational objection directed at the chain of
custody. Moreover, Vann's attornesfectively cross examined on the manner in which the
samples were gathered and sealed in the evidenc@dhagp. 192 -96]. Vann’s counsel handily
extracted concesgigthat the samples were never marked as ticiwjice bottle they came
from, the PCP was never weighed, and the substance ultimatstiisposed of. If.].

Significantly, Wilson admitted that, @riving at the veight of the PCP, he assumed jihee
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bottles were correctly labeled as contair@d@ milliliters and that the containers were 100
percent full. [Id., p. 216]. Nor did Wilson account for how ether expantis,, . 217].

The point is that the jury hearldet consistent testimony of the@@rnment’s witnesses
about howthe PCPs samples wehandled, namely in liquid for in a sealed evidence bag for
which each step in the chain of custody was accounted. The only curious aspechmas Va
request for independent testitiat caused an additional seaDn cross examination, the jury
heard that the procgsvas not without weakness. However, the jury must Hatermined any
imperfectionan the evidence collection, preservatiand testing procesid not overcome the
countervailing strength of thtBovernment’s caseThus, one may not conclutieat everhad Dr.
Brazwell testifiedhe PCP samples “were brought up in urine,” the jury would have taken it to
mean thdDEA andTriCoresamples were not the sam@rad used the dference as a basis to
acquitVann.

In other words, the jyrremained free to believe the Government’'s witnesses, especially
thetestimonythatafter Agent Small received the sample back from TriCore, the sample was sent
to Dallas so the DEA lab could firm it wasthe same&ompound that had been sent oud., [

p. 165]. Mere speculatiobry Vann does not satisftrickland’s prejudiceprong: {t]he

likelihood of a different result must be substantial, not just conceivable.” 466 U.S. dié8S.
Vann has not demonstrated that there is a substantial likelihood of a different result had the
witnesses he identifies testifieghd the Court recommends his motion be denied.

B. Failure to Cross Examine

Agent Small testified that Vann made a number of inculpating statementsiaferest.
Agent Small testified that Vann told him during the intervtéat while in Los Angeled/ann

negotiated the purchase of 20 pounds of marijuana for $600 per pound and a gallon of PCP for
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which Vann paid $10,000. ahn mailed thesgems in a box by UPS to Omaha where he
planned to sell them. Vann asserts that his attsnweye ineffective forfailing to point out
during Agent Small's cross examination that this ‘@die confession” was not recordéithe
only offer of proof was Agent Smadl'testimony and only mentioning the confession once.
Vannalsoclaims themailed drugs increased his senteimceiolation ofUnited States v. Alleyne,
__U.S. , ,133S.Ct 2151 (2013). The Court disagrees.

The issuef thepost-arrest incriminatingtatements was the subject of a motion to
suppress and an hoandtwenty fourminute evidentiary hearingDoc. 175]. Vann’s counsel
argued thaMiranda warnings given were insufficient and the confession wagxtoacted
within six hours in violation of the “prompt presentment Rule.” [Doc. 152]. Judge Kelly denied
the motion in written findings of fact and conclusions of,ldetermining the statements were
admissible [Doc. 174]. At trial, Agent Smallwas not the only “offer of proofds Vann
representsOfficer Tate, Agent Small’s investigae partner, withessed the pastest exchange
with Vann andestified consistentlwith Agent Smakl—that Vannstated during the interview he
hadpurchased or was fromtenarijuara and PCP, which he sent by UPS. [Doc. 266, pp. 243-
45].

It appears to the Court that Vann made his best argument in motaticgtaexclude
thesedamaging admissiorat trial The motion was unsuccessful. Of course, Vann’s attorneys
could have pointed out on cross examination that the interview was not recorded, but certainly
that was not the only way to defend Vann dodsnot strike the Court as deficieahder
Srickland’s first prong InsteadVann’s lawyers focused their energy on the more obvious
strategy of challenging the amount of the PCP recovered from the box and Vannseaso

what was in the box. Vann’s counsel may not have wanted to dranoadtlgitention to his
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history of drug trafficking It is, therefore purespeculation to imagineow Vann would have
succeeded at trial with prolonged cross examinatoorterning whether his interview by Agent
Small was recorded

To the extent Vang’consternation is the enhancgzhtencdae receivedyann
represented himself during those proceedings and cannot now complain of ineffesistance.

See McKaskle v. Wiggins, 465 U.S. 168, 177, n. 8 (1984) (explaining that “a defendant who
exercises his right appear pro se cannot thereafter compddithéhquality of his own defense
amount to a denial of effective assistance of counsel”). If what Vann meaastise trial
testimonyhe believes his attorney should have challenged on cross examinationesetived

basis for an enhanced sentengidge Kellywasfree to consider the evidence of the drugs for
which Vann was not charged as part of Vann’'s background. As the Government points out: “no
limitation shall be placed on the information concerning the background, character, and conduc
of a person convicted of an offense which a court of the United States may receivensider

for the purpose of imposing an appropriate sentence.” 18 U.S.C. § 3661.

Vann’s final contention that undenited States v. Alleyne, a jury had to find beyond a
reasonable doubt that he mailed the PCP and marijuana for the Court to enhance his isentence
waived. Vannwas required to raise the issue in his direct appeal, which he did nStalo.

United States v. Cox, 83 F.3d 336, 341 (10th Cir. 1996When a defethant fails to raise an

issue on direct appeal, he is barred from raising the issue in a 8 2255 proceeding, unless he
establishes either cause excusing the procedural default and prejudiceg ésuttithe error or

a fundamental miscarriage of justicehé claim is not consider&d Vann’s challenge is

therefore procedurally defaulteahd Vann does not make any showing that an exception would

allow him to raise the issue for the first time in these proceedings
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C. Prevention of Testimony

Vanninsists his lawyerpreventechim from testifying in his own defense at tritltrue,
Vann's attorneys’ performance was constitutiondlyicient “A criminal defendant has a
constitutional right to testify in his own behalf at trialannon v. Mullin, 383 F.3d 1152, 1171
(10th Cir. 2004) (citation omitted). Althoughlawyer‘should . . . discuss with the defendant
the strategic implications of choosing whether to testify, and should make anrendation to
the defendant,” the choicéd*testify lies squarely with the defendant.” Thus, “fiffunsel were
to deprive the defendant of his right to testify in his own defense, counsel’s perdermanid
be deficient under the first prong &fickland.” United Statesv. Stiger, 2009 U.S. Dist. LEXS
108512, *17 (N.D. Okla. Nov. 19, 2009).

Typically, the Court must hold an evidentiary hearing to resolve factual disfSses
Cannon v. Mullin, 383 F.3d 1152, 1172 (10th Cir. 2004ere, it is not clear from the record
whetherVannwaived his right totestify or was, as Vann contends, prevelitenh testifyingby
his attorneys. The Court need not hold a hearing, however, because it is incumbent upon Vann to
show prejudice undeéftrickland's second prongSeeid. As aboveVann mustt leasidentify
what his testimony would have been so the Court can analyether there waslékelihood of a
different outcome at trialSee United Satesv. Bailey, 245 Fed. Appx. 768, 771 (10th Cir. 2007)
(explaining that “Mr. Bailey cannot establish prejudice” and “[i]n theridistourt, he gave no
suggestion of the content of his testimony or how it would have affected the jongisleration
of the evidence”).

In his motion, Vann sayise “repeatedlyarticulated his intention to testify on his own
behalf and his attorneys still chose not to call him as a witness at trial.” Vann al$e @airthat

“there is no waiver of testifying on the record.” These statements do nowgraiwann’s
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testimony would have been or how his testimony would hHeetad the jury’s determination of
guilt. Vann therefore cannot establish prejudice. Moreokerlack of a formal waiveafter a
trial-court inquiry does not necessarily help Vann. As the Tenth Circuit has expthimed,
district court “has no duty to explain to the defendant . . . he has a right to testifyeoifytdghat
a defendant who is not testifying has waived the rightited Sates v. Williams, 139 Fed.
Appx. 974, 976 (10th Cir. 2005). In facg tefendant must alert the trial court thatlesires to
testify or that there is a disagreement with defense counsel regardingmieehould take the
stand.”ld. (citation omitted). Otherwise, “waiver of the right to testify may be inferrea fihe
defendant’s conductlt.

Vann did not meet his burden to show prejudiae to the fache did not testify at trial
and the Court recommends that his motion to vacate his sentence be denied.

CONCLUSION

For the reasons stated above, the CRECOMMENDS that Vann’s motion for relief

under 28 U.S.C. § 225Bfc.277;CV Doc.2] beDENIED and this matteDISMISSED

WITH PREJUDICE .

KEVIN R. SWEAZEA
UNITED STATES MAGISTRATE JUDGE

WITHIN FOURTEEN (14) DAYS AFTER A PARTY IS SERVED WITH A COPY OF
THESE PROPOSED FINDINGS AND RECOMMENDED DISPOSITION, THAT PA RTY MAY,
PURSUANT TO 28 U.S.C § 636(B)(1), FILEWRITTEN OBJECTIONS T O SUCH PROPOSED
FINDINGS AND RECOMMENDED DISPOSITION. A PARTY MUST FILE ANY
OBJECTIONS WITH THE CLERK OF THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEW MEXI CO WITHIN THE FOURTE EN (14) DAY PERIOD ALLOWED IF
THAT PARTY WANTS TO HAVE APPELLATE REVIE W OF THE PROPOSED FINDINGS
AND RECOMMENDED DISP OSITION. IF NO OBJECTIONS ARE FIL ED, NO APPELLATE
REVIEW WILL BE ALLOW ED. PURSUANT TO FED. R. CIV. P. 72(B)(3, A PARTY MAY
RESPOND TO ANOTHER PARTY'S OBJECTIONS WI THIN FOURTEEN (14) DAYS AFTER
BEING SERVED WITH A COPY OF THE OBJECTIO NS.
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