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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

NATANAEL ESCARCEGA,
Plaintiff,
VS. NoCV 16-01231JCH/KRS
DISTRICT JUDGE GRANT L. FOUTZ,
DISTRICT ATTORNEY GERTRUDE LEE,
DEFENDANTS ATTORNEYSTEVEN F. SEEGER,

Defendants.

MEMORANDUM OPINION AND ORDER

THISMATTER is before the Coudua sponten the Civil Rights Complaint Pursuant
to 42 U.S.C. § 1983 filed by Plaintiff Natand&$carcega on November 9, 2016 (“Complaint”).
(Doc. 1). The Court will disrss the Complaint for failure toage a claim on which relief can be
granted under Fed. R. Civ. P. 12(b)(6) and 28 ©l.§.1915(e)(2)(B). Alstefore the Court is
Plaintiff Escarcega’s Application tBroceed in District Court Whout Prepaying Fees or Costs
(Doc. 2) supplemented by his six-month inmatecaint statement (Doc. 3). The Court finds that
Plaintiff has demonstrated an inability to pre-pay the fees and costs of this lawsuit and will grant
his Application to Proceed und28 U.S.C. § 1915(a) and (b).

1. Standards for Failure to State a Claim

Plaintiff Escarcega is proceeding pro se amdorma pauperison civil rights claims
under 42 U.S.C. § 1983. The Courslihe discretion to dismiss anforma pauperissomplaint
sua spontdor failure to state a claimpon which relief may be gramteinder either Fed. R. Civ.
P. 12(b)(6) or 28 U.S.C. 8§ 1915(e)(2)(B). Unéfed. R. Civ. P. 12(b)(6) the Court must accept
all well-pled factual allegations, but nobrlusory, unsupported allegations, and may not

consider matters outside the pleadingell Atlantic Corp. v. Twombly550 U.S. 544, 555

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2016cv01231/354037/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2016cv01231/354037/30/
https://dockets.justia.com/

(2007);Dunn v. White880 F.2d 1188, 1190 (aCir. 1989).The court may dismiss a complaint
under rule 12(b)(6) for failure tstate a claim if “it is ‘patengl obvious’ that the plaintiff could
not prevail on tk facts alleged.Hall v. Bellmon,935 F.2d 1106, 1109 (10@ir. 1991) (quoting
McKinney v. Oklahoma Dep’t of Hum&ervices, 925 F.2d 363, 365 (10th Cir. 1991)). A
plaintiff must allege “enough fact® state a claim to relief thas plausible on its face.”
Twombly, 550 U.S. at 570. A claim should be dissed where it is legally or factually
insufficient to state a plaible claim for relief. Twombly 550 U.S. at 570.

Under 8§ 1915(e)(2)(B) the Coumiay dismiss the complaint at any time if the Court
determines the action fails to state a claim fdoefer is frivolous or malicious. 28 U.S.C. §
915(e)(2)(B)(2). The authority granted by 8§ 1915nués the court the unusual power to pierce
the veil of the complaint's factual allegationsl alismiss those claims whose factual contentions
are clearly baseleshleitzke v. Williams490 U.S. 319, 327 (1989)See also Hall v. Bellmon,
935 F.2d at 1109. The authority to “pierce the wéithe complaint's faotl allegations” means
that a court is not bound, as it usually isewhmaking a determination based solely on the
pleadings, to accept without question the truth of the plaintiff's allegabemséon v. Hernandez,
504 U.S. 25, 32-33 (1992). The Court is not respiito accept the truth of the plaintiff's
allegations but, instead, may geyond the pleadings and considely other materials filed by
the parties, as well as court proceedings subject to judicial nDgcgon,504 U.S. at 32-33.

In reviewing a pro se compldjnthe Court liberally conates the factual allegationsSee
Northington v. Jacksqrd73 F.2d 1518, 1520-21 (10th Cir. 1992owever, a pro se plaintiff's
pleadings are judged by the samgalestandards that apply to #tigants and a g se plaintiff
must abide by the apphble rules of courOgden v. San Juan CounB2 F.3d 452, 455 (1b

Cir. 1994). The Court is not obligated to craft letp@ories for the plaintiff or to supply factual



allegations to support the plaintiff's claims. Noaay the Court assume the role of advocate for
the pro se litigantHall v. Bellmon 935 F.2d at 1110.

In deciding whether to dismiss the complaintmimole or in part, the Court is to consider
whether to allow plaintiff an opptumity to amend the complaintPro se plaintiffs should be
given a reasonable opporttynio remedy defects in their pleadingReynoldson v. Shillinger,
907 F.2d 124, 126 (focCir. 1990). The opportunity to amend should be granted unless
amendment would be futileHall v. Bellmon,935 F.2d at 1109. An amendment is futile if the
amended claims would also be subject tangdiate dismissal under the rule 12(b)(6) or 8
1915(e)(2)(B) standardBradley v. Val-Mejias379 F.3d 892, 901 ({oCir. 2004).

2. Escarcega’s Complaint Fails to State a Claim

Plaintiff Escarcega alleges divights claims under 42 U.S.@.1983. (Doc. 1). Plaintiff
names, as Defendants, New M&xiState Districtudge Grant L. FoutDistrict Attorney
Gertrude Lee, and Defense Attorney SteveBdeger. (Doc. 1 at 1-Zxscarcega alleges that
“[a]ll three defendants co-conspired to give me a guilty plea with out due process and other
violations.” (Doc. 1 at 2). Foesupporting facts, Plaintiff's Conhgant states “see attached sheet,”
but no sheet is attached to themplaint. (Doc. 1 at 3-4). Plaintiff has, however, filed 14
supplements to the Complaint (Doc. 4, 5, 11, 12, 14, 17, 18, 21, 22, 23, 24, 25, 26, 27) and has
written the Court 6 letters containing additibimformation and allegations (Doc. 7, 8, 9, 10, 13,
20). The supplements and letters indicate trah®ff Escarcega’s claims arise out of his guilty
plea and sentence for Voluntary ManslaughteState of New Mexia, County of McKinley,
Twelfth Judicial District Court cae no. D 1113-CR-2013-00106. See, e.g., Doc. 12.

Escarcega’s civil rights claimegainst Judge Grant Foutzagainst a judicial officer

acting as a judge and are clearlyrbd by absolute judicial immunitgee Stump v. Sparkman,



435 U.S. 349, 355-56 (1978 hristensen v. War®16 F.2d 1462, 1473-76 (1Cir. 1990);
Hunnicutt v. Sewelll47 N.M. 272, 277-78, 219 P.3d 529, 534-45 (Ct. App. 2009). Itis well
settled that the doctrine of judicimhmunity is applicable in actionsuch as the case at bar, with
42 U.S.C. 8 1983 claims as well as state law clauas. Sickle v. Holloway;91 F.2d 1431,
1434-35 (10th Cir.1986¥%0llins on Behalf of Collins v. Tabétl1 N.M. 391, 396, 806 P.2d 40,
45 (1991). Absolute immunity bars all suits fmoney damages for acts made in the exercise of
judicial discretionGuttman v. Khalsa446 F.3d 1027, 1033 (10th Cir.2006).

The United States Supreme Court has recognized absolute immunity for officials whose
special functions or constitutional statesjuires complete protection from stitarlow v.
Fitzgerald,457 U.S. 800, 807 (1982)he purpose of absolugedicial immunity is:

“to benefit the public, ‘whose interest is that the judges should be at liberty to
exercise their functions witindependence and withowdr of consequences.’ The
Supreme Court has recognized that ‘the las@ne forum will frequently seek another,
charging the participants in the first witinconstitutional animus.’ Therefore, absolute
immunity is necessary soahjudges can perform theurictions without harassment or
intimidation.”

Van Sickle v. Holloway]91 F.2d at 1434-35. Escarcega seeksdover damages against Judge
Foutz for acts that were unquestionably madeerettercise of judiciadiscretion. Any claims
against Judge Foutz are barredabgolute judicial immunity.

Escarcega also names District Attorney Gertiugle as a Defendant. (Doc. 1 at 2). Like
judges, prosecutors are entitled to immunityhi@ performance of theprosecutorial functions.
Miller v. Spiers 434 F.Supp.2d 1064 (20068phnson v. Lally118 N.M. 795, 796, 887 P.2d
1262, 1263 (Ct. App. 1994Jhe common law has lonmgcognized prosecutonsust be given
immunity from the chling effects of civilliability. Burns v. Reedg00 U.S. 478, 485, 111 S.Ct.

1934, 114 L.Ed.2d 547 (199riffith v. Slinkard, 146 Ind. 117, 44 N.E. 1001, 1002 (1896);

Collins,111 N.M. at 396, 806 P.2d at 45. Prosecutoesadsolutely immune from damages for



their advocacy and activities “intimately assoethtith the judiciaphase of the criminal
process.iImbler v. Pachtmam24 U.S. 409, 430 (1976). Escarcega’s claims against District
Attorney Lee are for advocacy and activities intimagssociated with the judicial phase of the
criminal process and Leeimmune from 8 1983 liability.
Escarcega also names his defense attorneglicPDefender Steven F. Seeger, as a

Defendant. Section 1983 states:

“Every person whoynder color of any statue, ordinance, regulation,

custom, or usage, of any State, Teory or the District of Columbia,

subjects or causes to be subjegtany citizen of the United States

or other person within the jurisdion thereof to the deprivation of

any rights, privileges, or immunities secured by the Constitution and

laws, shall be liable to the partyjuned in an action at law . . .”
42 U.S.C. 8§ 1983 (emphasis added). The Uupré&ne Court has helthat public defenders
cannot be sued under 8§ 1983 because they do not act under color of st8eelaolk County.
v. Dodson454 U.S. 312, 315, 102 S.@45, 70 L.Ed.2d 509 (1981). Aiplic defender does not
act under color of state law when performing @aylar’'s traditional funtons as counsel to a
defendant in a criminal proceedirféplk, 454 U.S. at 325. The Complaint makes no allegations
against Defendant Seeger other than that he was performing a lawyer’s traditional functions as
defense counsel to Escarcega in the stateralmproceeding. Because Escarcega’s claims are
all based on allegations regarding the functionsoohsel in his criminal case, Defendant Seeger
is not a state actor and the complaint agdumst fails to state a 8 1983 claim for relieRolk,
454 U.S. at 325.

Last, all of Escarcega’s claims are barred uktdak v. Humphry512 U.S. 477 (1994).

In Heck,the Supreme Court addresskd question of when a poser may bring a § 1983 claim

relating to his conviction or sesmice. 512 U.S. at 487. The Courldhéat when a state prisoner

seeks damages in & 883 suit, the district aot must consider whether a judgment in favor of



the plaintiff would necessarily iply the invalidity of his convictin or sentence; if it would, the
complaint must be dismissddeck,512 U.S. at 487. Similarly, although in some circumstances
a prospective injunction may la&ailable under § 1983, to the extantequest for declaratory or
injunctive relief would ecessarily invalidate thgrisoner’s conviction osentence, declaratory
and injunctive relief are also barred by theckdoctrine Wilkinson v. Dotsor§44 U.S. 74, 80-
81 (2005). See also Edwards v. Balis@0 U.S. 641 (1997).

Escarcega’s Complaint attacks the validityhtef criminal proceedings, his criminal
conviction, and his sentence. (Ddg 12). Plaintiff Escarcegatequest for relief clearly
necessitates the invalidai of his sentence. Because a favorable ruling on Escarcega’s claims
would require treating his sentence indlith Judicial Distrct cause no. D-1113-CR-2013-
00106 as invalid, the civil rights claimstime Complaint must be dismissed underkieek
doctrine See, Beck v. City Muskogee Police Deptl95 F.3d 553, 556-57 (1@ir.1999).

The claims against all Defendants are barreHégkand, therefore, fatb state a claim upon
which relief can be graed under rule 12(b)(6).

3. The Court Will Dismiss Witlout L eave to Amend and
Impose a Strike under 28 U.S.C. 8§ 1915(g)

The Court will dismiss Plaintiff Escarcega®mplaint without leave to amend because
the Court determines that amendment of the Complaint would be tdélev. Bellmon,935
F.2d at 1109. Escarcega’s allegations will mestate a civil rights cause of action against
Defendants Foutz, Lee, or Seeger, and will be barred tetdr The Court also finds the claims
asserted by Escarcega are froed under 28 U.S.C. 8§ 1915(e)(Inhe factual allegations are
clearly baseless. A complaint plainly abusiveha judicial process igroperly typed frivolous
within the context oection 1915(e)(2)(B)(iSee Duhart v. Carlsod69 F.2d 471, 477-78 (10

Cir. 1972);0lson v. Colemar§97 F.2d 726, 728-29 (TCCir. 1993).



The Court concludes that Escaga’s Complaint fails to state a claim for relief and is
frivolous under 8§ 1915(e)(2)(B), énCourt will impose a strike agst him as mvided in the
“three strikes” rule of the Prisoner Litigati Reform Act (PLRA). 28 U.S.C. § 1915(g). The
Court reminds Escarcega that if he acsrtigee strikes, he may not proceéedorma pauperis
in civil actions before federal courts unldss is under imminent danger of serious physical
injury. 8 1915(q).

IT ISORDERED:

(1) Plaintiff Natanael Esceega’s Application to Proceed in District Court Without
Prepaying Fees or CostsGRANTED;

(2) Plaintiff Natanael Escarcega’s Cilghts Complaint Pursuant to 42 U.S.C. § 1983
is DISMISSED with prejudice; and

(3) ASTRIKE is imposed against Plaintiff Escarcega under 28 U.S.C. § 1915(Q).
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