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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
GALLUP MED FLIGHT, LLC,,
Plaintiff,

VS.
No. CIV 16-1234 JB/LF

BUILDERS TRUST OF NEW MEXICO,
Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (i) Defendant Builders Trust of New
Mexico’s Partial Motion to Dismiss, filedNovember 17, 2016 (Doc. 4)(“MTD”); and (ii)
Plaintiff's Motion for Judgmenon the Pleadings, filed Decemi&r2016 (Doc. 10)(“Motion for
Judgment”). The Court held a hearing omuky 23, 2017. The primary issue is whether
federal subject-matter jurisdiction exists where, as is the case here, a complaint asserts federal
preemption of state workers’ compensation fagon as the primary ground for entitlement to
recovery. Because the Coudncludes that Defendant Buildefsust of New Mexico has not
established federal-questionrigdiction over Plaintiff GallupMed Flight, LLC’s, state law
contract claims against it, the Court will remand this case to thesidh Judicial District Court,
County of McKinley, State of Ne Mexico, where it was originallfiled, for further state court
proceedings.

FACTUAL BACKGROUND

The Court next sets out thactual background for thisase. Given the different
standards for ruling on a MTD and a Motion for Juégin the Court presents a different set of

facts tailored to each of tlt#fferent motions. The factual background is as follows.

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/1:2016cv01234/354086/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/1:2016cv01234/354086/27/
https://dockets.justia.com/

1 MTD Facts.

The Court takes its following recitation dfe facts from Med Flight's Complaint for
Debt and Money Due and Breach ofor@ract, filed November 10, 2016 (Doc. 1-
4)(*Complaint”). The Court does not set forttedle facts as findings or the truth. The Court
recognizes that the factual backgrounthigely Med Flight's version of events.

According to the Complaint, the Plaintiffled Flight, is a company with its principal
place of business in Gallup, New Mexico, aneé fbefendant, Builders Trust, is a workers’
compensation insurance company doing busined&ein Mexico. _See Complaint Y 1-2, at 1.
The Complaint then alleges, as background,dhatr about October 5, 2015, “Michael Woods,”
a “Murphy Builders” employee, received emergemeedical treatment at Rehoboth McKinley
Christian Health Care Services Emergemmpartment (“Rehoboth Health”), in Gallup, New
Mexico, for a work-related injury. Complaint4] at 1. The Complaint alleges that Builders
Trust provides “workers’ compensation insurance” to Woods’ employer, Murphy Builders.
Complaint { 5, at 1.

The Complaint explains that Physicidssistant Floyd Bodden, PA-C, at Rehoboth
Health was unable to treat Woods’ medicahdition, and thus Doctor Kenneth Kelly, MD,
authorized his transfer to University of New kiteo Hospital (“"UNMH”). See Complaint { 6, at
2. For Woods' transport, Med Flight's “fixed mg aircraft” service was retained as the medivac
from Rehoboth Health to UNMH. Complaint fat,2. The Complaint fther alleges that Med
Flight's transport of Woods proceeded safelg anaccordance with federal law. See Complaint
1 8, at 2. The controlling federal law, according to the Complaint, is the Emergency Medical
Treatment and Active Labor Act, 42 U.S.€.1395dd (“EMTALA”"), and the regulations

implementing the EMTALA and regarding “Centers of Medicare and Medicaid Services



(‘'CMS’),” found at 42 C.F.R. § 489.24. Complafiff 10-11, at 2. The Complaint provides that
the CMS regulations mandate that

it is the treating physician at the teh@rring hospital Wwo decides how the

individual is transported to the reciptemospital and what transport service will

be used, since this physician hassessed the individual personally. The

transferring hospital is reqid to arrange transport thainimizes the risk to the

individual who is being transferred, @ccordance with the requirements of 8§

489.24[(e)(2)(iv)].
Complaint § 11, at 2 (alteration wriginal). Here, the Comglat indicates tht Med Flight
“provides critical emergency airansportation,” that Med Flightperates under a certificate
from the Federal Aviation Administration (“FAA"and constitutes an “air carrier” under “the
Airline Deregulation Act . . ., Pub. L. No. 95-504, 92 Stat. 1705 (1978),” and that Bodden at
Rehoboth Health “completed and signedVMEDICAL NECESSITY TRANSPORT FORM”
when deciding to transport Woods to UNMH. aaint 1 12-14, at 3: The Complaint thus
explains that, under the Airline Begulation Act (“Airline Act”), ‘it is in the public interest to
place maximum reliance on competitive market forces and on actual and potential competition
(A) to provide the needed air transportatiosteyn, and (B) to encourage efficient and well-
managed carriers to earn adequate profits aradttact capital,” Complat | 15, at 3 (internal
guotation marks omitted), and that, “[tjo preveritstinterference with ih objective, Congress
included a preemption provision the [Airline Act] that prohibits a State from enacting or
enforcing any statute, regulation @ther provision of law ‘related ta price, routeor service of
an air carrier,” Complaint { 16, at 3 (dquw 49 U.S.C. § 41713(b)). According to the
Complaint, the United States Department cdnBportation (“DOT”) takes the position that the
Airline Act’s “preemption provision applies todHield of air ambulance services,” Complaint

17, at 3, and Med Flight, in particular, is chosen for its “favorable estimated transport times,”

Complaint § 18, at 3.



1. M otion for Judgment Facts.

The Court takes its following recitation ofettfacts from (i) Med Flight's Motion for
Judgment; (ii) Defendant Builders Trust of Néexico’'s Response to Plaintiff's Motion for
Judgment on the Pleadings, filed December 19, 2016 (Doc. 14)(*Motion for Judgment
Response”); and (iii) Gallup Med Flight, LLC’s Blg in Support of Motion for Judgment on the
Pleadings [Doc. 10], filed January 5, 2017 (DA46)(“Motion for Judgment Reply”). The
Motion for Judgment sets forth these factsitas proffer of “Material Facts,” Motion for
Judgment at 1-6, which the Motion for Judgmensfamse then, in part, disputes, see Motion for
Judgment Response at 1-6. The Motion for JudgiReaponse first explains that the Motion for
Judgment does not, as is required for a “mofamjudgment on the pleadings,” set forth “the
material facts contained in the pleadings,” amdfead, makes a “statement of material facts
[that] is replete with new, unbstantiated assertions . . . [and thus] the Court should convert
Plaintiff's Motion into a motion fosummary judgment.” Motion for Judgment Response at 1-2.
In the Motion for Judgment Reply, Med Fliglatcknowledges that it is the Court’s prerogative
to consider matters outside the pleadingsacatd as exhibits by either party, and thereby
convert [Med Flight]’'s Motion to a Motiofior Summary Judgment.” Motion for Judgment

Reply at 2 n.2 (citing Hartford Cas. Inso.Gs. Trinity Universal I8. Co., 158 F. Supp. 3d 1183,

1196 (D.N.M. 2015)(Vazquez, J.)). The Motion fmdgment Response thus purports to dispute
certain facts in the Motion for dgment's proffer and then setsrth six primary facts that
Builders Trust considers “disputed.” Motion flwudgment Response at 1-6. Given Med Flight’s
acquiescence to the notion thaisithe Court’s prerogative toetat its Motion for Judgment as a
motion for summary judgmentes Motion for Judgment Reply at 2 n.2, the Court will address

the Motion for Judgment in that manner by, te thest of its ability, construing the motions



appropriately. The Court thusguides its second recttan of the facts for the purposes of the
Motion for Judgment by setting forth the universe of undisputed facts upon which the movant,
Med Flight, asserts it is entitled to summary jonggt as a matter of law. See D.N.M.L.R. of

Civil Procedure 56.1(b).

'Rule 56.1(b) provides:

The moving party must file with theotion a written memorandum containing a
short, concise statement of the reasonsupport of the mabin with a list of
authorities relied upon (the “Memorand)m A party opposing the motion must
file a written memorandum containing a shaoncise statement of the reasons in
opposition to the motion with authorisigthe “Response”). The moving party
may file a written reply memoranduwith authorities (the “Reply”).

* The Memorandum must set oubaaise statement of all of the

material facts as to which thmovant contends no genuine issue
exists. The facts must baumbered and must refer with

particularity to those portions tifie record upon which the movant
relies.

* The Response must contain a concise statement of the material
facts cited by the movant as which the non-movant contends a
genuine issue does exiskEach fact in dispute must be numbered,
must refer with particularity téhose portions of the record upon
which the non-movant relies, @mmust state the number of the
movant’s fact that iglisputed. All material facts set forth in the
Memorandum will be deemed undisputed unless specifically
controverted. The Response may set forth additional facts other
than those which respond tbe Memorandum which the non-
movant contends are materialh@ resolution of the motion. Each
additional fact must be lettered and must refer with particularity to
those portions of the record upon which the non-movant relies.

* The Reply must contain a corc&atement of those facts set
forth in the Response which the wamt disputes or to which the
movant asserts an objext. Each fact must be lettered, must refer
with particularity to those podns of the record upon which the
movant relies, and must state tleter of the non-movant’s fact.
All material facts set forth in the Response will be deemed
undisputed unless speciilly controverted.

D.N.M.L.R. 56.1(b).



Med Flight, is a company with its principplace of business in Gallup, New Mexico.
See Motion for Judgment § 1, agetting forth this fact); Motin for Judgment Response at 1
(not disputing this fact). Med Flight prales “fixed and rotary wing aircraft” ambulatory
services in New Mexico and néigoring states. Motion for Judgmeh?2, at 1 (setting forth this
fact). See Motion for Judgment §ponse at 1-6 (not disputing tHiagct). Med Flight “performs
emergency air transports under the authagitgnted by the Federal Aviation Administration
(‘FAA’) to operate as a Part 135rajarrier” and thus anstitutes an “air caei” as the term is
defined in the “Airline Dereguladn Act of 1978 .. ..” Motion floJudgment § 3, at 1-2 (setting
forth this fact). _See Motion for Judgment Resgoat 2 (not disputing th fact). Med Flight
“was registered with the [DOT] to operatea®art 298 air taxi opator, providing on-demand
air ambulance services.” Motion for Judgment § 3L-8t(setting forth thigact). See Motion
for Judgment Response afrbt disputing this fact).

On or about October 5, 2015, Woods, a phy Builders employee, received emergency
medical treatment for a work-related injuryRethoboth Health. See Motion for Judgment { 4, at
2 (setting forth this fact); Motion for JudgmeResponse at 1-6 (not disputing this fact).
Builders Trust provides “workers’ competisa insurance” to Woods’' employer, Murphy
Builders. Motion for Judgment §, at 2 (setting forth thisatt). See Motion for Judgment

Response at 1-6 (not disputing this fadBhysician Assistant Boddeat Rehoboth Health was

*The Motion for Judgment Response does nsputie this fact, specifically, but argues
that the Complaint did not origatly allege the fact._See Mot for Judgment Response at 2.
The Court recognizes that the Motion for JudgmResponse’s dispute is in the context of a
motion for judgment on the pleadings, and naohsary judgment, butancludes that Builders
Trust has suggested thtite Court should convert the Moti for Judgment to a motion for
summary judgment and that the Motion for Judgi®esponse has not otherwise disputed this
material fact. The Court, accordingly, deems the fact undisputed.
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unable to treat Woods’ medical condition and thuarayed for his transfer; Dr. Kelly authorized
the transfer to UNMH._See Motion for Judgmé&n®, at 2 (setting forth this fact); Motion for
Judgment Response at 1-6 (not disputing thig.fd&ased on the distae between the medical
facilities, the unavailability of ground trgportation and Mr. Woods' medical condition, a
medical transport fixed wing anaft from [Med Flight] was dispatched by . . . Bodden . . .,
[and] approved by Dr. Kell” Motion for Judgment 7, & (setting forth this fact)._See
Motion for Judgment Response at 1-6 (not disputing this fact). Med Bligémsport of Woods
from Rehoboth Health to UNMH proceeded safahd in accordance with EMTALA and other
controlling federal law._See Motion for Judgm&n8, at 2 (setting fortkhis fact); Motion for
Judgment Response at 1-®{mlisputing this fact}. “Congress enacted EMTALA as a way to
combat ‘patient dumping.” Motion for Judgment a9 2-3 (setting forth ik fact). See Motion

for Judgment Response at Xrt disputing this fact). “[lU]nder [EMTALA], if an individual

*The Motion for Judgment Response disputes the Complaint alleges this information,
but does not otherwise disputieis fact. _See Motion foruglgment Response at 3. For the
reasons provided supra n.2, the Court thus deems the fact undisputed.

“This assertion of materiahét in the Motion for Judgmermcorporates a statement of
law that Med Flight considers applicable to thsolution of this matter. The Court recognizes
that such an assertion is not, in the contédxd summary judgment rtion, consistent with a
proffer of material fact._ See B.M.L.R. 56.1(b). Normally, theacts asserted should be facts,
not statements of law. The Motion for Judgin®esponse does not specifically refute these
assertions of law, however, but states “[m]anyhese asserted facts contain characterizations of
the law. Although a court may consider any fadta/hich it can take judicial notice in ruling on
a motion for judgment on the pleadings . . . a coart only take judiciahotice of adjudicative
facts, not legislative facts. The Court thesnnot take judicial notice of Plaintiff's
characterizations of law.” Motion for Judgmdresponse at 2. The Court does not usually call
stating the law as takingdicial notice, but the effect is mntially the same. These statements
of the law are undisputed, and when the Cala#s not usually state the law in the factual
section, the Court concludes thiatthis instance, the statements of undisputed law proffered by
the Motion for Judgment are helpful to tell thisrgt The Court will thus include the statements
of the law that are proffered as fact by Metion for Judgment, and left undisputed by the
Motion for Judgment Response,iia factual section.
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comes to the emergency department of a ikmdspnd requests treatment, the hospital must
examine the person to determine if an emergemeglical condition exists... [and i]f there is a
medical emergency the hospital must provide eitheradditional examination or treatment that
IS necessary to stabilize [therdition] or else transf the patient to anleér medical facility,”
and “[o]nly those patients that have an unditadd [condition] are transferred.” Motion for
Judgment § 10, at 3 (setting forth this facBee Motion for Judgment Response at 1-6 (not
disputing this fact}. Accordingly, a “hospital is also required to ensure the patient is ‘stable’
prior to the transfer,” which is defined aseaning “within reasonable medical probability, no
medical deterioration of the conditiaslikely to result from the émsfer of the individual from a
facility.” Motion for Judgment § 11, at 3 (sei forth this fact)(citing CFS regulations at 42
C.F.R. 489.24(b))._See Motion for JudgmBesponse at 1-6 (not disputing this f&ct).

There were no reported violatis of the EMTALA in conndmon with Woods transfer.
See Motion for Judgment § 12, at 3 (setting fdhtis fact); Motion for Judgment at 1-6 (not
disputing this fact]. “EMTALA requires the receiving hospltéo accept the transfer if they
provide higher care. The staguand the regulations provideathany participating which has

‘specialized capabilities dacilities’ . . . or which is a ‘regional referral center’ in a rural area,

>This assertion of materiaaét in the Motion for Judgmeimcorporates a statement of
law that Med Flight considergpglicable to the resolution of ifhmatter. _See supra n.4. The
Court will include this statement of the law theproffered as fact bthe Motion for Judgment,
and left undisputed by the Motion for Judgmentgoese, in its factual sgon. See supra n.4.

®This assertion of materiaaét in the Motion for Judgmeimcorporates a statement of
law that Med Flight considergpglicable to the resolution of ifhmatter. _See supra n.4. The
Court will include this statement of the law theproffered as fact bghe Motion for Judgment,
and left undisputed by the Motion for Judgmentgese, in its factual sgon. See supra n.4.

"The Motion for Judgment also asserts thahere a transfer was not medically
necessary, the CMS regulation guidelines reqaireceiving hospital “to report to CMS or the
State survey agency” “the EMTA violation within 72 hours wan it suspects that it has
received an improperly traresfed individual.” Motion fo Judgment § 12, at 3.
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may not refuse to accept a patient in transfer, if it has the capacity to treat the individual.”
Motion for Judgment 13, at 3 (setting forth thaist). See Motion for Judgment Response at 1-
6 (not disputing this facf). “The receiving hospital will be obligated to accept the transfer in
most cases, so long as it has the ability to treapatient and its capabidis exceed those of the
referring hospital, even if only because overcrowding or temporary unavailability of
personnel.” Motion for Judgment 13, at 4eeSViotion for Judgment Response at 1-6 (not
disputing this facty. “EMTALA also requires hospitalthat accept payment under the Medicare
program to provide emergency health care treatneeanyone in need regardless of citizenship,
legal status, or ability to pay.” Motion for Judgnt § 14, at 4 (setting forth this fact)(quoting
the CMS regulations at 42 C.F.R. § 489.24(Bge Motion for Judgment Response at 1-6 (not
disputing this fact}° Med Flight provides “emergencyrairansportation taanyone in need
regardless of citizenship, legal status, or abititypay. [Med Flight] des not generally inquire
about the individual’'s method of yment or insurance status at the time of transport.” Motion
for Judgment | 15, at 4 (setting forth this facBee Motion for Judgment Response at 1-6 (not
disputing this fact). Med Rjht “is not self-dispatting and is generalicalled upon to provide

transports because medical facilities providemgergency care must comply with the EMTALA

®This assertion of materiahét in the Motion for Judgmeinicorporates a statement of
law that Med Flight considergpglicable to the resolution of ifhmatter. _See supra n.4. The
Court will include this statement of the law tisproffered as fact bgthe Motion for Judgment,
and left undisputed by the Motion for Judgmentgoese, in its factual sgdon. See supra n.4.

*This assertion of materiahét in the Motion for Judgmeincorporates a statement of
law that Med Flight considergpglicable to the resolution of ifhmatter. _See supra n.4. The
Court will include this statement of the law tisproffered as fact bgthe Motion for Judgment,
and left undisputed by the Motion for Judgmentgoese, in its factual sgdon. See supra n.4.

This assertion of materiahét in the Motion for Judgmeimcorporates a statement of
law that Med Flight considergpglicable to the resolution of ifimatter. _See supra n.4. The
Court will include this statement of the law theproffered as fact bghe Motion for Judgment,
and left undisputed by the Motion for Judgmentgoese, in its factual sgon. See supra n.4.
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and must follow certain of EMTALA’s implementing regulations” promulgated by CMS.
Motion for Judgment § 16, at 4 (setting forth this fatt)CMS specifically mandates that it is
the treating physician at the treggihospital who decides how the individual is transported to the
recipient hospital and what transport service W@l used . . . [tlhe transferring hospital is
required to arrange trgpaert that minimizes the risk to thedinidual who is being transferred . .
..” Motion For Judgment § 17, at 4-5. Seetidio for Judgment Response at 1-6 (not disputing
this fact)’? “EMTALA places the responsibility on theansferring hospital to ensure that the
Statute’s requirements are met. As to adpant from a transferring hospital, the Statute
requires that the patient be accompanied by gedlpersonnel and transportation equipment.”
Motion for Judgment § 18, at 5. See Motion fodgment Response at 1G6ot disputing this
fact)

Med Flight “is called by a hospital to providanergency transportation because it has
‘qualified personnel and transportation equgmti to provide critical emergency air
transportation for those in direeed of such transportationgnd Med Flight is “generally
selected and dispatched by a eatis treating physician . . ebause, in addition to being an

EMTALA qualified provider, thegrovider also has favorable esétad transport times.” Motion

“The Motion for Judgment Response disputthst the Complaint alleges this
information, but does not otherwisispute this fact._See Motidor Judgment Response at 3.
For the reasons provided supra n.2, tberCthus deems tHact undisputed.

12This assertion of materiahét in the Motion for Judgmeimcorporates a statement of
law that Med Flight considergpglicable to the resolution of ifhmatter. _See supra n.4. The
Court will include this statement of the law tisproffered as fact bgthe Motion for Judgment,
and left undisputed by the Motion for Judgmensgpnse, in its factualection. _See supra n.4.

13This assertion of materiahét in the Motion for Judgmeimcorporates a statement of
law that Med Flight considergpglicable to the resolution of ifimatter. _See supra n.4. The
Court will include this statement of the law theproffered as fact bghe Motion for Judgment,
and left undisputed by the Motion for Judgmensgpnse, in its factualection. _See supra n.4.
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for Judgment § 19, at 5 (setting forth this facBee Motion for Judgment Response at 1-6 (not
disputing this fact). Med Flight is an “air car” under the Airline Actand “sets a market rate
for the transport that consists of a lift-off feedaa mileage fee, that combined represents [Med
Flight]'s billed charges.” Motion forutigment § 20, at 5 (setting forth this fdét).“[T]he
[Airline Act] expressly states that it is inghpublic interest to place ‘maximum reliance on
competitive market forces and on actual and gateoompetition (A) to provide the needed air
transportation system, and (B) to encourage efitcand well-managed carriers to earn adequate
profits and attract capital.” Motion for Judgmt § 21, at 5-6 (settinfprth this fact)(citing
Airline Act § 3(a)). See Motion for JudgmeResponse at 1-6 (not disputing this faét}{T]o
prevent interference with its agtive, Congress included a pre#ian provision in the [Airline
Act] that prohibits a State from enacting or enilogcany statute, regulatn or other provision of
law ‘related to a price, rout@r service of an air carriér. Motion for Judgment 22, at 6
(setting forth this fact)(citing Aline Act 8 4(a))._See Motion faludgment Response at 1-6 (not

disputing this fact}® The DOT “has taken the position that the [Airline Act]'s preemption

“The Motion for Judgment Response disputiat the Complaint alleges this
information, but does not otherwisispute this fact._ See Motidor Judgment Response at 3.
For the reasons provided supra n.2, tber€Cthus deems the fact undisputed.

This assertion of materiahét in the Motion for Judgmeimcorporates a statement of
law that Med Flight considergpglicable to the resolution of ifhmatter. _See supra n.4. The
Court will include this statement of the law theproffered as fact bghe Motion for Judgment,
and left undisputed by the Motion for Judgmentgoese, in its factual sgon. See supra n.4.

%This assertion of materiahét in the Motion for Judgmeimcorporates a statement of
law that Med Flight considergglicable to the resolution of ifhmatter. _See supra n.4. The
Court will include this statement of the law theproffered as fact bghe Motion for Judgment,
and left undisputed by the Motion for Judgmentgese, in its factual sgon. See supra n.4.
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provision applies to the field afir ambulance services.” Motidar Judgment 23, at 6. See
Motion for Judgment Responsela6 (not disputing this fact).

Woods signed a “Billing and Consent to Tramdg-orm,” wherein he agreed to pay Med
Flight, and “assign all rightjtle and interest in all [of his] Imefit plans,” before his transport to
UNMH.*® Upon completion of Woods’ transport ttNMH from Rehoboth Health, Med Flight

billed Builders Trust. See Motion for Judgment § 24, at @t{sg forth this fact); Motion for

" This assertion of materiahét in the Motion for Judgmeimicorporates a statement of
law that Med Flight considergpglicable to the resolution of ifhmatter. _See supra n.4. The
Court will include this statement of the law theproffered as fact bthe Motion for Judgment,
and left undisputed by the Motion for Judgmentgoese, in its factual sgon. See supra n.4.

18Bjlling and Consent to Transport (dat€ttober 5, 2015), filed December 19, 2016
(Doc. 14-2)(depicting a signature by Michael WgodSee Motion for Judgment Response at 15
n.4 (setting forth as fact this form’s existenand that by it Med Flight contends Woods
assigned his rights in his was’ compensation insuranceNted Flight); Motion for Judgment
Reply at 1-5 (not disputing this form’s exist®). The Motion for Judgment Response, while
setting forth the fact that Woods signed thisnfopurporting to assign #iinterestin health
benefits to Med Flight, assertsattBuilders Trust nonetheless, relevant part, disputes: (i) the
existence of a contractual obligation -- or a bheatsome contractuabligation -- on Builders
Trust's behalf to pay for the medical servidgbat Med Flight provided to Woods; (ii) the
existence of damages on Med Flight's behalf) @iven its dispute at tthe existence of any
contractual obligations, ¢hexistence of a breach of the covanaf good faith and fair dealing;
and (iv) that the defenses of unclean anthches, waiver, estoppel, ratification, and
comparative bad faith, would nobmetheless apply in Buildersust’s favor in the construction
of the alleged contragal obligations. _See Mion for Judgment Response at 5-6 (breaking off
into a numbered list Disputed Facts one throughvaitk, each proffer of diputed fact containing
a long list of disputed items at issue in therdait). The Motion for Jdgment Reply disputes
that there is no contract or wlassignment, see Motion for Judgment Reply at 1-5. Yet, as to
this issue of a contract’s exist®e and valid assignment by Woottgt is a legal issue, and not
factual issue, for the Court to decide. The existence of the Billing and Consent to Transport form
is a material fact, that is undisputed by the psytand it is for the Cotito determine whether,
against the backdrop of the undisputed mateaedsf the law requires judgment in the moving
party’s favor. This requires an analysis thie terms of the Workers’ Compensation and
Employer’s Liability Coverage Agreemeniiefl December 19, 2016 (Doc. 12-1)(“Contract”), as
well as the Billing and Consent to Transport forior a determination as to the contractual
privity of the parties. Accordingly, deseitBuilders Trust's arguments as to the legal
significance of the purported coattual relationship and assignment in this case, the Court
concludes that the fact th¥foods signed a Billing and Conseiorm before his transport is
nonetheless an undisputedteral fact.
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Judgment Response at 1-6 (not disputing this tacBuilders Trust “paid $10,477.36” to Med
Flight in response to the billezharges. Motion for Judgment § 25 6afsetting forth this fact).

See Motion for Judgment Responséd #hot disputing this factf.

*The Motion for Judgment also asserts thatiNFéght billed Builders Trust “the amount
that [Med Flight] normally charges . . . the amount of $58,834.29.” Motion for Judgment
24, at 6. The Motion for Judgment Response disputes that the Complaint alleges that such
charge was the normal amount, see Motion fafgdnent Response at 3jcathat it factually
constitutes the “amount it normally charges,”tddo for Judgment Response at 4. The Motion
for Judgment Response further disputes thatMed Flight is “entitled to recover any more
money than [$10,477.36]” or that Med Flight is tiled to recover the meainder of the billed
charges” that Builders Trust has not algegohid. Motion for Judgment Response at 4
(referencing, assumptively, the Letter from Sezitihir Medical AlliancePartner Jeff Frazier to
Michael Hamsing (dated May 14, 2016)ledi December 19, 2016 (Doc. 14-4)(“Frazier
Aff.”)(discussing Med Flight's tnsport of Woods and explamg that his opinion was that a
reasonable level of reimbursement for MedgHis transport of Woods would have been
“$12,800. This represents 216 percent of the kberéi reimbursement rate and provides Gallup
Med Flight with a 100 percent@ss margin.”)). The Motion for Judgment Reply maintains that
it billed its normal amount, and that the amopntffered by Builders Trust was insufficient.
See Motion for Judgment Reply at 6-7 (citidffidavit of Chris Webb (dated January 4, 2017),
filed January 5, 2017 (Doc. 16-1)(“Webb Aff.”)(explang that Webb is th Vice President of
Med Flight, and that this bill constitutedetmormal amount Med Flight charges for these
transports)). Builders Trust has thus disputed the amount quoteel Wahb Aff. by citing to
evidence that calls into doubt the reasonablemeskby proxy, the notion that the billed amount
is the normal amount Med Flight charges, of th@sport. Med Flight has not presented the
Court with detailed receipts of similar trang8ans, and instead has only submitted an affidavit
from its vice president affirming that thistise normal amount. Th@ourt, accordingly, deems
the normal amount which Med Flight bills, ane ttonsequent amount that Builders Trust owes
to Med Flight, disputed.

?The Motion for Judgment, however, also ass¢hat Med Flighbilled Builders Trust
the “normal” amount that Med Flight chargedotion for Judgment 25, at 6. The Motion for
Judgment Response disputes that Builders Twest billed “the amount that [Med Flight]
normally charges,” or that it owes any mar®ney to Med Flight Motion for Judgment
Response at 4. The Court, accordingbems that fact disputed, see supra n.19.

The Motion for Judgment Response further asserteasserts, as “gisted fact,” (i) the
amount that Med Flight is entitled to from BuildeFrust, and the (ii) the value of Med Flight's
claim and the amount Med Flight claims. 3#éetion for Judgment Response at 5-6 (breaking
off into a numbered list Dispetl Facts one through six, witach proffer of disputed fact
containing a long list of disputed items at issue in the lawsuit). The Court has already concluded
that whether the amount Med Flight bill&iilders Trust constituted the normal amount Med
Flight charges is a disputed fact. See supra n.19.
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PROCEDURAL HISTORY

The Court next sets forth the proceduratiny of this case. The Court includes the
procedural history of this case in state court, dbagean federal courtThe procedural history is
as follows.

1. The Complaint.

Med Flight filed the Complaint in state couim, the Eleventh Judicial District Court,
County of McKinley, State of Ne Mexico. Complaint f 1-24, at 1-5. The Complaint makes
three counts of allegations against Builders Tri&te Complaint 1 19-34t 3-5. Count I, for
“Collection of Debt and Money Due,” alleggbat Woods suffered a work-related injury
necessitating Med Flight’s transport to UNMH, riéisig in Med Flight's submission of a bill to
Murphy Builders for “$58,834.29.” Complaint 1 19-20,3-4. The Complaint explains that,
upon receipt, Murphy Builders submitted Med Flight's bill to Builders Trust, “its workers’
compensation insurer,” but that, in contravention of New Mexico law, Builders Trust paid Med
Flight only “$10,477.36,” and refuses pay the remainder of chargeSomplaint {1 21-24, at 4.

In the Complaint’s Counts Il and lll, for ‘Bach of Contract” and “Breach of Covenant
of Good Faith,” the Complaint alleges that Woaitgned a “Billing and Consent to Transport”
form assigning Med Flight “all right, title and interest in all benefit plans from which his
dependents or he were entitled to recover fos#reices provided by’ Med Flight. Complaint
26, at 4. Accordingly, the Comjtd provides that Builders Trti$was contractually obligated
to pay for the medical servicpsovided to its insted Michael Woods” and that, further, “Woods
was entitled to recover from Defendant paymientthe services.” Complaint 1 27-28, at 4.

Thus, the Complaint states that Builders Trust ‘iasached its contract to pay for the services
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provided by” Med Flight and that Med Flighas incurred “$48,356.93” in damages. Complaint
11 29-30, at 4.

The Complaint thereafter alleges that all contracts in New Mexico include an “implied
covenant of good faith and fair dealing,” and tBailders Trust, in bé faith, has disregarded
Med Flight's right to payment for the sereg it provided Wooddy paying only a partial
amount of the bill and refusing pmay the rest of the balanc€omplaint 11 31-33, at 4-5. The
Complaint then realleges that, as a result efiteach, Med Flight has incurred damages in the
amount of “$48,356.93.” Complaint | 34, at 5.stim, the Complaint requests “[c]ompensatory
damages in the amount of $48,356.93,” “[p]rejudgnietdrest on this amount from October 5,
2015, through the date of judgment,” and “[a]ny otlmterest, damages, oelief available at
law or equity.” Complainf{ A-C, at 5.

2. The Notice of Removal.

Builders Trust removed the case to fedesalrt with its Notice of Removal, filed
November 10, 2016 (Doc. 1)(“Notice of Removal”). The Notice of Removal explains that Med
Flight originally brought this matter bef the New Mexico Wikers’ Compensation
Administration, “requesting a detaination of contested billing dispute.” Notice of Removal
1, at 1. At the Workers’ Compensation Admirasion hearing, however, the Notice of Removal
states that Med Flight argued that the Wssk Compensation Administration did not have
jurisdiction over that billing dispute, because thirline Act “preemptsany State regulation or
review of its rates,” resulting in the WorkeiSGompensation Administtian’s dismissal of the
matter with prejudice. Notice of Removal { 11latThen, according to the Notice of Removal,
Med Flight filed its Complaint in state courGee Notice of Removal | 2, at 2. The Notice of

Removal asserts, regarding subject-matter jutigaian federal court, that, “[a]lthough Plaintiff
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dresses its claims for relief in the garb of staie leourts regularly lookast the nominal causes
of action to the litigation realities when deicig whether federal queésn jurisdiction exists”
and that the Supreme Courttbe United States of Ameridaas emphasized the “commonsense
notion that a federal court ought to be ableh&ar claims recognized under state law that
nonetheless turn on substantial sfiens of federal law.” Note of Removal { 9-10, at 3.
Importantly, the Notice of Removal identifiesath“even though state lagreates . . . causes of
action, a case might still arises under the laws obtheed States if . . . right to relief under state
law requires resolution of a substial question of federal law.Notice of Removal § 10, at 4
(internal quotation marks omitted). In tlwase, the Notice of Removal alleges:

Plaintiffs Complaint alleges that Plaifitwas improperly reimbursed for its air

ambulance services and that the [ArliPAct] preempts any State statute,

regulation, or law that allows for anyimbursement other than the total billed
amount. . . . Instead of looking at tNew Mexico Workers’ Compensation Act

as its exclusive remedy, Plaintiff's request for relief rests entirely on the Court’s

interpretation of the [Alme Act]'s preemption provision. A federal question is

thus necessarily raised in the Complaint.

Notice of Removal 1 11, at 4.

The Notice of Removal further explains thatth the Airline ActCongress “deregulated
the commercial airline industry gbat airlines would competeitlv one another based on price,
routes, and service,” and thair ambulance patients differrtdm typical airline passengers
because they often have no choice between ambutaocielers.” Notice of Removal 1 12, at 4.
States, as the Notice of Remopabvides, “have regulated theea that air ambulance providers
charge through statutes, regidas, and workers’ compensatiaathorities,” and “air ambulance
providers have increasingly begunfile suits assentg that state agenciéasck the athority to

regulate or reduce air ambulance fees.” Notit®emoval | 13-14, at 5. Thus, according to

the Notice of Removal, the Complaint “allegeattivorkers’ compensation providers must pay
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the rates charged by the ambulance provider howitany limitation or review imposed by the”
Workers’ Compensation AdministratiomNotice of Removal § 14, at 5.

The Notice of Removal therefore alleges thhalisputes “that Gngress actually intended
the [Airline Act] to preempt state workers’ coemnsation laws and regulations,” and that federal
cases are on appeal “before the Tenth and Fifth Circuits” regarding this matter. Notice of
Removal | 15, at 5. The Notice of Removaltartexplains that thelcCarran-Ferguson Act,
15 U.S.C. 8§ 1012(b), “precludes federal statditesn preempting state regulation of insurance
unless the federal statute specifically relates ¢éobtlisiness of insurance” and that “the [Airline
Act] does not specifically relate to the businessnsurance.” Noticeof Removal § 16, at 5.
The Notice of Removal asserts that, because’Rhantiff's claims are primarily based on its
allegation that the [Airline Act] preempts state regulation” of workers’ compensation insurance
in the air ambulance context, grounds for renhdzsed on federal-question jurisdiction exist.
Notice of Removal § 17, at 5-6.

3. The Answer.

Builders Trust, after filing the Notice of Rmval, answered the Complaint with Builders
Trust of New Mexico’s Answer te@laintiff's Complaint for Deband Money Due and Breach of
Contract, filed November 17, 2016 (Doc. 3)(“AnstyerThe Answer, in relevant part, “admits
that Plaintiff charged $58,834.29 for the thaot,” “that it paid Plaintiff $10,477.36,” but
“specifically denies that Plaintiff is entitled &amy more money than what was paid.” Answer
20, 23, 24, at 4. The Answer further denies e¢hestence of any contractual obligation by
Builders Trust to Med Flight._ See Answer 3®-at 4-5. Importantly, the Answer raises a
number of defenses to the Complaint, includifagi[ure] to state a @im” and a potential time

bar. Answer at 5-6. The Answer also assasta defense that BuildeFsust “acted prudently,
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in good faith, and each affs actions relative to the Plaifftand the allegations in Plaintiff's
Complaint were justified,” andhat “[tlhere was an honest spiute regarding the value of
Plaintiff's claim and [Builders Trust] is entitleto contest the amount claimed by Plaintiff.”
Answer at 6. Further, the Answer asserts defanse that “[tjhe Alime Deregulation Act does
not entitle Plaintiff to obtain the remediesught in this case, and does not preempt the New
Mexico Workers’ Compensation Act or the Néexico workers’ compensation proceedings,”
and that “[tjhe McCarran-Ferguson Act, 15 LS8 1012(b), precludes federal statutes from
preempting state regulation of imance, unless the federal statigpecifically relates to the
business of insurance. Accordingly, the #iel Deregulation Act cannot govern reimbursements
due to Plaintiff under the insuranpelicy at issue in this case.” Answer at 6. Last, the Answer
contends that the dispute is mgte, and that the Contract polisyterms, “unclean hands, laches,
waiver, estoppel and/or ratificah,” and “comparative bad faith aomparative fault or failure

to timely comply with policy preconditions to sudll bar Med Flight’s clans. Answer at 6-7.
The Answer also asserts that Med Flight is dirior limited, to the extent Builders Trust has
relied on any of its “acts, omissions, material epgesentations or material representations” to
its detriment. Answer at 7.

4, The MTD.

Builders Trust filed its MTD on Novembdr7, 2016, asserting that “Counts Il and II,”
alleging breach of contract, and breach of the covenant of good faith and fair dealing, fail to “set
forth claims upon which relief can be granteddgcause there is no contract between Builders
Trust and Med Flight. MTD at 1.In addition, the MTD asserthat there is no contractual
privity between Med Flight and Builders Trust, ahdt thus Med Flightadcks standing to pursue

its claims. _See MTD at 1. Accordingly, the M Tequests that the Court dismiss “Counts Il and
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[l with prejudice pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6).” MTD at
1.

After restating the Complaint®ctual allegations, and the legal standards appurtenant to
rules 12(b)(1) and 12(b)(6) of the Federal RWé£ivil Procedures, Builders Trust first argues
in the MTD that Med Flight “has entirely failed set forth a plausible claim for either breach of
contract,” because, “[a]lthough Plafhalleges that Mr. Woods assigd to Plaintiff his interest
in all benefit plans from which he was entitledrézover for the services provided by Plaintiff,
Plaintiff has failed to establigdr. Woods’ entitlement to recovérom [Builders Trust].” MTD
at 5. Builders Trust asserts thapecifically, Med Flight “has failed to allege the existence of
any contract between Mr. Woods and [Builderssty. As the workers’ compensation insurer
for Murphy Builders -- the company for whicMr. Woods was working -- any insurance
contract would be between [Builders TrustdaMurphy Builders.” MTD at 5. Thus, Builders
Trust argues that, “[g]iven the absence of aagtiact between Plaifitiand [Builders Trust],
Plaintiff cannot sustain a claifor breach of contract againfBuilders Trust].” MTD at 5

(citing Healthsource, Inc. v. X-ray Assoad N.M., 2005-NMCA-097, 1Y 19-21, 116 P.3d 861).

Builders Trust then argues that Med Flight rbeéss lacks standing fmursue its breach-of-
contract claim, because “there is no contractl, thus, no contractual privity between” Med
Flight and Builders Trust. MTD at 5.

Next, the MTD addresses Med Flight’s cldion breach of the covenant of good faith and
fair dealing, and argues that, “[ijn New Mexjdbe existence of a covenant of good faith and
fair dealing requires an underlyirgpntract.” MTD at 6. ThysBuilders Trust asserts that,
because there is no contract between it and Migtht, the covenant cannot apply, and, further,

because no contract exists, no contractual privity to support standing exists between it and Med
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Flight. See MTD at 6. Builels Trust thus requests thattourt dismiss the Complaint’s
Count Il and Il._See MTD at 6 (cignFed. R. Civ. P. 12(b)(1), (b)(6)).

5. The MTD Response.

Med Flight responded to the MTD with R&if Gallup Med Flight, LLC’s Response to
Defendant Builders Trust of New Mexico’s RaftMotion to Dismiss, filed December 5, 2016
(Doc. 8)(“MTD Response”). Med Flight assertatthWoods is a third-pty beneficiary to the
workers’ compensation insurance contraettween Builders Trasand Woods' employer
Murphy Builders, and that Woods assigned argint$ he had as aitt-party beneficiary
regarding his air ambulance traost to Med Flight._See MTD Reonse at 1. This assignment,
Med Flight argues, establishesntractual privity between @nd Builders Trust, supporting its
claims for breach of contract, and breach of ¢beenant of good faith and fair dealing. See
MTD Response at 1.

In support of Med Flight's claims, the NDI' Response first argues that a third-party
beneficiary of a contract can have enforcealgbts against another party to the contract, and
that Woods was a third-party beneficiary, withaeoeable rights, to the workers’ compensation
insurance contract between MurpByilders -- who was requiredy statute to provide workers’
compensation for its employees” -- and Build&rsist. MTD Response at 3-4. Med Flight
further argues that the insunce agreement between Murphy Builders and Builders Trust was
“intended to benefit Murphy Builders [sic] enogkes, such as Michadloods, who are injured
while performing work for MurphyBuilders.” MTD Response at 4Thus, Med Flight asserts
that “[tlhere can be no disputkat Mr. Woods was a third pgrbeneficiary for any workers’
compensation insurance contract betweenilfBus Trust] and Murphy Builders,” and that

therefore Woods is entitled to enforce all of this rights under the insurance contract between
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Builders Trust and Murphy Builders. MTD Response at 4. In this case, then, the MTD
Response concludes that Woodsaaglid third-party beneficigr assigned his rights to Med
Flight regarding his air ambulance transportUddMH, authorizing Med Flight's suit against
Builders Trust in the presenttam. See MTD Response at 4.

Med Flight then argues that, because Woods tisird-party beneficiary to the workers’
compensation insurance contract between MurBhilders and Builders Trust, and that he
assigned his rights under that contract, in relepant, to Med Flight, Med Flight's “allegations
adequately plead claims for breach of conteant breach of the covenant of good faith and fair
dealing” where Builders Trust has not fulfillélle cost of the air ambamce’s services. MTD
Response at 4. Here, accordingite MTD Response, Med Flighas “pleaded in its Complaint
that [Builders Trust] breached its contractr@fusing to pay the billed charges under workers’
compensation associated with the treatmeowiged by” Med Flight toNVoods. MTD Response
at 5. The MTD Response also argues that Meghthas “further pleaded that by refusing to
pay billed charges arising out tfe treatment . . . [Builders Titlidoreached the covenant of
good faith and fair dealing which is presentirery contract in Newlexico.” MTD Response
at 5. Med Flight then reiterates that the Galould draw all reasonable inferences from the
Complaint in its favor and that the Court shibtiierefore deny the MTD. See MTD Response at
5-6.

6. The MTD Reply.

Builders Trust replied in support of its NDTwith Defendant Builders Trust of New
Mexico’'s Reply in Support of Its Partiéllotion to Dismiss, filed December 19, 2016 (Doc.
12)(“MTD Reply”). The MTD Replyargues, first, that the “Pldiff has entirely failed to set

forth any legal authority supporting its asserttbat a third party beneficiary can assign his
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rights to workers’ compensatiobenefits to his healthcare prders.” MTD Reply at 1.
Although “no New Mexico court has addressttus issue,” the MTD Reply cites to the
Restatement (Second) of Contracts 8 3)(A) (1979), for tle proposition that

Mr. Woods could not assign his workersbmpensation benefits to Plaintiff

because any such assignment would haegerially changed [Builders Trust’s]

duty and increase the risk imposed oni[@ers Trust] by the contract. Moreover,

any such assignment would be contrao New Mexico’'s public policy.

Accordingly, Plaintiff has not, and cannagt forth the existence of a contract

between Plaintiff and [Builders Trust].

MTD Reply at 1. Builders Trust thus contendattthe lack of support faVled Flight's “claim

that there is contractual priyibetween itself and [Builders Ust] because Mr. Woods assigned

to [Med Flight] his interest as a third-party beneficiary of the workers’ compensation insurance
contract between [Builders Trust] and Murphy Builders,” is grounds for dismissing the
Complaint’'s Counts Il and Ill regarding badeaof contract. MTD Reply at 2.

Builders Trust argues that “the only case remar@dssignment to which Plaintiff cites is
Seaboard Fire & Marine Ins. Co. v. Kurth, 1980-NMCA-112, 96 N.M. 631, 633 P.2d 1229,”
which considered “whether a claimant under lew Mexico WorkersCompensation Act could
assign his claim against a third-party tortfeasor shahhe was not amdispensable party to the
action brought against the tortfeasor.” MTDpReat 2 (alterations omitted). According to
Builders Trust, a man named Higgins was injume a car accident with a defendant named
Kurth, and, after the accident, Seaboard pHiggens an amount “under the workers’

compensation policy” and ém retained a subrogatfdrmeceipt from Higgens. MTD Reply at 2-

3. According to Builders Trust, a few years after the accidahttzat transaction, Seaboard and

2ISubrogation is defined as “thinciple under which an insurer that has paid a loss
under an insurance policy istdled to all the righd and remedies belonging to the insured
against a third party with respect to any lossered by the policy.” Subrogation, Black’s Law
Dictionary (7th ed. 2000).
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Higgens sued Kurth asserting a claim “based on the payment of benefits to Mr. Higgens under
the New Mexico Workers’ Compensation Act.” ITReply at 3. The MTReply explains that

the state court first dismissed Higgens fromdhi¢, and then Seaboard, because Higgens was an
essential party. See MTD Reply at 3. Buildérgst provides that, oappeal, Seaboard argued
that Higgens had assigned his right to actionSeéaboard with the subrogation receipt, and the
Court of Appeals of New Mexico partiallggreed, holding that ¢hsubrogation receipt --
although not investing Seaboard a right obregation -- provided Seaboard a right to
reimbursement, and thus Higgens was a dispemgeaty. See MTD Reply at 3. Builders Trust
thus explains that “th&lew Mexico Court of Apeals has stated th&aboard Fire & Marine

Ins. Co. simply stands for the proposition thaetlNew Mexico Workers’ Compensation Act
creates no right of subrogation or assignment éniisurer, merely a righaf reimbursement.”
MTD Reply at 3-4 (internal quotatiomarks and alteration omitted).

Accordingly, Builders Trust argues that thesent case is dissimilar; here, the Court is
not considering an “insurer’s right of reimbursemiain a third party for the benefits that were
issued to a worker. Instead, tltgse involves an alleged assignitena healthcargrovider of
the workers’ right to benefits under the woketompensation contract between his employer
and his employer’s insurer.” MTD Reply at 4Builders Trust then cites the Restatement
(Second) of Contracts, which quides: “A contractual right cabe assigned unless . . . the
substitution of a right of the assignee for thghtiof the assignor would materially change the
duty of the obligor . . . or matatly increase the burden of rigskposed on him by his contract.”
MTD Reply at 4-5. In thiscase, Builders Trust explainsathWoods could not assign his
benefits, because that assignment materially changes its duties and increases its risk in the

contract._See MTD Reply at 5. That result i tlase, according to Builders Trust, because the
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assignment does not “merely change the persavhtim payment was to be made. Instead, it
would subject [Builders Trust] to the risk ofuiag to make a higher payment . . . [because the]
contract with Murphy Builders gpiires it only to payor reasonable and nessary health care
services from a healthcare provider.” MTD Rept 5. Builders Trust hes on the language in
the Contract, stating: “We will pay promptlyhen due the benefits required of you by New
Mexico workers [sic] compensation law.” MTD plg at 5 (alterations omitted). Because the
third-party beneficiary, Woods, calibssign his rights to benefits aohealthcare provider, such
assignment entails an increased risk that Builders Trust will be lialj@y any charges, no
matter how exorbitant. See MTD Reply at 5.

Builders Trust also contends in the MTD @Re that such an assignment “would be
contrary to New Mexico’s public policy,” becsel the New Mexico Workers’ Compensation Act
is intended “to protect injured workers frobecoming dependent on public welfare and to
provide them with some financial securityMTD Reply at 6. According to Builders Trust,
“[aln employee’s assignment of their workec®mpensation benefits to a healthcare provider
would not prevent the employee from becomdependent on public welfare or provide the
employee with financial security.” MTD Repbt 6. Further, allowing assignment, Builders
Trust contends, creates “unprecedented litigation,” because litigants can bypass bringing disputes
before the Workers’ Compensation Adminisivati MTD Reply at 6. The MTD Reply thus
concludes by requesting that the Cayreint the MTD. MTD Reply at 7-8.

7. M otion for Judgment.

Med Flight filed its Motion for Judgmemin January 5, 2017. See Motion for Judgment
at 1. The Motion for Judgment argues that MedHlis “entitled to te relief sought in its

Complaint as a matter of law as there are nterra facts which digpte the relief sought by
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[Med Flight].” Motion for Judgmetnat 1. After setting out whahe Motion for Judgment calls
the “Material Facts,” Med Flight argues th&MS regulations mandate that “the treating
physician at the transferring hospital [] decides llogvindividual is trargorted to the recipient
hospital.” Motion for Judgment at 6-7. Further, according to Med Flight, under EMTALA, the
responsibility is “on thetransferring hospital to ensureettStatute’s requirements are met.”
Motion for Judgment at 7. According to Meddfit, regulations intemeting EMTALA require
“hospitals accept payment under the Medicpregram to provide emergency health care
treatment to anyone in need . . . .” Motion for Judgment at 7.

The Motion for Judgment next provides tloesarios where “federal law may supersede,
or preempt, state law,” and explains that #idine Act “includes a preemption clause that
prohibits States from enacting or enforcing ldihet have a connection with, or reference to, an
air carrier’'s prices, routes @ervices,” and that the preengsti clause has broad overarching
application. Motion for Judgment at 7-9 @mal quotation marks omitted). The Motion for
Judgment also indicates that the Supreme Couwrt'lneld that a state ‘ay not seek to impose
their own public policies or theies of competition or regulan on the operations of an air
carrier,” whether by statute or common law @quitable contract atrines.” Motion for

Judgment at 11 (citing American Airlinesclnv. Wolens, 513 U.S. 219, 225-28 (1995)). As

Med Flight argues, “air ambulance operators dediby the FAA are air carriers entitled to the
protections afforded by the [#ine Act],” which means that “[o]nce the [DOT] Secretary
certificates an air ambulance operator, the competitive marketplace, rather than state regulations,
controls the operator’'s pricesyutes, and services, and only the secretary may revoke an air

ambulance operator’s certificateMotion for Judgment at 13.
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Med Flight then provides the legal stardlor a motion for judgment on the pleadings:
“Judgment on the pleadings may be grantethd& moving party clearly establishes that no
material fact remains to be resolved, and thaptrey is entitled to judgment as a matter of law.

The Court may examine the pleadings ang facts which the Court can take judicial
notice.” Motion for Judgment at 13. Here, Melight asserts in itdlotion for Judgment that
“New Mexico Workers’ Compensation Statud@d Rules are not pre-empted by the [Airline
Act],” and, thus, because “the [Airline Actjoes not pre-empt thBlew Mexico Workers’
Compensation Act, the reverse-preemption doctifrtbe McCarren Ferguson Act is not ripe for
adjudication in this case, but the defenses rdigetthe Defendant in itAnswer are pre-empted
by the [Airline Act].” Motion for Judgment at 14.

Regarding Airline Act preemption of the iNeMexico Workers’ Compensation Act, Med
Flight explains that

the NM Act is not written in a mannehat relates to air ambulance rates or

services nor does the fee scheduleudelin its over 9,100 paces a provision

for payment to air carriers. It appedat New Mexico has simply chosen to

avoid the issues of the [Airline Acby not setting a fee schedule for an air carrier.
Motion for Judgment at 14. Thus, Med Flight aards, because “air caerirates seem to be
intentionally omitted . . . the [New Mexico Workers’ Compensation Act] provides for such a
situation, providing thaa ‘health care provider shall beighehis usual and customary fee for
services rendered or the maximum charge éskedal pursuant to Subsection A of this section,
whichever is less.” Motion for Judgment B (citing New Mexicoworkers’ Compensation
Act 8§ 52-4-5(B)). According to Med Flighthe New Mexico Administrative Code defines
“usual and customary fee” as “the monetarg fhat a practitioner normally charges for any

given health care service,” which is the fee thaharged Builders Trust and that Builders Trust

has refused to pay. Motion for Judgmentat(citing N.M. Admin. C. 11.4.7.8(C)(2)). Thus,
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Med Flight argues, Builders Trust's statement that“Plaintiff seeks to compel [Builders Trust]
to pay increased air ambulance fees/rates andaithddamages, alleging that the [Airline Act]
preempts establishment of State regulation anewewf its rates, including review by the New
Mexico Workers’ CompensatioAdministration,” is false. Motion for Judgment at 15. Med
Flight explains that, although eéhAirline Act preemptdNew Mexico’s regulabn of air carrier
rates, the New Mexico Workers’ Compensation Act has “not attempted to establish air
ambulance rates thus therenisthing to be pre-empted.” Motion for Judgment at 15. Med
Flight argues that, in light of the New Mexi¥dorkers’ Compensation Act, it is only asking it be
paid its “usual and customary” fees, which it billed in the case of Woods’ transport to UNMH.
Motion for Judgment at 15. According to MeddHi, because there is nothing left for further
determination “as the statutory language isniniguous,” it is owed its usual and customary
amount, which it argues it charged in tbaése. Motion foJudgment at 16.

Med Flight then argues, however, thiite Airline Act preempts Builders Trust’s
affirmative defenses, even thoughe [Airline Act] permits sate-law-based court adjudication
of routine breach of contract claims.” Motifor Judgment at 16. Med Flight argues that such
preemption of Builders Trust's defensesists, because, “[a]ithough the [Airline Adtas not
preempted [Med Flight]'s state law breach ohtract claim against Builders Trust, there are
instances where certain claims asserted agamstr carrier . . . are preempted.” Motion for
Judgment at 17. Those instangedude, Med Flight argues, Buids Trust's assted defenses
of “unclean hands, laches, waiver, estoppel, anmdtdication,” and of “comparative bad faith or
comparative fault or failure to timely complyith policy preconditions to suit.” Motion for
Judgment at 18. Thus, the Motion for Judgment concludes by stating: “Because the parties agree

that the [Airline Act] does not preempt tidew Mexico Workers’ Compensation Act, the
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reverse preemption doctrine oktMcCarren Ferguson Act is not applicable and the issue raised
by [Builders Trust] in its Affirmative Defensesm®t ripe for adjudicatiom this case.” Motion
for Judgment at 18.

8. M otion for Judgment Response.

The Motion for Judgment Resp@nbegins by arguing that
judgment on the pleadings is entirelyappropriate in this case because the
pleadings reveal numerous disputes reiggrdhe material facts. Additionally,
[Med Flight] is not entitled to judgent on the pleadings because it cannot
demonstrate, as a matter of law, tharéhwas contractual privity . . . or that
[Builders Trust] breached the underlying contract.
Motion for Judgment Response at 1. Further, Builders Trust, in its Motion for Judgment
Response, argues that Med Flight “misconstruesatiplicable law in coahding that [Builders
Trust]'s defenses are preempted.” Motiom fmdgment Response at 1. Builders Trust then
argues that Med Flight's
statement of material facts is replete with new, unsubstantiated assertions. The
Court should disregard this extraneoufimation. If the Court considers this
extraneous information, it should convétaintiff's Motion into a motion for
summary judgment. Even if the Courtreeto convert . . . [Med Flight] has
entirely failed to support itassertions with citations tte record [and] the Court
should not consider [the] unsubstantiated assertions.
Motion for Judgment Response at 2 n.1. In shene vein, Builders Trust also argues that
“[mlany of these asserteddts contain characterization$ law [and a]lthough a court may
consider any facts of which it can take judigiatkice in ruling on a motion for judgment on the
pleadings . . . a court can only takmlicial notice of adjudicativéacts, not legislative facts.”
Motion for Judgment Response at 2. Builders Tthiss requests that, its conversion of the

Motion for Judgment to a summary judgment mofithe Court not tak@udicial notice of

legislative facts alleged as material facBee Motion for Judgment Response at 2.
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The Motion for Judgment Response then disptitesnaterial facts 4n the context of a
motion for judgment on the pleadings -- by firgiting which proffered marial facts contain
information beyond those that the pleadingsvpite, and then proffering its own “disputed”
material facts. Motion for Judgment Response @Gt 2ccording to Builders Trust, the disputes,
essentially, are whether contraal privity, by Woods’ assignmerf his contractual rights to
Med Flight, exists between Med Flight and Bleits Trust, and whether the amount Med Flight
billed Builders Trust constitutes Med Flightrsormal charge for services. See Motion for
Judgment Response at 5-6. Builders Trust themains the frameworf EMTALA regarding
the transfer of patients from hwtal to hospital. See Motion for Judgment Response at 6-7.
Next, the Builders Trust discusspreemption and how Congress “etiea the [Airline Act] after
determining that maximum reliance on competitivarket forces would best further efficiency,
innovation, and low prices as well as varietydaguality of air transportation services,” and
thereby included a broad preemption clause enAhline Act. Motion for Judgment Response
at 7-8 (internal quotation marlsmitted). Builders Trust argues that the preemption clause’s
scope is broad, reaching state enforcement acti@ishave “a connectiowith or reference to
airline rates, routes, or services,” and that “the central purpose of the” Airline Act is to eliminate
“federal regulation of rates, rad, and services” so that the netrkan govern these categories.
Motion for Judgment Response at 8-10. Thasording to Builders Trust, the preemption
clause’s purpose is to ensure that states ddilhtite void that the Airline Act’s deregulation
creates. _See Motion for Judgment ResponskOat Common law contract claims under the
Airline Act are, the Motion for Wdgment Response argues, tlamsintegral component of the
market forces that the Airline Act soughtdémbolden. _See Motion for Judgment Response at

10.
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The Motion for Judgment Response themsuto Builders Trust’'s argument against
judgment on the pleadings, first framing Medghklis argument in the Motion for Judgment as
being “that the Court should enggdgment on the pleadings besatthe [Airline Act] does not
preempt the New Mexico Workers’ CompensatiAct and because the New Mexico Workers’
Compensation Act provides that Plaiinis entitled to be paid its usual and customary fee for []
services that it provided.” Motion foudgment Response at 13. The Motion for Judgment
Response then concedes that Builders Truse&mgthat the [Airline Act] does not preempt the
New Mexico Workers’ Compensation Act oreview by the New Mexico Workers’
Compensation Administration.” Mion for Judgment Response at 13. Yet, Builders Trust also
asserts that, although Med Fligdtates in the Motion for Judgmethiat it declined to submit to
the Workers’ Compensation Administration’sriggdiction for reason®ther than preemption,
“the Order of Dismissal . . . shows otherwise,ti amdicates that Med Fjht cited federal law as
its reason for refusing to submit to the WoskeCompensation Adminisition’s jurisdiction.
Motion for Judgment Response at 13 n.3 (citingedrof Dismissal (dated July 13, 2016), filed
December 19, 2016 (Doc. 14-1)). NonethelessldBts Trust then argues that Med Flight has
not, in the pleadings, set forth that the amotrtharged Builders Trust was the “usual and
customary fee.” Motion for Judgment Responsg&3at Indeed, Builders Tst contends, whether
the amount Med Flight charged is the usual angtomary fee is theubject of an “honest
dispute.” Motion for Judgment Response at BRilders Trust then disputes the existence of a
contractual obligation ax breach of a contract on its part. See Motion for Judgment Response at
14. Builders Trust contends that the “Plaintifshentirely failed to set fth any legal authority
supporting its assertion that third party beneficiary cansaign his rights to workers’

compensation benefits to a healire provider. Any such assignrhés contrary to the law, as
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set forth in the Restatement (Second) of @Guois.” Motion for Judgment Response at 16.
Further, in this case, Builders Trust asser&t #n assignment by Woedo Med Flight would
have “materially changed” its duty under its gant and “increased the risk imposed” on it by
the contract. Motion for Judgment Response at B@ilders Trust thus antends that it has
“‘complied with its contract to pay reasomabhealth services” anthat Woods' alleged
assignment was not valid. Motion for Judgment Response at 16-17.

Builders Trust next argues that, should thei€coonclude that aontract exists through
assignment, nonetheless, it fulfilled its obligatito pay “a reasonable, customary fee for air
ambulance services” under its c@dt with Murphy Builders.Motion for Judgment Response at
17. Builders Trust argues that by paying whatdeemed to be theeasonable healthcare
services” cost, its contractual lgdations and covenant of fadealing obligations were met.
Motion for Judgment Response at 17-18. Lt Motion for Judgment Response addresses the
contention that the Airline Act preempts Buald Trust's defenses. See Motion for Judgment

Response at 18. Builders Trust argues that tipee®ne Court, in American Airlines v. Wolens,

did not discuss Airline Act preeripn of equitable contract doctes, and that here, regardless,
the “equitable defenses relate only to Riffie conduct” as opposed to “state-imposed
obligations,” meaning that Airline Act pemption does not apply. Motion for Judgment
Response at 20.

9. M otion for Judgment Reply.

The Motion for Judgment Reply provides thabtitractual privity exists as a result of
valid assignment and the assignment did nqtaad any obligation oDefendant. Further,
Defendant inaccurately presented [argument ti§ Workers’ Compensation Administration] as

it pertains to billing by air medal providers and Defendant igjtered to pay [Med Flight] for
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[Med Flight]'s normal and customary chargedMiotion for Judgment Reply at 1. Med Flight
contends that assignment, such as that obdao Med Flight, iscommon practice in the
medical industry . . . and legally could not[] erdaany of Defendant’s obligations.” Motion for
Judgment Reply at 1-2. Med Flight alsontends that the amount it billed was the “amount
normally charged.” Motion for Judgent Reply at 2. Med Fligheiterates that the law “clearly
shows” that it is entitled tdull compensation “for amounts norityacharged,” that it “is in
contractual privity, through assigrent,” and that the contrabas been breached. Motion for
Judgment Reply at 2.

Regarding conversion of the Motion for Judgminto a summary judgment motion, the
Motion for Judgment Reply provides that Metight “acknowledges that it is the Court’s
prerogative to consider matters side the pleadings, attachedegibits by ether party, and
thereby convert [Med Flight]'s Motion to ®lotion for Summary Judgent.” Motion for

Judgment Reply at 2 n.2 (citing Hartford Cas. IGo. v. Trinity Universal Ins. Co., 158 F. Supp.

3d at 1196). Med Flight then addresses thegassent issue, and provides that “[h]ealth care
providers can, and regularly do, receive assignnfeons patients against insurers.” Motion for
Judgment Reply at 2 (citing Webb Aff.)(explainititat Webb is Med Flight's Vice President,
and that this assignment and Ioigli is standard practice). Medight argues that “the majority
view is that healthcare providers may receae assignment from patients.” Motion for

Judgment Reply at 2-3 (citing Cagle v. Brunkt? F.3d 1510 (11th Cid997), but explaining

that the United States Court of Appeals for Temth Circuit has not yet addressed the issue).
Thus, Med Flight maintains that it receivedvaid assignment of Wamls’ insurance benefits
through the standard procedutkat were followed during hisansport to UNMH. _See Motion

for Judgment Reply at 3-4. According to Médight, that assignnme “did not expand
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Defendant’s obligations,” because “an assigneeacquires by virtue of his assignment nothing
more than the assignor had . . . .” Motion for Judgment Reply at 5.

Med Flight next addresses whether itilldd the amount normally charged for the
transport of Michael Woods.’Motion for Judgment Reply at 6According to Med Flight, the
Workers’ Compensation Administran “does not limit or set a e that air ambulance medical
providers may charge for their services, unlitber medical services covered by the Act.”
Motion for Judgment Reply at 6. Instead, dM€&light states, the New Mexico Workers
Compensation Act provides that “adith care provider gl be paid his usual and customary fee
for services rendered or at the maximum chageblished pursuant to Subsection A of this
section, whichever is less.” Motion for Judgmh Reply at 6 (citing New Mexico Workers’
Compensation Act 8 52-4-5(B))(grmasis omitted). Med Flight gmes that given the lack of a
fee schedule under the New Mexico Worke@&impensation Act, the Airline Act preempts
Builders Trust’s affirmative defenses, because &bdant is unilaterally attempting to set an air
carrier's rates” by contesting this bill. Matiofor Judgment Reply at 6. Med Flight then
explains that Builders Trust contests that iarged the usual and customary amount solely by
reference to the Frazier Aff., which Med Fligiigues “appears on its face to be expert opinion
regarding the market value of air ambulance isesvin New Mexico,” and which Med Flight
argues the Court should disregard, because etggtirhony is not a substitute for facts. Motion
for Judgment Reply at 7. Further, the Wenk Compensation Admisiration, according to Med
Flight, “does not state that medi providers not covered byetAct's fee schedule can only be
paid the usual and customary fee, but instea@ssthiat medical providers shall be paid their
usual and customary fees whictshmen interpreted to mean the monetary fee that a practitioner

normally charges.” Motion for Judgment Reply7at Accordingly, the Med Flight submits that
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it charged its “usual and customary fee” in thisecaMotion for Judgment Reply at 7 (citing the
Webb Aff.).

10. TheJanuary 23, 2017, Hearing.

The Court held a hearing on January 23, 208&e Transcript of Hearing, taken January
23, 2017 (“Tr.")??> The Court began the hearing by restirg that the parties argue the MTD
and Motion for Judgment toteer, and then indicated:

| guess I'm not quite sure why these claims [can’t] be assigned from an insured to

a health care provider. $eems like the biggest objection from Builders Trust is

that it expands the right, buguess you could just saydbesn’t expand the right.

Whatever is assigned is no more or gretiten what the individual insured has. |

guess I'm not seeing that that's a peshl | guess | worry about does making

these assignable undercite workmen’s comp act . . . and their ability to

negotiate these flights and other Meacare providers, so | don't quite

understand[] that and whether it would or not. But it seems to me that the sort of

privity and standing argumentind those sort of things that the defendant argues

all fall by the wayside if this claim can be assigned. And | guess | am inclined to

think it can be.
Tr. at 2:16-3:11 (Court). The Court also indicatiealt it had done work, in a different context,
which required it to research tlest of a medivac transport, léag the Court to be “a little
concerned about the total amount that was beiaggeldl. It seemed high . . . | was a little bit
skeptical that | could grant summary judgmem the amount.” Trat 3:20-4:14 (Court).
Additionally, the Court was hesitant to conclude thatave jurisdiction ovethis.” Tr. at 4:14-
18 (Court).

Builders Trust then argued, beginning with tb&ue of assignmentnd stated that “[t]he
assignment would run the riskaththe rights would bgreater and expandg Tr. at 5:13-15

(Sherrell). Builders Trust explained that thee@ive fact is how the assignment of workers’

’The Court’s citations to the transcript of thearing refer to theaurt reporters original,
unedited version. Any final transcript may contslightly different pag@nd/or line numbers.
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compensation rights will “undercut the workershgm administration,” because then the “health
care providers would basicallyypass the workers’ comp adnstration, where you just have
one administration that’s looking at the billsdadetermining the reasonable[ness] and instead
healthcare providers would be alite bypass [that procedurehé go to all the courts in the
state.” Tr. at 6:4-16 (Sherrell)Builders Trust contended that, because the judges in court may
vary in their decisionmaking, assignment potdiytiavill alter its rights under the contracts it
makes in the workers’ compensation conte8ee Tr. at 6:4-16 (Sherrell). The Court then
suggested:

| can certainly see why our state cosystems would be hostile to assignments

against, for claims against the settletmamounts, because that would interfere

with settlements by plaintiffs all the time if every health care provider received an

assignment against the settlement. S grobably would not be very popular

with the trial lawyers and the lawyers that bring those sort of claims. But in this

situation, isn't it a plus for the workmercemp employee to be able to just assign

this and say basically, Here, you gollect the bill against the insurance

company?
Tr. at 10:3-14 (Court). BuilderBrust argued, even if these imance rights can be assigned, the
Contract nonetheless did not allow for assigniweithout written consent._See Tr. at 11:6-17
(Court). Thus, according to Builders Trust, ashird-party beneficiary of Murphy Builders’
contract for workers’ compensation insuranaéhviduilders Trust, Woods could not assign his
rights under the Contractithhout Builders Trust’'s written consengee Tr. at 12:9-16 (Sherrell).

Med Flight next pointed to case law suggsgtihat individuals can make assignments to
medical providers and that an8sagnment clauses are waived whmmefits were paid despite
the assignment.__See Tr. at 13:1-17 (Johnsatgre, Med Flight arguk the assignment was
valid, and Builders Trust’'s argumethat the Contract does natlow assignments is futile,

because it paid -- albeit not the full amount of biie-- a portion of the benefits to the assignee,

thus waiving its right to enforcie Contract on that issuee&Tr. at 13:20-22Johnson). Med
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Flight then discussed how courts have decliioeallow workers compensation to have an impact
on “set[ting] fee rates for air ambulances.” dr15:7-23 (Johnson). Mg however, Med Flight
addressed once more the concern that thereawgseater and expanded assignment of rights,”
and argued that the assignment “doesn’t egpan what Michael Woods was entitled to.
Anybody is entitled to negotiate rateThis isn’t going to make &hany different.” Tr. at 16:20-
24 (Johnson). Med Flight continued by explagithat many workers’ compensation insurance
providers will, indeed, make agreements withanbulance providers to avoid issues like the
present one, and that Med Flight has madeeagents with other insurance providers “and
they’ve negotiated rates that are lower than [NHidht]'s usual and cusmary fees.” Tr. at
17:5-18:2 (Johnson). Med Flight also confirmedttthis case does not involve “one of these
situations where [Med Flight] is never getting its normal and customary rate,” and that, where
Med Flight has negotiated a rat&h insurance companies, thetemt of a discounis “10 to 15
percent.” Tr. at 18:9-25 (Johnson).

Med Flight then addressed converting thetiblo for Judgment to a summary judgment
motion and explained:

| believe that this boils down to a silapwe can throw a lot of the pleadings

away in the sense that this boils down toghiemo workers’ comp rate that is set.

If there were then the airline deregutatiact would preempt that. So there is

currently no WCA rate set. Because thex no WCA rate set, GMF is entitled to

its usual and customary fees and we asgngathat based on the facts. . . . |

believe that we have the information tw® that this is, the usual and customary

fees [and that they] are reasonable baseith@nvhat is required to operate and to

keep on a constant on-call basis.
Tr. at 20:13-21:15 (Johnson). Md-light then considered whmr the Court could grant its
Motion for Judgment across the board, because the Court suggested that, while it might grant on

liability, the damages still appeared to be disp -- and Med Flight conceded that the Court

could not grant summary judgment on damagethiatstage. _See Tr. at 21:20-24 (Johnson).
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Med Flight then argued regarding jurisdictidogcause the Court asked how it had jurisdiction,
and explained that “[w]e originallfiled in . . . state court. | believe that the . . . removal
included the possibility of pu[n]tive damagestimat. | don’t know ifthis Court does have
jurisdiction based on just the strict®000 it doesn’t.” Tr. at 22:1-5 (Johnson).

Builders Trust responded and argued:

There are, you could tell from conversais today, . . . numerous issues of facts
for the fact finder that’s not just matserelated to law. We don’t know what the
reasonable and customary -- he talked abdotmula of some sort. That’s not in
the pleadings. That’s not in anythingththe Court could consider for a motion
on judgment on the pleadings. Thatst a statement by counsel. We don’t
know what formula they use. We don't know whether it's reasonable or
customary. We know it's Builders Trustie’'ve been dealing with Gallup Med
flight and others like them for a lorigne, and we have getiated rates down to
the levels that we provided to them whislabout 11 thousand dollars for this . . .
Medicare [and] the CMS would set theitador this flight . . . about $6,000. We
had somebody look at whether not this was reasonalded the customary that
handles this issue acrose tbountry he said $12,000 is reasonable and customary
based on the calculation that he allude[d] to .of this sort of timg. So there is a

lot of issues of fact out there [and] notst on the issue of what a reasonable
charges for this flight. But there are & & other issues ised in their motion
judgment on the pleadings that -- so theu@ should not grant i motion at this
early stage, because we neegdéo. . . litigation . . . .

Tr. at 23:7-24:11 (Kaemper). The Court expéal that Med Flight lth conceded the Court
could not grant the Motiofor Judgment as to damages, but tratiability -- “privity, standing .

. ability to assign” -- it appeared as thoughvés strictly a matter of law. Tr. at 24:19-22
(Court). Builders Trust, accordingly, argued that it was unclear whether Woods, in signing the
alleged assigning document, knew what he daisag and whether medicakcessity supports
the Med Flight emergency flight. See Tr.28:10-26:1 (Kaemper). Rarding jurisdiction,
Builders Trust argued that “we removed the case on federal question because the plaintiff's
complaint was heavy on the application of the ljA& Act]. We didn’t remove it on diversity,

because there is not diversity in this case...” Tr. at 27:11-15 (Kaemper). The Court
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explained, however, that “nobodysaying this claim is preempted we look at the claim that’s
there and if it's just a state lalareach of contract . . . thogest sound like state claims, not
federal questions.” Tr. at 27:25-28@ourt). Builders Trust responded that

on the face of the plaintiff's complaint seems to me the plaintiff [has] brought
up the issue of preemption, the [Airline tApreempting any ste regulation that
would challenge their decision of, you knothis is the amount we’'re owed and
nobody gets to say what the reasonableness.is [B]ut then they seemed to
back off of that in their motion as yaaw, but they've slil[hung] on to the
argument that the [Airline Act] pregpt[s] our affirmative defenses.

Tr. at 28:5-14 (Kaemper).

Med Flight then concluded, arguing that

the reason we talk about [affirmativefeleses] being preempted by the [Airline

Act], [is] because those affnative defenses are attetimg to set rates for [Med

Flight], other than the usual and custoynze. And reasonable comes into that,

but those affirmative defenses and the reason that we pled the [Airline Act] is that

first we said that the workers’ comp, dges not set anly] fees, any rates [for] air

ambulances. If they had we talk about fiAirline Act] . . . preempt[ing] that.

And then in their affirmative defenses . we argue [they af attempting to set

rates for our air ambulance([s].
Tr. at 29:4-17 (Johnson). The Court then musfdjoes your complaint raise this reverse
preemption issue, and what | understand bst,tlyou’'re saying that your claims are not
preempted, and it looks like Builders Trust is sgyihe same thing . . . but you're [raising] the
issue that some of their mostly equitable deés are preempted, righHt[?Tr. at 29:25-30:6
(Court). Med Flight responded that affirmativdadeses -- not claims -- are preempted, and that
it “believe[d]” that preemption is ithe face of it€Complaint -- and

| believe that our complaint is stating that the Workers Comp Act does not set

fees. And then once it was removed, filed the motion for judgment on the

pleadings, we're agreeing that the New Mexico Work Comp Act is not preempted

by the [Airline Act] because it has not set fees.
Tr. at 30:10-16 (Johnson). The Court predsgied Flight, however, whether the argument that

the Airline Act’'s preemptive effect impacts Bueid Trust's affirmative defenses arises on the
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face of its Complaint, see Tr. a1:5-13 (Court), and Med Flightaded: “I believe that the only

way it can be argued for in the Complaint . .th&t we argue that we’rentitled to X amount of

dollars that has not yéeen paid. And that's because those are reasonable and customary fees as
allowed by the workers’ comp act,” and that m®eepreemption was not mentioned at all in the
Complaint, Tr. at 31:20-32:4 (Johnson). Meé&tight continued by providing that, in its
Complaint, “paragraph 16 . . . referring to fAerline Act], [states that] Congress included a
preemption provision in the [Airline AE. . . | believe that is likglthe extent of what could be
argued as reverse preemption.” Tr32#4-13 (Johnson). The Court concluded:

[A]ssuming | can satisfy myself | have jurisdiction over this case -- | don’t think
it's a standing issue, | think people have standing to argue an assignment and
privity -- so it doesn’t go off on any catsitional grounds, | don’t believe. So |
think | can reach the merits of sometbése claims and decide whether these
claims can be assigned, probably whetherabsignment was valid here. It seems
today that the defendant is raising a couple of additional issues, but if they
weren’t raised in the motion then | may et able to decide those. | do think the
damages issue is probably going teegude anything morghan a partial
summary judgment here. | guess I'm inclinedhink that these can be assigned.

I'll give it some thought. It seems to neat the fact that th is unusual in the
sense there is a niche here in which nobldy really an incdive to assign is
different from whether they can be assigrem])'m inclined to think that I'll find

that they can be assigned, but the righhot any greater than what Michael
Woods had at the very beginning of tkisse. The assignment can’t expand it
anymore. And | may have to kind of stapund there. Thabhay be about all |

can say on this, I'm not able to gtasmnyone a complete judgment across the
board. That's probably alhe inclination | can givgou today without spend[ing]
some . . . time on these two motion$.do think | can pobably write them
together even if | maybe have separateufaictections for the twmotions . . . .

Tr. at 32:15-33:19 (Court).

LAW REGARDING RULE 12(B)(1) MOTIONSTO DISMISS.

“Federal courts are courts of limited jurisiiim; they are empowered to hear only those
cases authorized and defined in the Constitution which have been entrusted to them under a

jurisdictional granby Congress.”_Henry v. Office of Tift Supervision, 43 F.3d 507, 511 (10th

-39 -



Cir. 1994)(citations omitted). A plaintiff generalbears the burden of a®nstrating the court’s

jurisdiction to hear his or her claims. SeeébtCo. v. Citizens for a Ber Env't, 523 U.S. 83,

104 (1998)(“[T]he party invoking federal jurisdiction bears the burdérestablishing its
existence.”). “[Because] federal courts areurts of limited jurisdiction, we presume no
jurisdiction exists absent aadequate showing by the partgvoking federal jurisdiction.”

United States ex rel. Hafter Spectrum Emergency Carecin190 F.3d 1156, 1160 (10th Cir.

1999). Rule 12(b)(1) of the FedERules of Civil Procedure allows party to raise the defense
of the court’s “lack of jurisdictn over the subject matter” by motion. Fed. R. Civ. P. 12(b)(1).
The Tenth Circuit has held that motions tesmiss for lack of subject-matter jurisdiction
“generally take one of two foren (1) a facial attack on thsufficiency of the complaint’s
allegations as to subject-matter jurisdiction;(8)y a challenge to ehactual facts upon which

subject-matter jurisdiction is based.” iRw. McDonnell, 299 F.3d 1173, 1180 (10th Cir. 2002).

On a facial attack, a plaintiff is affordeshfeguards similar to those provided in
opposing a rule 12(b)(6) motion: the urb must consider the complaint’s
allegations to be true. See Ruiz v. McDonnell, 299 F.3d at 1180; Williamson v.
Tucker, 645 F.2d 404, 412 (5th Cir. 1981). t Bthen the attack is aimed at the
jurisdictional facts themselves, a distradurt may not presume the truthfulness
of those allegations. A court has widkscretion to allow affidavits, other
documents, and a limited evidentiary hegrito resolve disputed jurisdictional
facts under Rule 12(b)(1). In suchstances, a court’s reference to evidence
outside the pleadings doe®t convert the motion t@ Rule 56 [summary-
judgment] motion.

Alto Eldorado Partners v. City of B& Fe, 2009 WL 13856, at *8-9 (D.N.M.

2009)(Browning, J.)(citations omitted), aff'on other grounds by 634 F.3d 1170 (10th Cir.

2011). The United States Court of Aggps for the Fifth Circuit has stated:

[T]he trial court may proceed as it neweould under 12(b)(6) or Fed. R. Civ. P.
56. Because at issue inacfual 12(b)(1) motion is theial court’s jurisdiction --
its very power to hear the @s there is substantial autfigrthat the trial court is
free to weigh the evidence and satisfy itselfcathe existence of its power to hear
the case. In short, no presumptive truthéss attaches to plaintiff's allegations,
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and the existence of disputed material facts will not preclude the trial court from
evaluating for itself the merits of jurisdictional claims.

Williamson v. Tucker, 645 F.2d 404, 412-13 (5th Qi®81)(quoting_Mortesen v. First Fed.

Sav. & Loan Ass’n, 549 F.2d 884, 891 (3d Cir. 1977)).

When making a rule 12(b)(1) motion, a pamgy go beyond the complaint’s allegations
to challenge the facts upon which jurisdiction depeadd may do so by relying on affidavits or

other evidence properly before the court. Sews Mexicans for Bill Richardson v. Gonzales, 64

F.3d 1495, 1499 (10th Cir. 1995); Holt v. Unite@t8s, 46 F.3d 1000, 1003 (10th Cir. 1995). In

those instances, a court’'s reference to ewideautside the pleadings does not necessarily

convert the motion to a rule 56 motion for suamgnjudgment. _See Holt v. United States, 46

F.3d at 1003 (citing Wheeler v. Hurdman, 822d 257, 259 n.5 (10th Cir. 1987)). Where,

however, the court determines that jurisdictioissues raised in a rule 12(b)(1) motion are
intertwined with the case’s merits, the court dtdlaesolve the motion under either rule 12(b)(6)

or rule 56. _See Franklin Sav. Corp. v.itdd States, 180 F.3t124, 1129 (10th Cir. 1999);

Tippett v. United States, 108 F.3d 1194, 1196 K10ir. 1997). “When deciding whether

jurisdiction is intertwinedvith the merits of a particular disfe, ‘the underlyingssue is whether
resolution of the jurisdictional question requires resolution of an aspect of the substantive

claim.” Davis ex rel. Davis v. Unitetates, 343 F.3d 1282, 1296 (10th Cir. 2003)(quoting

Sizova v. Nat'l Inst. of Standards 8ech., 282 F.3d 1320, 1324 (10th Cir. 2002)).

LAW REGARDING MOTIONSTO DISMISSUNDER RUL E 12(b)(6)

Rule 12(b)(6) authorizes a court to dismissoanplaint for “failure to state a claim upon
which relief can be granted.” Fed. R. Civ.1R(b)(6). “The nature of a Rule 12(b)(6) motion
tests the sufficiency of the allegations within the four corners of the complaint after taking those

allegations as true.” _Mobley v. McCormick) F.3d 337, 340 (10th Cir. 1994). The sufficiency
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of a complaint is a question of law, and when considering a rule 12(b)(6) motion, a court must
accept as true all well-pled factual allegations en¢bmplaint, view those allegations in the light
most favorable to the non-moving party, and di@ivreasonable inferences in the plaintiff’s

favor. See Tellabs, Inc. v. Makor IssueR$ghts, Ltd., 551 U.S. 308, 322 (2007)(“[O]nly if a

reasonable person could not draw an inference [of plausibilityfrom the alleged facts would

the defendant prevail on a motion to diss’); Smith v. United States, 561 F.3d 1090, 1098

(10th Cir. 2009)(“[F]or purposes of resolvirg Rule 12(b)(6) motion, we accept as true all

well-pled factual allegations in a complaint andwithese allegations in the light most favorable

to the plaintiff.” (citing_Moore v. Guthrie, 438 F.3d 1036, 1039 (10th Cir. 2006))).
A complaint need not set forth detailed factual allegations, yet a “pleading that offers
labels and conclusioner a formulaic recitation of the eshents of a cause of action” is

insufficient. _Ashcroft v. Igbal, 556 U.S. 66278 (2009)(citing Bell AtlCorp. v. Twombly, 550

U.S. 544, 555 (2007)). “Threadbameitals of the elements af cause of action, supported by

mere conclusory statements, do not suffice.” Ashcroft v. Igbal, 556 U.S. at 678. “Factual

allegations must be enough to raise a rightrabbef above the speculative level, on the
assumption that all the allegations in the complaint are true {edenbtful in fact).” Bell Atl.

Corp v. Twombly, 550 U.S. at 555 (citation omitted).

To survive a motion to dismiss, a plaintiftemplaint must contain sufficient facts that,

if assumed to be true, state a wilao relief that is plausible onsifface. _See Bell Atl. Corp. v.

Twombly, 550 U.S. at 570; Mink v. Knox, 6I33d 995, 1000 (10th Cir. 2010). “A claim has

facial plausibility when the pleaded factualntent allows the court to draw the reasonable

inference that the defendant is liable for the wmnshict alleged.”_Ashcroft v. Igbal, 556 U.S. at

678 (citing Bell Atl. Corp. v. Twombly, 550 8. at 556). “Thus, the mere metaphysical
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possibility that some plaintiff could prove sorset of facts in support dhe pleaded claims is
insufficient; the complainant must give the court reason to believe that this plaintiff has a

reasonable likelihood of musterifgctual support for #se claims.”_Ridge at Red Hawk, LLC

v. Schneider, 493 F.3d 1174, 1177 (10th Cir. 2@8¥iphasis omitted). The United States Court
of Appeals for the Tenth Circuit has stated:

“[P]lausibility” in this context must refeto the scope of the allegations in a
complaint: if they are so general tithey encompass a wide swath of conduct,
much of it innocent, then the plaintiffs “have not nudged their claims across the
line from conceivable to plausible.” &hallegations must be enough that, if
assumed to be true, the plaintiff plaugilphot just speculatively) has a claim for
relief.

Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10thZDi@8)(quoting Bell Atl. Corp. v. Twombly,

550 U.S. at 570)(citations omitted).

Although defendants must generally plea affitir@defenses in the defendant’s answer,
and not argue them on a motion to dismiss, see ReCiv. P. 8(c), there are exceptions where:
() the defendant asserts an immity defense -- the courts handle these cases differently than

other motions to dismiss, see Glover v. Gartman, 899 F. Supp. 2d 1115, 1137-39, 1141 (D.N.M.

2012)(Browning, J.)(citing Pearson v. Callahan, B56S. 223 (2009); Robbins v. Oklahoma, 519

F.3d 1242 (10th Cir. 2008)); and (ii) where tleeté establishing the affirmative defense are

apparent on the complaint's face, see Miller v. Shell Oil Co., 345 F.2d 891, 893 (10th Cir.

1965)(“Under Rule 12(b), a defendant may raise an affirmative defense by a motion to dismiss
for the failure to state a claim. If the defeagpears plainly on the facé the complaint itself,

the motion may be disposed of under this ruleThe defense of limitations is the affirmative
defense most likely to be established by theglaint's uncontroverted facts. See 5 Charles
Alan Wright, Arthur R. Miller, Mary Kay Kae, Richard L. Marcug Adam N. Steinman,

Federal Practice & ProcedureMTi§ 1277 (3d ed. 2014). If the comamt sets forth dates that
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appear, in the first inghce, to fall outside of the statugdmitations period, then the defendant

may move for dismissal under rul2(b)(6). _See Rohner v. Union Pac. R.R. Co., 225 F.2d 272,

273-75 (10th Cir. 1955); Gossard v. Gossad#d F.2d 111, 113 (10th Cir. 1945); Andrew v.

Schlumberger Tech. Co., 808 F. Supp. 2d 1288, {292.M. 2011)(Browning, J.). The plaintiff

may counter this motion with an assertion thakfeerent statute of limitations or an equitable
tolling doctrine applies to bring the suit withihe statute; the Tenth Circuit has not clarified
whether this assertion must be pled with suppgrfacts in the complaint or may be merely

argued in response to the motion. Cf. KinckeloFarmer, 214 F.2d 604 (7th Cir. 1954)(holding

that, once a plaintiff has pled facts in the complaint indicating that the statute of limitations is a
complete or partial bar to an action, it icumbent upon the plaintiff to plead, either in the
complaint or in amendments to it, facts establighan exception to the affirmative defense). It
appears, from case law in several circuitlBat the plaintiff may avoid this problem
altogether -- at least at the motion-to-dismisgst-- by simply refraininrom pleading specific

or identifiable dates, see Goodman vaxair, Inc., 494 F.3d 458, 465-66 (4th Cir. 2007);

Hollander v. Brown, 457 F.3d 688, 691 n.1 (7tm. @D06); Harris v. New York, 186 F.3d 243,

251 (2d Cir. 1999); Honeycutt v. Mitchell, 2008 WL 3833472 (W.D. 2008)(West, J.), and,

although the Tenth Circuit has not squarely addressed this practice, the Court has permitted it,

see Anderson Living Trust v. WPX Energy Prod., LLC, 27 F. Supp. 3d 1188, 1235-36 (D.N.M.

2014)(Browning, J.).

LAW REGARDING JUDGMENT ON THE PLEADINGS UNDER RULE 12(c)

“After the pleadings are closed -- but eaglyough not to delay trial -- a party may move
for judgment on the pleadings.” Fed. R. Civ.12(c). A rule 12(c) motion is designed to

provide a means of disposing of cases whenmhbterial facts are not in dispute between the
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parties. _See Kruzitis v. Okuma Mach. Tolmi¢., 40 F.3d 52, 54 (3d Cir. 1994)(“Under Rule

12(c), we will not grant judgment on the pleadimgdess the movant clearly establishes that no
material issue of fact remains be resolved and thdue is entitled to judgment as a matter of
law.” (citation and internal quation marks omitted)).A “[jJudgment on the pleadings should
not be granted ‘unless the moving party has cleaskablished that no material issue of fact
remains to be resolved and thetpas entitled to judgment as matter of law.” _Park Univ.

Enters., Inc. v. Am. Cas. Co. of Reagi Pa., 442 F.3d 1239, 1244 (10th Cir. 2006)(citing

United States v. Any & All Radio Statiohransmission Equip., 207 F.3d 458, 462 (8th Cir.

2000)). Claims dismissed pursuant to a motion undie 12(c) are dismsed with prejudice.

See In re Great Lakes Dredge & Dock Co. LLC, 624 F3.d 201, 209 (5th Cir. 2010).

“Any party may move for judgment on the pleags if no material facts are in dispute
and the dispute can be resolved on both thedpiga and any facts of which the Court can take

judicial notice.” Ramirez v. Wal-Mart Storeic., 192 F.R.D. at 304 (citing Fed. R. Civ. P.

12(c)). A motion pursuant to rulE2(c) is generally treated in the same manner as a motion to

dismiss under rule 12(b)(6). See Ramirez vI-Wart Stores, Inc., 19F.R.D. at 304 (citing

Irish Lesbian & Gay Org. v. Giuliani, 143 3¢ 638, 644 (2d Cir. 1998)). A motion for a

judgment on the pleadings will lgganted if the pleadings demdrage that the moving party is

entitled to judgment as a mattef law. See Ramirez v. Wal-MaStores, Inc., 192 F.R.D. at

304.
A court considering a motion for judgmean the pleadings should “accept all facts
pleaded by the non-moving party as true and gaimeasonable inferences from the pleadings

in favor of the same.” Park Univ. Entersclv. Am. Cas. Co. of Reading, Pa., 442 F.3d at 1244.

The court must view the facts presented in tieagihgs and draw the inferences therefrom in the
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light most favorable to the nonmoving partyeeRamirez v. Wal-Mart Stores, Inc., 192 F.R.D.

at 304. All of the nonmoving parsieallegations are deemed to be true, and all of the movants’

contrary assertions are taken to be falSee Nat'l| Metro. Bank v. United States, 323 U.S. 454,

456-57 (1945); Ramirez v. Dep't of Corr., 2E23d 1238, 1240 (10th CiR000); Freeman v.

Dep't of Corr., 949 F.2d 360, 361 (10th Cir. 1991).
The same standards that govern a motiodismiss under rule 12){6) also govern a

motion for judgment on the pleadings under ri®$c). See Atl. Richfield Co. v. Farm Credit

Bank, 226 F.3d 1138, 1160 (10th CR000). Under rule 12(b)(6)a court may dismiss a
complaint for “failure to state a claim upon whicelief can be granted.” Fed. R. Civ. P.
12(b)(6). “The nature of a R 12(b)(6) motion tests the sufficiency of the allegations within

the four corners of the complaint after takinggé allegations as true Mobley v. McCormick,

40 F.3d 337, 340 (10th Cir. 1994). edamplaint’s sufficiency is a question of law, and when
considering and addressing a rule 12(b)(6) omtia court must accept as true all of the
complaint’s well-pleaded factual allegations, vidwde allegations ithe light most favorable to
the nonmoving party, and draw aflasonable inferences in theiptiff's favor. See Moore v.

Guthrie, 438 F.3d 1036, 1039 (10th Cir. 2006); Haugh. of Kaw Tribe v. City of Ponca City,

952 F.2d 1183, 1187 (10th Cir. 1991).

A complaint challenged by a rule 12(b)(6) toa to dismiss does not require detailed
factual allegations, but a plaintiéfobligation to set forth the groundthis or herentitlement to
relief “requires more than labels and conclusj@msl a formulaic recitatn of the elements of a

cause of action will not do.”_Bell Atl. Corp. ¥wombly, 550 U.S. at 555. “Factual allegations

must be enough to raise a right to relief abowedpeculative level, on the assumption that all

the allegations in the corgint are true (even ifoubtful in fact).” BellAtl. Corp. v. Twombly,
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550 U.S. at 555 (citation omitted)[T]he Supreme Court recently. . prescribed a new inquiry
for us to use in reviewing a dismissal: whettiee complaint contains ‘enough facts to state a

claim to relief that is plausie on its face.” _Ridge at ReHawk, LLC v. Schneider, 493 F.3d

1174, 1177 (10th Cir. 2007)(quotiigell Atl. Corp. v. Twombly, 550 U.S. at 558, 562). “The

[Supreme] Court explained that plaintiff must ‘nudge hisclaims across the line from

conceivable to plausible’ in order to survivenation to dismiss.”_Ridgat Red Hawk, LLC v.

Schneider, 493 F.3d at 1177 (quoting Bell Abrp. v. Twombly, 550 U.S. at 570)(alterations

omitted). “Thus, the mere metaphysical possibilitgt some plaintiff could prove some set of
facts in support of the pleaded claims is insugiitj the complaint must give the court reason to
believe that this plaintiff has a reasonabkelihood of mustering factual support for these

claims.” Ridge at Red Hawk, LLC v. Schneid493 F.3d at 1177. The Tenth Circuit has stated:

“[P]lausibility” in this context must refeto the scope of the allegations in a
complaint: if they are so general tithey encompass a wide swath of conduct,
much of it innocent, then the plaintiffeave not nudged their claims across the
line from conceivable to plausible.” &hallegations musbe enough that, if
assumed to be true, the plaintiff plaugilhot just speculat®ly) has a claim for
relief.

This requirement of plausibility servest only to weed outlaims that do
not (in the absence of additional allegations) have a reasonable prospect of
success, but also to inform the defendants of the actual grounds of the claim
against them. “Without sonfactual allegation in the complaint, it is hard to see
how a claimant could satisfy the requiramof providing not only ‘fair notice’ of
the nature of the claim, but also égnds’ on which the claim rests.” Bell Atl.
Corp. v. Twombly, 127 S. Ct. at 1965 nSee Airborne Beepsi& Video, Inc. v.
AT&T Mobility LLC, 499 F.3d 663, 667 (7tiCir. 2007)(“[A]t some point the
factual detail in a complaint may be so sketchy that the complaint does not
provide the type of notice of the claitm which the defendant is entitled under
Rule 8.”). The_Twombly Court was particularly critical of complaints that
“mentioned no specific time, place, or person involved in the alleged
conspiracies.” 127 S. Ct. at 1971 n.1Given such a complaint, “a defendant
seeking to respond to plaintiffs’ conclusory allegations . . . would have little idea
where to begin.”_ld.

Robbins v. Oklahoma, 519 F.3d at 124 7®tnote and citations omitted).
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In determining the complaint’s sufficiency, alkll-pleaded factual Egations are to be

taken as true. _See Timpanogos TribeQanway, 286 F.3d 1195, 1204 (I0th Cir. 2002).

“Nevertheless, conclusory allegations with@upporting factual averments are insufficient to

state a claim upon which relief can be liaseHall v. Belman, 935 F.2d 1106, 1110 (I0th Cir.

1991). “Moreover, in analyzinghe sufficiency of the plairfis complaint, the court need
accept as true only the plaintiffs well-pleatl factual contentions, not his conclusory

allegations.” _Hall v. Belman, 935 F.2d at 1110. Only well-pleaded facts, as distinguished from

conclusory allegations, are admitted when considea motion to dismiss for failure to state a
claim upon which relief can be granted. Saith v. Plati, 258 F.3d 1167, 1174 (10th Cir.
2001).

A court must convert a motion to disaiinto a motion for summary judgment if
“matters outside the pleading are presented tanahdxcluded by the coutiand “all parties . . .
[are] given reasonable opportuntty present all material mageertinent to such a motion by
Rule 56.” Fed. R. Civ. P. 12(d)Facts subject to judicial tioe may be condered without

converting a motion to dismiss into a motifom summary judgment._ See Grynberg v. Koch

Gateway Pipeline Co., 390 F.3d 1276, 1279 n.1 (10th2D0D4)(citing 27A Federal Procedure,

Lawyers’ Ed. § 62:520 (2003)). Furthermore, witensidering a motion to dismiss, “the court
is permitted to take judicial notice of its own filand records, as well as facts which are a matter

of public record.”_Van Woudenberg v. Girg 211 F.3d 560, 568 (10th Cir.2000), abrogated on

other grounds by McGregor v. Gibson, 248d- 946, 955 (10th Cir. 2001). A court may

consider documents to which the complaint refers if the documents are central to the plaintiff's

claim and the parties do not digp the documents’ authenticitysee Jacobsen v. Deseret Book

Co., 287 F.3d 936, 941-42 (10th Cir. 2002). If, koer, a complaint does not reference or
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attach a document, but the complaint refertheodocument and the document is central to the
plaintiff's claim, the defendant may submit amdisputably authentic copy to the court to be

considered on a motion to dismiss.” GFF CarpAssociated Wholesalérocers, Inc., 130 F.3d

1381, 1384 (10th Cir. 1997). See 5A Charles Alght & Arthur Miller, Federal Practice &

Procedure § 1327 (3d ed. 2004)(“[W]hen the pl#irils to introduce a pertinent document as
part of her pleading . . . the defendant mayonuce the document as an exhibit to a motion
attacking the sufficiencgf the pleading.”).

LAW REGARDING MOTIONSFOR SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows that there is nougyee dispute as to anyaterial fact and the
movant is entitled to judgment as a matter of’lafsed. R. Civ. P. 56(a). “The movant bears the
initial burden of ‘show[ing] tht there is an absence ofigance to support the nonmoving

party’s case.” _Herrera v. Santa Raib. Sch., 956 F. Supp. 2d 1191, 1221 (D.N.M. 2013)

(Browning, J.)(quoting Bacchus Indus., Inc. Atvin Indus., Inc., 939 F.2d 887, 891 (10th

Cir. 1991)). _See Celotex Comp. Catrett, 477 U.S. 317, 323 (1985).

Before the court can rule on a party®tion for summary judgment, the moving
party must satisfy its burden of production in one of two ways: by putting
evidence into the record that affirmatly disproves an element of the nonmoving
party’s case, or by directing the cour&tention to the fadthat the non-moving
party lacks evidence on an element of its claim, “since a complete failure of proof
concerning an essential element of themowing party’s case necessarily renders
all other facts immaterial.”__CelotexX,77 U.S. at 323-25. On those issues for
which it bears the burden of proof taal, the nonmovant “must go beyond the
pleadings and designate specific factsntake a showing sufficient to establish
the existence of an element essentiahi® case in order to survive summary
judgment.” _Cardoso v. Calbor#90 F.3d 1194, 1197 (10th Cir. 2007).

- 49 -



Plustwik v. Voss of Norway ASA, 2013 WL 48082, at *1 (D. Utah @.3)(Sam, J.)(emphasis

addedy?® “If the moving party will bear the burdeof persuasion at trial, that party must support

**The Supreme Court’s decision in CelotexrCov. Catrett, approved the award of no-
evidence summary judgments in federal couge Selotex Corp. v. Catrett, 477 U.S. at 323-25.
Under the federal standard that Celotex Corp. we@igprovides, if the issue is one on which the
movant does not bear the bundef proof, and an adequatene for discovery has passed,
summary judgment is warranted if the noovant does not make a showing sufficient to
establish the existence of each element essential to its cause of action. See 477 U.S. at 322-23.
The Supreme Court explained:

In our view, the plain language of Rul$(c) mandates the entry of summary
judgment, after adequate time for disagvand upon motion, against a party who
fails to make a showing sufficient to establish the existence of an element
essential to that party’s case, and on wiiai party will beathe burden of proof

at trial. In such a situation, there che “no genuine issue as to any material
fact,” since a complete failure of proof concerning an essential element of the
nonmoving party’s case necessarily resdall other facts immaterial. The
moving party is “entitledto a judgment as a matter of law” because the
nonmoving party has failed to make dfigient showing on an essential element

of her case with respect to which she hashtirden of proof.“[T]h[e] standard

[for granting summary judgment] mirrorsetistandard for a directed verdict under
Federal Rule of Civil Procedure 50(a) . .” Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 250 (1986).

Of course, a party seeking summajydgment always bears the initial
responsibility of informingthe district court of te basis for its motion, and
identifying those portions of *“thepleadings, depositions, answers to
interrogatories, and admissions on file, tibge with the affidavits, if any,” which

it believes demonstrate the absence ofraigpe issue of material fact. But unlike
the Court of Appeals, we find no expressimplied requiremenin Rule 56 that

the moving party support its motion witkffidavits or other similar materials
negating the opponent’s claim. On the contraRule 56(c), which refers to “the
affidavits, if any” (emphasis added), suggests the absence of such a requirement.
And if there were any doubt about the megrof Rule 56(c) in this regard, such
doubt is clearly removed by Rule 56(a) &byl which provide that claimants and
defendants, respectively, may move for summary judgmerth “or without
supporting affidavits’ (emphasis added). The impaft these subsections is that,
regardless of whether the moving padccompanies its summary judgment
motion with affidavits, the motion may, and should, be granted so long as
whatever is before the district court dentoaites that the standard for the entry of
summary judgment, as set forih Rule 56(c), is satisfied. One of the principal
purposes of the summary judgment ruletasisolate and dpose of factually
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its motion with credible evidence -- using any of the materials specified in Rule 56(c) -- that

would entitle it to a directed wdict if not controvered at trial.” Celote Corp. v. Catrett, 477

U.S. at 331 (Brennan, J., dissenting)(emphasis in oridihalPnce the movant meets this
burden, rule 56 requires the nonmoving party togrege specific facts showing that there is a

genuine issue for trial.__See IG@x Corp. v. Catrett, 477 U.&t 324;_Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 256 (1986).
The party opposing a motion for summary jodmnt must “set forth specific facts
showing that there is a genuine issue for trialoathose dispositive matters for which it carries

the burden of proof.” _Applied Genetics Int'l, Inc. v. First Affiliated Sec., Inc., 912 F.2d

1238, 1241 (10th Cir. 1990). S¥ékus v. Beatrice Co.11 F.3d 1535, 1539 (10th Cir. 1993)

(“However, the nonmoving party may not rest onpisadings but must sérth specific facts

showing that there is a genuine issue for trialoathose dispositive matters for which it carries
the burden of proof.”)(internaduotation marks omitted). Rule 56(c)(1) provides: “A party
asserting that a fact...is genuinely disgutmust support the assertion by... citing to
particular parts of materials in the record, uatthg depositions, documents, electronically stored

information, affidavits or declarations, stiptims (including those made for purposes of the

unsupported claims or defenses, and wektlt should be interpreted in a way
that allows it to accomplish this purpose.

Celotex Corp. v. Catrett, 477 U.S. at 322-24.

**Although the Honorable William J. Brennadr., Associate Justice of the Supreme
Court of the United States, dissented_in Celo@orp. v. Catrett, this sentence is widely
understood to be an accurate statement of the Bee 10A Charles Allen Wright & Arthur R.
Miller, Federal Practice and Procedure 8§ 2770 (3d ed. 1998)(“Although the Court issued
a five-to-four decision, the @ity and dissent both agreed as to how the summary-judgment
burden of proof operates; theysdgreed as to how the standaass applied to the facts of the
case.”).
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motion only), admissions, interrogatory answertber materials.” Fed. KCiv. P. 56(c)(1). It
is not enough for the party opposing a propeulyp®rted motion for summary judgment to “rest

on mere allegations or denials of his pleadi” Anderson v. Liberty Lobby, Inc., 477 U.S.

at 256. _See Abercrombie v. City of Catoo386 F.2d 1228, 1231 (10th Cir. 1990); Otteson v.

United States, 622 F.2d 516, 519 (10th Cir. 3080]nce a properly supported summary
judgment motion is made, the opposing party may rest on the allegats contained in his
complaint, but must respond with specific fadiswing the existence of a genuine factual issue
to be tried.” (citation omittedjfternal quotation marks omitted)).

Nor can a party “avoid summary judgmentrepeating conclusory opinions, allegations

unsupported by specific facts, or speculationColony Nat'l Ins. Co. v. Omer, 2008 WL

2309005, at *1 (D. Kan. 2008)(Robinson, J.)(citing Axgdlue Cross & Blue Shield of Kan.,

Inc., 452 F.3d 1193, 1199 (10th Cir. 2006); Fed. R. €i 56(e)). “In responding to a motion
for summary judgment, ‘a party cannot rest@morance of facts, on spéation, or on suspicion
and may not escape summary judgment in the inepe that something will to up at trial.”

Colony Nat'l Ins. Co. v. Omer, 2008 WL 23035, at *1 (quoting Conaway v. Smith, 853 F.2d

789, 794 (10th Cir. 1988)).
To deny a motion for summarydggment, genuine factual issuasist exist that “can be
resolved only by a finder of fact because they measonably be resolved in favor of either

party.” Anderson v. Liberty Lobby, Inc., 477 U&. 250. A mere “satilla” of evidence will

not avoid summary judgment. Vitkus ve&rice Co., 11 F.3d at 39 (citing Anderson V.

Liberty Lobby, Inc., 477 U.S. at 248). Rather, there must be sufficient evidence on which the

fact finder could reasonably find for the nonmayparty. _See Anderson v. Liberty Lobby, Inc.,

477 U.S. at 251 (quoting Schuylkill & Dauphimprovement Co. v. Munson, 81 U.S. 442, 448
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(1871)); Vitkus v. Beatrice Co., 113¢ at 1539. “[T]here is no ewdce for trialunless there is

sufficient evidence favoring the noowing party for a jury to return a verdict for that party. If
the evidence is merely colorable . . . or issighificantly probative, . . summary judgment may

be granted.” _Anderson v. Liberty Lobby, Inc., 477 U.S. at 249 (citations omitted). Where a

rational trier of fact, consideng the record as a wholepwd not find for the nonmoving party,

there is no genuine issue for trial. See MdtgasElec. Indus. Co. v. Zenith Radio Corp., 475

U.S. 574, 587 (1986).
When reviewing a motion fsummary judgment, the cowhould keep in mind certain
principles. First, the court’s role is not to igle the evidence, but to assess the threshold issue

whether a genuine issue exists as to mateaetsfrequiring a trial. See_Anderson v. Liberty

Lobby, Inc., 477 U.S. at 249. Second, the ultimaeddrd of proof is relevant for purposes of
ruling on a summary judgment,duthat, when ruling on a sunamy judgment motion, the court
must “bear in mind the actual quantum and quadt proof necessary to support liability.”

Anderson v. Liberty Lobby, Inc.,7% U.S. at 254. Third, theoart must resolve all reasonable

inferences and doubts in the nonmoving party’s faand construe all evéahce in the light most

favorable to the nonmoving party. Seant v. Cromartie, 526 U.S. 541, 550-55 (1999);

Anderson v. Liberty Lobby, Inc., 477 U.S. at 255 (“The evidence of the non-movant is to be

believed, and all justifiable infenees are to be drawn in his/éa.”). Fourth, the court cannot

decide any credibility issues. See Arsim v. Liberty Lobby, Inc., 477 U.S. at 255.

There are, however, limited circumstan@esvhich the court may disregard a party’s
version of the facts. This doctrine developed mobustly in thequalified immunityarena. In

Scott v. Harris, 550 U.S. 372 (2007), the Suprédourt concluded thaummary judgment was
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appropriate where video evidence “quite clearly ditted” the plaintiff's version of the facts.
550 U.S. at 378-81. The Supreme Court explained:

At the summary judgment stage, faatsist be viewed in the light most
favorable to the nonmoving party only ifetle is a “genuine” dpute as to those
facts. Fed. Rule Civ. Proé6(c). As we have gphasized, “[w]hen the moving
party has carried its burden under RBE{(c), its opponent must do more than
simply show that there is some metaphys@albt as to the material facts . . . .
Where the record taken as a whole couldiead a rational trier of fact to find for
the nonmoving party, there is no ‘genuirssue for trial.”” _Matsushita Elec.
Industrial Co. v. Zenith Radio Corp475 U.S. [at] 586-587 . . . (footnote
omitted). “[T]he mere existence sbme alleged factual dispute between the
parties will not defeat an otheneisproperly supported motion for summary
judgment; the requiremem$ that there be ngenuine issue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc., 477 U.@at] 247-248 . . . . When opposing
parties tell two different stories, one which is blatantlycontradicted by the
record, so that no reasonable jury cobddieve it, a court should not adopt that
version of the facts for purposesrafing on a motion for summary judgment.

That was the case hereathivregard to the factliassue whether respondent
was driving in such fasbn as to endanger human lif®Respondent’s version of
events is so utterly discredited by tlezard that no reasonabjury could have
believed him. The Court of Appealtiaild not have relied on such visible
fiction; it should have viewed the factstime light depicted by the videotape.

Scott v. Harris, 550 U.S. at 380-81 (emphasis in original).

The Tenth Circuit applied th doctrine in_Thomson v. §d ake County, 584 F.3d 1304

(10th Cir. 2009), and explained:

[Blecause at summary judgment veee beyond the pleading phase of the
litigation, a plaintiff's vergon of the facts must findupport in the record: more
specifically, “[a]s with any motion fosummary judgment, when opposing parties
tell two different stories, one of which datantly contradicted by the record, so
that no reasonable jury caubelieve it, a court shouldot adopt that version of

the facts.” _York v. City of La Cruces, 523 F.3d 1205, 1210 (10th Cir. 2008)
(quoting Scott, 550 U.S. at 380); see also Estate of Larsen ex rel. Sturdivan v.
Murr, 511 F.3d 1255, 1258 (10th Cir. 2008).
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Thomson v. Salt Lake Cnty., 584 F.3d at 1312 (brac@stitted). “The Tenth Circuit, in Rhoads
v. Miller, [352 F. App’x 289 (10th Cir. 2009)(Tymkovich, J.)(unpublish€iexplained that the
blatant contradictions of the record musé supported by more than other witnesses’

testimony[.]” Lymon v. Aramark Corp., 728 F. Supp. 2d 1222, 1249 (D.N.M. 2010)

(Browning, J.)(citation omitted), affd99 F. App’x 771 (10th Cir. 2012).

In evaluating a motion for summarydgment based on qualified immunity, we
take the facts “in the light nsb favorable to the partysserting the injury.”_Scott

v. Harris, 550 U.S. 372, 377 (2007). “hi$ usually means adopting . . . the
plaintiff's version of thefacts,” id. at 378, unless thatersion “is so utterly
discredited by the record that no reasoeghly could have believed him,” id.

at 380. In_Scott, the plaintiff's tesony was discredited by a videotape that
completely contradicted higersion of the events. 550 U.S. at 379. Here, there is
no videotape or similar evidence in the mecto blatantly comadict Mr. Rhoads’
testimony. There is only leér witnesses’ testimony tappose his version of the
facts, and our judicial system leaves credibility determinations to the jury. And
given the undisputed fact of inyr Mr. Rhoads’ alcoholism and memory
problems go to the weight bfs testimony, not its admissibility . . . . Mr. Rhoads
alleges that his injuries resulted fraanbeating rendered ithiout resistance or
provocation. If believed by the jury, thevents he describes are sufficient to
support a claim of violation of clearkgstablished law under Graham v. Connor,
490 U.S. 386, 395-96 (1989), and this court’s precedent.

Rhoads v. Miller, 352 F. App’x at 291-3ihternal quotation marks omitted). See Lymon v.

Aramark Corp., 728 F. Supp. 2d at 1249-50 (quotihgdeis v. Miller, 352 FApp’x at 291-92).

*>Rhoads v. Miller is an unpubhed opinion, but the Coucan rely onan unpublished
opinion to the extent its reasoned analysis isyasige in the case before it. See 10th Cir. R.
32.1(A) (“Unpublished opinions are not precedantbut may be cited for their persuasive
value.”). The Tenth Circuit has stated:

In this circuit, unpublished orders are rmhding precedent, ... and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th 2005)(citations omitted). The Court
concludes that Rhoads v. MilleMuller v. Culbertson, 408 FApp’x at 197, and Okla. Farm
Bureau Mut. Ins. Co. v. JSSJ Corp., 149 F. Amt'¥' 78, have persuasivalue with respect to

material issues, and will assthe Court in its preparati of this Memorandum Opinion.
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In a concurring opinion in_Thomson v. Salt Lake County, the Honorable Jerome A. Holmes,

United States Circuit Judge for the Tenth Circstiited that courts must focus first on the legal
guestion of qualified immunity and “determinghether plaintiff's factual allegations are
sufficiently grounded in the record such that thegy permissibly compristhe universe of facts
that will serve as the foundation for answerihg legal question before the court,” before
inquiring into whether there argenuine issues of materighdt for resolution by the jury.

584 F.3d at 1326-27 (Holmes, J., concurrindgiy{gi Goddard v. Urrea, 847 F.2d 765, 770 (11th

Cir. 1988)(Johnson, J., dissenting))(olsay that, even if factual disgpes exist, “these disputes
are irrelevant to the qualified immunity analysecause that analysis assumes the validity of the

plaintiffs’ facts”). See generally Americaviechanical Solutions, LLOv. Northland Processing

Piping, Inc., 2016 WL 3135646, at *1 (D.N.M2016)(Browning, J.)(concluding, where
defendant produced expert testimony indicating tuestes were fit for their particular purpose,
and where plaintiff failed to produce evidence tirepa genuine issue ahaterial fact on that
issue, that defendant was entitled to sumnuaalgment on the plaintiff's breach-of-the-implied-
warranty-of-fitness-for-a-padular-purpose claim).

LAW REGARDING FEDERAL-QUESTION JURISDICTION

A federal district court ha%original jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the Unitedates.” 28 U.S.C. § 1331. Federal-question
jurisdiction exists when “a federal question igg@nted on the face of the plaintiff's properly

pleaded complaint.”_Caterpillar, Inc. v.iMams, 482 U.S. 386, 392 (1987)(citing Gully v. First

Nat’l Bank, 299 U.S. 109, 112-13 (1936)). As “thmaster of the claim,” the plaintiff may
choose to sue in state court rather than derfal court “by exclusiveeliance on state law.”

Caterpillar, Inc. v. Wliams, 482 U.S. at 392.
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The defendant may not try to sneak a feldguastion through the back door by raising a
federal defense, for “it is now settled law thatase may not be removiedfederal court on the
basis of a federal defense . . . even if the defemsnticipated in the plaintiff's complaint, and
even if both parties concede that the fedelalense is the only question truly at issue.”

Caterpillar, Inc. v. Williams, 482 U.S. at 3498iting Franchise Tax Bd. v. Constr. Laborers

Vacation Trust, 463 U.S. 1, 12 (1983)). See Nicodemus v. Union Pac. Corp., 318 F.3d 1231,

1236 (10th Cir. 2003)(“It is well settled thata][ defense that raises a federal question is

inadequate to confer federplrisdiction.” (quoting Merrell Dow Pharmaceuticals, Inc. v.

Thompson, 478 U.S. 804, 808 (1986))). While a plirgtifree to plead a federal question in his
complaint, “a defendant cannot, merely by injecnfgderal question into an action that asserts
what is plainly a state-law claim, transform tetion into one arising under federal law, thereby

selecting the forum in which the claim shalllbgated.” Caterpillar, Inc. v. Williams, 482 U.S.

at 399. Even the plaintiff can go only so faattempting to invoke federal-question jurisdiction,
because “[a]ny statements in the complaint Wigo beyond a statement of the plaintiff's claim
and anticipate or reply to agirable defense are to be disregal’ in deciding whether federal-

guestion jurisdiction exists. Mescalero Apachribe v. Martinez, 519 F.2d 479, 481 (10th Cir.

1975).
In addition to the requirement that the federal question appear on the complaint’s face, a
“plaintiff’'s cause of action must either be: (i) created by federal law; or (ii) if it is a state-created

cause of action, ‘its resolution must necessarityp ton a substantial question of federal law.

Nicodemus v. Union Pac. Corp., 318 F.B231, 1235 (10th Cir. 2003)(quoting Merrell Dow

Pharmaceuticals, Inc. v. Thompson, 478 WS808). As for the second method, beyond the

requirement of a “substantial” federal-law questidrihe case’s heart, the federal question must
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also be “actually disputed,” ani$ resolution must be necessarythe case’s resolution. Grable

& Sons Metal Prods. v. Darue Eng’g & Mfg., 545S. 308, 314 (2005). Finally, the exercise of

federal-question jurisdiomn must also be “consistent witongressional judgment about the
sound division of labor between state and fddevarts governing the application of § 1331.”

Grable & Sons Metal Prods. v. Darue Eng’'g &gMif545 U.S. at 313. In particular, the court

must determine whether recognition of fedepaéstion jurisdiction vil federalize a “garden
variety” state law claim that will overwhelm thediciary with cases traditionally heard in state

courts. _Grable & Sons Metal Prods. v. DaFmg’'g & Mfg., 545 U.S. aB18-19 (explaining that

“there must always be an assessment of anymtise portent in exercising federal jurisdiction”

in accepting “garden variety” state law claimgee also David L. Hanselman, Supreme Court

Federal Removal Jurisdiction, For the Defeas@5, 65, September 2005 (“The most important

consideration is whether remowabuld federalize a gaesh-variety tort, comact, or fraud claim,
or whether there is some uniquely federal aspect of the case that, if removed, could be
adjudicated in federal court without subjecting the@eral courts to a flood of original filings or
removals.”).

The Supreme Court has underscored that “thee mpeesence of a feds issue in a state

cause of action does not autdioally confer federal-questh jurisdiction.” _Merrell Dow

Pharmaceuticals, Inc. v. Thompson, 478 U.81& Indeed, the Supreme Court has “forcefully
reiterated” that district courtsust exercise “prudence and restraint” when determining whether
a state cause of action pretsera federal question, becau$ieterminations about federal
jurisdiction require sensitive judgments abowingressional intent, judicial power, and the

federal system,” Merrell Dow Pharmaceuticdix;. v. Thompson, 478 U.S. at 810. See Morris

v. City of Hobart, 39 F.3d 1105, 1111 (10th Cir. 1994).
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Under the well-pleaded complaint rule, theldeal question givingise to jurisdiction

must appear on the complaint’s face. Baenes v. Boeing Co., 335 F.3d 1189, 1192 (10th Cir.

2003). This rule “makes the plaintiff the mastdrthe claim; he or she may avoid federal

jurisdiction by exclusive reliance on state lawCaterpillar Inc. vWilliams, 482 U.S. 386, 392

(1987). _See Schmeling v. NORDAMI7 F.3d 1336, 1339 (10th Cir. 1996).

Where a federal question appears on thell-pleaded complaint's face, federal
jurisdiction is not automatic. Federal jurisdicticequires not only a contested federal issue, but
a substantial one, indicating a serious federakestein seeking thedaantages thought to be

inherent in a federal forumSee Grable & Sons Metal Prods¢. v. Darue Eng’g & Mfg., 545

U.S. 308, 313 (2005). The federal issue will qualify for a federal forum if federal jurisdiction is
consistent with congressionaldgment about the sound divisiah labor between state and

federal courts governing the application of 813 See Grable & Sons Metal Prods., Inc. v.

Darue Eng'q & Mfqg., 545 U.S. at 313-14.

In Bar J Sand & Gravel, Inc. v. WMobil N.M. Inc., 2005 WL 3663689 (D.N.M.

2005)(Browning, J.), the plaintiff's complaint sdt causes of action for breach of contract,
breach of the covenant of good faith and tealing, and unfair tradpractices. See 2005 WL
3663689, at *7. The defendants argtieat a federal question wapparent on the complaint’s
face

because, as a necessary first step in pgoaibreach of contract, Bar J must show
that a valid contract actually existeetween Bar J and the Defendants. To
establish that the parties entered into a valid contract, Bar J must show that all
conditions precedent were met, including Ba possession of a valid [Sand and
Gravel] Permit [that the Pueblo of Sanlipe issued to Bar J Trucking, Inc.]. In
turn, whether Bar J acquired a valid Permit requires reference to the federal
regulations governing the issuance of those permits. Reaching the last link in their
chain of argument, the Defendants as®t the federal question is whether the
creation of the Permit complied with those regulations.
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2005 WL 3663689, at *8 (internal citans omitted). The Court deteined that the defendants’
argument confused “a condition precedent to cohparformance with a condition precedent to
contract_formation,” and that the argument waisimg an issue of fedal law as a potential
defense, rather than as an element of thetgfarcase; accordingly, the issue did not appear on
the face of the plaintiff's complaint. 2005 WA663689, at *8-9 (emphasis in original). The
defendants also argued that a decision whetleepldintiffs validly assigned the Permit to the
defendants would raise an isswf federal law, because, “[ulnder federal regulations, an
assignment of the Permit would be invalid withepproval by the Secretary of the Interior”; the
Court rejected this argument, because thainpff did not request “vindication of any
assignment” in the complaint, and the Court determined the plaintiff was justified in that choice.
2005 WL 3663689, at *9. Th€ourt further determined that the Supreme Court’s decision in

Grable & Sons Metal Prods. v. Darue Eng’g & Mfg. did not change the result, because,

[u]nlike Grable, Bar J does not premisehtgeach of contract claim on any point
of federal law. Bar J does not assirat it has a right to recover from the
Defendants because of the existence of sieaheral law. Bar J argues neither that
the Defendants violated a fedéstatute nor that thedatract’s] validity requires
the interpretation or application afiaprovision of the United States Code.

Bar J Sand & Gravel, Inc. v. W. Mobil N.Nihc., 2005 WL 3663689, at *1@nternal citations

omitted). The Court concluded that, because ta@iiff grounded its righto relief in “basic

contract law,” without “referencing any federaila the well-pleaded confgint did not raise an
issue of federal law and, thukie Court did not have fedémguestion jurisdiction. 2005 WL
3663689, at *13.

In Olsen v. Quality Continuum Hogm, Inc., 380 F.Supp. 2d 1225 (D.N.M.

2004)(Browning, J.), the Court determined that gkeentiff's claims did not present any federal

guestions; although the plaintiff aswsl that the defendants viadat the “United States Social
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Security Act of 1968 [and] . . . the Medicare progr&fthe Court concluded that those
provisions do not create a private right of actiod,ahus, did not create the plaintiff's causes of
action. 380 F. Supp. 2d at 1229. Theurt also determined thdiecause the plaintiff's causes
of action were essentially medi malpractice claims and arose under New Mexico common law
or New Mexico statutes, theyonld not depend on resolution ofjaestion of federal law. See
380 F. Supp. 2d at 1230-31.

To reiterate, a plaintiff may not, howevaircumvent federal jurisdiction by omitting

federal issues that are essainto his or her claim._&& Schmeling v. NORDAM, 97 F.3d at

1345 n.2. “A case arises under federal law if itsliypleaded complaint &blishes either that
federal law creates the cause of action or thapthintiff's right to réief necessarily depends on

resolution of a substantial question of feddasv.” Morris v. City of Hobart, 39 F.3d 1105,

1111 (10th Cir. 1994)(quoting Franchise Tax Boar@anstr. Laborers Vacation Trust, 463 U.S.

1, 27-28 (1983)). Thus, evenotigh a plaintiff asserts clainenly under state law, federal-
guestion jurisdiction may be ammriate if the state-law claimsnplicate significant federal

issues._See Nicodemus v. OniPacific Corp., 440 F.3d at 1232As well, jurisdiction requires

more than just a federal question: “It is by naxomatic that ‘federal jurisdiction demands not

only a contested federal issue, but a subsfaatia, indicating a serious federal interest in

claiming the advantages thoughtlte inherent in a federal faru™ Nicodemus v. Union Pac.

Corp., 440 F.3d at 1232 (quoting Grable & SonddiBrods., Inc. v. Darue Eng’g & Mfg., 545

U.S. at 313). _See Lucero v. Ortiz, 163 F. Supp. 3d 920, 922 (D.N.M. 2015)(Browning,

J.)(remanding case to state court where fedguaistion jurisdiction did not exist, because

grounds for removal were based on a cross claim); Williams v. Board of Regents of University

?’Social Security Atof 1965, Pub. L. 89-97, 79 St&86, and Medicare Prescription
Drug, Improvement, and Modernization Act of 2003, Pub. L. 108-173, 117 Stat. 2066.
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of New Mexico, 990 F. Supp. 2d 1121, 1145-47NDA. 2014)(Browning, J.)(concluding that a

plaintiff's state law claims formed the same e&a@s controversy as aderal claim, warranting
jurisdiction over the fedal claim and supplemental jurisdmti over the statelams); Shay v.

RWC Consulting Group, 2014 WL 3421068, at *1 (D.N.M. 2014)(Browning, J.)(dismissing

federal-question claims, and remanding statenddhat were all which remained).

LAW REGARDING SUPPLEMENTAL JURISDICTION

It is a fundamental precept of American lawttkhe federal courts are “courts of limited

jurisdiction.” Exxon Mobil Corp. v. AllapattaBervs., Inc., 545 U.%$46, 552 (2005). Federal

courts “possess only that power authorizsd[the] Constitution and statute.” Kokkonen v.

Guardian Life Ins. Co. of Am., 511 U.S. 377 (1994). Among the powers that Congress has

bestowed upon the courts is fh@wer to hear controversiessang under federal law -- federal-
guestion jurisdiction -- and contrawges arising between citizens different states -- diversity
jurisdiction. See 28 U.S.C. 88 1331-32.

1. Conaressional Authority.

Although a statutory basis is necessary for f@lddeourts to exercise jurisdiction over a
controversy, “it is well establiskde-- in certain classes of caseghat, once aaurt has original

jurisdiction over some claims the action, it may exercissupplemental jurisdiction over

additional claims that are part of the sammse or controversy.” Exxon Mobil Corp. v.

Allapattah Servs., Inc., 545 U.S. at 552. Ther8me Court has long suiribed to the concept

of supplemental jurisdiction recognized in tni@mmon-law doctrines pendent, ancillary, and
pendent party jurisdictions -- the former twowliich survive today. The term “supplemental
jurisdiction” is now used to refer collectively to the doctrines of ancillary jurisdiction and

pendent jurisdiction. 28 U.S.C. § 1367, statutorily codifying Owen Equip. & Erection Co. v.
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Kroger, 437 U.S. 365 (1978)(outlining the doctrimfeancillary jurisdiction),_and United Mine

Workers of Am. v. Gibbs, 383 U.S. 715 (1966)(outlgnthe doctrine of pendent jurisdiction),

and _invalidating Finley v. UniteStates, 490 U.S. 545 (1989)(ouhg the now-defunct doctrine

of pendent-party jurisdiction). Federal coumgy exercise pendent jurisdiction over state-law
claims when “state and federal claims . . rivde from a common nucleus of operative fact.”

United Mine Workers v. Gibbs, 383 U.S. at 725upplemental jurisdiction gives federal courts

the flexibility to hear a cause attion after the introddion of third partiesvhose insertion into
the litigation lacks support of any independent groundsfdderal jurisdiction, when those
parties share a common interest in the outcomihefitigation and are logical participants in

it. See Owen Equip. & Erection Co. v. Kroger, 437 U.S. at 375 n.18.

In 1988, the Honorable William H. Rehnquist, Ghlastice of the United States, created
the Federal Courts Study Committee to analyme federal court system and to recommend

reforms. _Sedames v. Chavez, 2011 WL 6013547, a{®P3\.M. 2011)(Browning, J.)(citing 16

James Wm. Moore et aMoore’s Federal Practicel®6.04[5]). In response to the Committee’s

findings regarding “pendent” and “ancillary” jadiction, Congress codified the application of
the two doctrines when it passee thudicial Improvements Act of 1990:
[Illn any civil action of which the districtourts have original jurisdiction, the
district courts shall have supplementalgdiction over all other claims that are so
related to claims in the actionithin such original jurisidtion that they form part
of the same case or controversy under Article 1l of the United States
Constitution. Such supplemental jurisdiction shall include claims that involve the
joinder or interventiof additional parties.
28 U.S.C. § 1367(a). In enacting 28 U.S8C1367, Congress conferreghon federal district
courts “supplemental forms of jurisdiction . . hdt] enable them to take full advantage of the

rules on claim and party joinder to deal economicalip single rather #n multiple litigation --
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with matters arising from the same transaction or occurrence.” Report of the Federal Courts
Study Committee, Part 11.2.B.2.b. (April 2, 199@printed in 22 Conn. L. Rev. 733, 787 (1990).

2. District Court Discretion.

The Tenth Circuit has followed the Supre@eurt’s lead in classifying supplemental
jurisdiction, not as a litigant’s right, buds a matter of judicial discretion. Sestate of

Harshman v. Jackson Hole Mountain Restwtp., 379 F.3d 1161, 1165 (10th Cir. 2004)(citing

City of Chi. v. Int'| Coll. of Surgeons, 522 B. 156, 173 (1997)). In circumstances where the

supplemental jurisdiction statute may support supefeal jurisdiction, the district court retains
discretion to decline to exercise that jurisdiction.e Ttaditional analysis, based on the Supreme

Court’s opinion in United MineWorkers v. Gibbs, compelled courts to consider “judicial

economy, convenience and fairness to litigants” wiheiding whether to exercise supplemental
jurisdiction. 383 U.S. at 726. Similarly, Congressgpplemental jurisdion statute enumerates
four factors that theourt should consider:

(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominateger the claim or claims over which
the district court hasriginal jurisdiction,

(3) the district court has dismissed alaims over which it has original
jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons for
declining jurisdiction.

28 U.S.C. §1367(c). In applying these factalistrict courts shdd seek to exercise
supplemental jurisdiction in aeffort to “vindicate values oéconomy, convenience, fairness,

and comity.” Estate of Harshman v. Js@k Hole Mountain Resort Corp., 379 F.3d at 1164,

Numerous courts have acknowledged thati28.C. § 1367(c) necessarily changed the

district courts’ supplementalnigdiction discretion analysis amldat, unless one of the conditions
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of 28 U.S.C. § 1367(c) exists, courts awd free to decline jurisdiction. S#ar-Tass Russian

News Agency v. Russian Kurier, Inc., 1&03d 442, 447 (2d Cir. 1998)(“[S]ection 1367 has

indeed alteredsibbs' discretionary analysis.”); McLaurin. Prater, 30 F.3d 982, 985 (8th Cir.

1994)(“The statute plainly allowseldistrict court to reject jusdiction over supplemental claims

only in the four instances dedwed therein.”); Executive Softwafé. Am. v. U.S. Dist. Court,

24 F.3d 1545, 1557 (9th Cir. 1994)(“By cbdling preexisting applications @ibbsin
subsections (c)(1)-(3), howeverjstclear that Congresstended the exercise of discretion to be

triggered by the court’s identification of a factpa¢dicate that correspontisone of the section

1367(c) categories.”);_ Palmer v. HiosAuth.,, 22 F.3d 1559, 1569 (11th Cir. 1994)
(“[S]upplemental jurisdiction must be exercised the absence of any of the four factors

of section 1367(c).”); Bonadeo v.Lujan, 2009 WL 1324119, at *8 (D.N.M.

2009)(Browning, J.)(*28 U.S.C. § 1367(c) chandld district courts’ supplemental jurisdiction
discretion analysis to prohibit courts from declining jurisdiction unless one of the conditions
of 28 U.S.C. 8§ 1367(c) exists.”). Other distradurts in the Tenth Circuit besides this Court

have reached the same conclusion. See Gude&rk&tauffer Commce’ns, Inc., 896 F. Supp.

1082, 1084 (D. Kan. 1995)(Crow, J.)(“[A]ny exercisediscretion declining jurisdiction over
pendent claims or parties canrmtcur until ‘triggered’by the existence obne of the four

conditions enumerated.”)._ See also S.R.Hildale Independent $wol Dist. No. [-29 of

Muskogee Cnty., Okla., 2008 WL 2185420, at *5S0YEOkla. 2008)(White, J.)(citing Gudenkauf

v. Stauffer Commc’ns, Inc., 896 F. Supp. at 1084).

The Tenth Circuit has held that districtucts should generally déne jurisdiction over
state claims when federal claims no longemam: “When all federal claims have been

dismissed, the court may, and usually should, decline to exercise jurisdiction over any remaining
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state claims.”_Koch v. City of Del Git 660 F.3d at 1228, 1248 (10th Cir. 2011)(quoting Smith

v. City of Enid ex rel. Enid City Comm; 149 F.3d 1151, 1156 (10th Cir. 1998)). The Supreme

Court has also recognized:

Needless decisions of stdéev should be avoided bo#s a matter of comity and
to promote justice between the partiey, procuring for them a surer-footed
reading of applicable law. Certainly, tiie federal claims are dismissed before
trial, even though not insubstantial injaisdictional sense, the state claims
should be dismissed as well.

United Mine Workers of Amer. v. Gibbs, 383 U.S7@86. The Court has previously stated that a

district court should usually decline to exsecisupplemental jurisdiction when one of the

28 U.S.C. §1367(c) factors applies. Jeenijo v. New Mexico, 2009 WL 3672828, at *4

(D.N.M. 2009)(Browning, J.). The Tenth Circinas recognized that astlict court does not
“abuse discretion” when it declines to exergsgplemental jurisdiction over a claim “under 28
U.S.C. 81367(c)(3)...where it ‘has diseed all claims over which it has original

jurisdiction.” Muller _v. Culbertson, 408 F. App’x 194, 197 (10th Cir.

2011)(unpublished)(quoting 28 U.S.C. § 1367(c)(3ee_Williams v. Board of Regents of

University of New Mexico, 990 F. Supp. 2d dt4b-47 (concluding that plaintiff's state law

claims formed the same case or controversy fegleral claim, warraimy jurisdiction over the

federal claim and supplemental jurisdiction over the state clams); Shay v. RWC Consulting

Group, 2014 WL 3421068, at *1 (dismissing federadsiion claims, and meanding state claims
that were all which remained).

LAW REGARDING REMOVAL AND REMAND

If a civil action filed in state court safies the requirements for original federal
jurisdiction -- meaning, most commonly, fedegaestion or diversityjurisdiction -- the

defendant may invoke 28 U.S.C. § 1441(a) toaeenthe action to the federal district court
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“embracing the place where such action is pendir#8"U.S.C. § 1441(a). See Huffman v. Saul

Holdings LP, 194 F.3d 1072, 1076 (10th Cir. 1999)(“Wheplaintiff files instate court a civil
action over which the federal dist courts would have originglrisdiction base on diversity
of citizenship, the defendant or defendants mayokenthe action to federal court. . . .” (Quoting

Caterpillar Inc. v. Lewis, 519 U.S. 61, 68 (1996)Ynder 28 U.S.C. § 1331, a federal district

court possesses original subject-matterspliation over a case “arising under the Constitution,
laws, or treaties of the United States.” 28 U.S.C. § 1331.

1. The Presumption Against Removal.

Federal courts are courtd limited jurisdiction; thusthere is a presumption against
removal jurisdiction, which the defendant seeking removal must overcome. See Laughlin v.

Kmart Corp., 50 F.3d 871, 873 (10th Cir. 199jen v. Found. Reserve Ins. Co., 683 F.2d 331,

333 (10th Cir. 1982); Martin v. Franklin @Gi#gal Corp., 251 F.3d 1284,290 (10th Cir. 2001);

Bonadeo v. Lujan, 2009 WL 1324119, at *4 (“Remlostatutes are stiily construed, and

ambiguities should be resolved in favor omend.”). The defendant seeking removal must
establish that federal court jurisdiction is profigy a preponderance of the evidence.” McPhail

v. Deere & Co., 529 F.3d 947, 953 (10th Q008). See Bonadeo v. Lujan, 2009 WL 1324119,

at *4 (“As the removing party, the defendant Isethre burden of provingll jurisdictional facts

and of establishing a right to removal.”kee also McPhail v. Deere & Co., 529 F.3d 947, 955

(10th Cir. 2008)(“It would have been more predigesay that the defendant must affirmatively
establish jurisdiction by proving jurisdictional facts..”). Because federal courts are courts of
limited jurisdiction, the Tenth Citgt has ruled tht “courts must deny sh jurisdiction if not

affirmatively apparent on the record.” Okla.rffaBureau Mut. Ins. Co. v. JSSJ Corp., 149 F.

App’x 775, 778 (10th Cir. 2005)(unpublished). @ other hand, thisrgtt construction and
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presumption against removal shouldt be interpreted as hostility toward removal cases in the

federal courts._See McEntire v. Kmart 802010 WL 553443, at *2 (D.N.M. 2010)(Browning,

J.)(citing Bonadeo v. Lujan, 2009 WL 1324119,*4P (“Strict construction does not mean

judicial hostility toward removal. Congressopided for removal, andourts should not create
rules that are at tension withe statute’s language in the naafestrict construction.”)).

2. Procedural Reguirementsfor Removal.

Section 1446 of Title 28 of the United ®&®tCode governs the procedure for removal.
“Because removal is entirely a stdry right, the relevant procedures to effect removal must be

followed.” Thompson v. Intel Corp., 2012 WA860748, at *5 (D.N.M. 2038Browning, J.). A

removal that does not comply with the expressusbry requirements idefective and must be

remanded to state court. See Huffman v. $itlings Ltd. P’Ship, 194 F.3d 1072, 1077 (10th

Cir. 1999). See also Chavez v. Kincald, F. Supp. 2d 1118, 1119 (D.N.M. 1998)(Campos,

J.)(“The [r]ight to remove a case that was oridinah state court to federal court is purely
statutory, not constitutional.”).

Section 1446(a) of Title 28 of the United State Code provides that a party seeking
removal of a matter to federal court shall film@tice of removal in the district and division
where the state action is pengj “containing a short and plastatement of the grounds for
removal, together with a copy of all procegigadings, and orders served upon such defendant
or defendants in such action28 U.S.C. § 1446(a). Such notioéremoval isproper if filed
within thirty days from the date when the casrlifies for federal jusdiction. _See Caterpillar
Inc. v. Lewis, 519 U.S. at 68-69; 28 U.S.C. 8af). The Tenth Circuhas further elaborated
that, for the thirty-day period to begin torr, “this court requires ear and unequivocal notice

from the [initial] pleading itself” that federal igdiction is available._Akin v. Ashland Chem.
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Co., 156 F.3d 1030, 1036 (10th Cir. 1998). The Té€htbuit specifically dsagrees with “cases
from other jurisdictions which impose a duty to investigate and determine removability where

the initial pleading indicates that the rightreamove may exist.”_Akin v. Ashland Chem. Co.,

156 F.3d at 1036’

"In 2011, Congress clarified removal jurisdictiand procedures in the Federal Courts
Jurisdiction and Clarifidion Act of 2011, Pub. L. No.1R-63, 125 Stat. 758 (2011). See
Thompson v. Intel Corp., 2012 WL 3860748*12 n.5 (D.N.M 2012)(Browning, J.).

On December 7, 2011, President Obama signed into law the Federal
Courts Jurisdiction and Venue Clacdition Act of 2011, which is intended to
clarify the operation of federal jurisdictional statutes and facilitate the
identification of the appropriate state or fed@@urts in whichactions should be
brought [see Pub. L. No. 112-63, 125 Stat. 758 (2011)].

Section 103 of the Act makes sealechanges to removal and remand
procedures. 28 U.S.C. 8§ 1446 is amendedotwer removal procedures for civil
cases only; provisions governing remowdl criminal prosecutions have been
moved into new 28 U.S.C. § 1455 [Pub.No. 112-63, § 103(h)(c), 125 Stat.
758 (2011)].

Section 103 of the Act also amen2® U.S.C. § 1441(c) to provide that,
on the removal of any civil action withoth removable claims and nonremovable
claims (i.e., those outside of the ongl or supplemental jurisdiction of the
district court), the district court musever all nonremovable claims and remand
them to the state court from which thetion was removed. The amendment also
provides that only defendants against whememovable claim has been asserted
need to join in or comnt to removal of the actio [Pub. L. No. 112-63, § 103(a),
125 Stat. 758 (2011)].

Section 103 also amends 28 U.S.QL4316(b) to provide that, in a multi-
defendant case, each defendant will have 30 days from his or her own date of
service (or receipt of initial pleading) to seek removal. Earlier-served defendants
may join in or consent to removal laylater-served defelant [Pub. L. No. 112-

63, 8 103(a), 125 Stat. 758 (2011)]. Thesevmions are intended to resolve a
circuit split over when the 3@ay removal period begirie run in cases in which

not all defendants are served at th@esdme [see H.R. Rep. No. 112-10, at 13-14
(2011); see,_e.g., Bailey v. Jansseharm., Inc., 536 F.3d 1202 (11th Cir.
2008)(30-day period runs from date sérvice on last-served defendant, and
earlier-served defendants may join in last-served defendant’s timely removal);
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LAW REGARDING PREEMPTION

Article VI, clause 2, of the @nhstitution provides that the laws of the United States “shall
be the Supreme Law of the Land;. any Thing in the Constitoin or Laws of ay state to the
Contrary notwithstanding.” U.SConst. art. VI, cl. 2. Consistent with the Supremacy Clause,
the Supreme Court has “long rgoized that state laws thabnflict with federal law are

‘without effect.”” Altria Grp., Inc. v.Good, 555 U.S. 70, 75 (2008)(quoting Maryland v.

Louisiana., 451 U.S. 725, 746 (1981)). The Sugrédourt has summarized the situations in
which preemption is likely to be found:

Pre-emption may be either expressadimplied, and is compelled whether
Congress’ command is explicitly statéd the statute’s laguage or implicitly
contained in its structurand purpose. Absent exptipre-emptive language, we
have recognized at leasto types of implied pre-emption: field pre-emption,
where the scheme of federal regulatiosaspervasive as to make reasonable the

Marano Enters. v. Z-Teca Rests., LP, 254 F.3d 753 (8th Cir. 2011)(each
defendant has 30 days to effect remoketiardless of when df other defendants
have sought to remove); Getty Oil Pov. Ins. Co. of N. Am., 841 F.2d 1254
(5th Cir. 1988)(first-served defendant amltthen-served defendants must join in
notice of removal within 30 days afteervice on first-served defendant)].

Section 103 also enacts a newbdivision (c) of 28 U.S.C. § 1446,
containing provisions governing the prdoees for removal. These include new
authorization for a notice of removal indaversity case to assert the amount in
controversy if the initiapleading seeks (Inonmonetary reliefor (2) a money
judgment when state practice either doespsomit a demand for a specific sum
or permits the recovery afamages in excess of the amount demanded. Also part
of a new subdivision (c) of 28 U.S.€.1446 is a provision lawing removal of a
case based on diversity of citizenship more than one year after commencement of
the action if the district court finds thatetiplaintiff acted in bad faith in order to
prevent a defendant from removing thetion (such as by tieerately failing to
disclose the amount in controver$iPub. L. No. 112-63, 8§ 103(b), 125 Stat. 758
(2011)].

Thompson v. Intel Corp., 2012 WL 3860748, at *12 n.5 (quoting VB®RE D. COQUILLETTE,
G. JoseEPH S. SCHREIBER G. VAIRO, & C. VARNER, MOORES FEDERAL PRACTICE §
107.30[2][a][iv], at 207SA-1 to 107SA-2 (3d ed. 2013)).
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inference that Congress left no room foe tBtates to supplement it, and conflict
pre-emption, where compliance with bofederal and state regulations is a
physical impossibility, or where stataw stands as an obstacle to the
accomplishment and execution of the fulrposes and objectives of Congress.

Gade v. Nat'l Solid Wastes Mgmt. Assoc., 505 U.S. at 98 (citations omitted).

Preemption may be express or implied. Seegle v. Nat'| Solid Wastes Mgmt. Assoc.,

505 U.S. at 98. When faced wigxpress preemption -- where atste expressly states that it
preempts certain areas of state law -- a coudtrdatermine the scopd the preemption that

Congress intended, See Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996)(stating that “the

purpose of Congress is the ultimate touch-stonevery pre-emption case”). “Congress may
indicate pre-emptive intent through a statsitexpress language orr¢lugh its structure and

purpose.” _Altria Grp., Inc. v. Good, 555 U.S. &. When the preemption clause’s text is

susceptible to more than one plausible negdicourts ordinarily “accept the reading that

disfavors pre-emption.” _Bates v. Dowgrosciences, LLC, 544 U.S. 431, 449 (2005).

Preemption arguments are analyzeder rule 12(b)(1)._See Ced&mai Med. Center v. Nat'l

League of Postmasters of U.S., 497 F.3d 972,(9#b Cir. 2007)(applyig rule 12(b)(1) when

reviewing motion to dismiss asserting preemption defense).
Addressing express preemption requiresoaricto determine the preemption’s scope.
That task entails scrutinizing the preemptimgrds in light of two presumptions, first,
[ijn all pre-emption cases, and padiiarly in those inwhich Congress has
legislated . . . in a field which the States have traditionally occupied, we start with
the assumption that the historic polipewers of the States were not to be
superseded by the FederaltAmless that was the cleand manifest purpose of
Congress.

Medtronic, Inc. v. Lohr, 518 U.S. at 485 (¢itans and internal quotation marks omitted).

Second, “[tlhe purpose of Congress is the ultenduchstone in every pre-emption case.”

Medtronic, Inc. v. Lohr, 518 U.S. at 485 @dibns and internal quotation marks omitted).
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Congress’ intent, of courserimarily is discerned &ém the language of the pre-
emption statute and theasatory framework surroumay it. Also relevant,
however, is the structure and purpose @& $tatute as a whole, as revealed not
only in the text, but thnagh the reviewing court’'ssasoned understanding of the
way in which Congress intended the statammd its surrounding regulatory scheme
to affect business, consumers, and the law.

Medtronic, Inc. v. Lohr, 518 U.S. at 486 @dibns and internal quotation marks omitted).

In a recent express preemption decisgge_Bruesewitz v. Wyeth, LLC, 562 U.S. 223

(2011), the Supreme Court concluded that thational Childhood Vaccine Injury Act, 42
U.S.C.A. 88 300aa-11(c)(1), 300aa-13(a)(1)(A)eampted all design-defect claims that the
plaintiffs seeking compensation brought agairetcine manufacturers for injury or death that
certain vaccine side effects caused. See B& at 230. The Supreme Court noted that
Congress passed this act to “stabilize the vacgiarket and facilitateompensation.” 562 U.S.
at 228. The Supreme Court nbt¢hat this federal statugprscheme provided for “[flast,
informal adjudication,” allowing “[c]laimants whdew that a listed injury first manifested itself
at the appropriate time are prima facie entittdompensation.” 562 U.S. at 228. Additionally,
[a] claimant may also recover for unlistedesieffects, and for listed side effects
that occur at times other than those specified in the Table, but for those the
claimant must prove causation. Unliketaort suits, claimants under the Act are
not required to show that the administered vaccine was defectively manufactured,
labeled, or designed.
562 U.S. at 228-29 (footnote omitted). The Supr@uart also noted that the statutory scheme
has relatively favorable remedy provisions.e &2 U.S. at 229. “The quid pro quo for this,
designed to stabilize the vaccine market, wagptheision of significant tortiability protections
for vaccine manufacturers,” such as limiting thailability of punitive damages and expressly

eliminating liability for a vaccine’s unavoidabladverse side effects. 562 U.S. at 229. The

statutory text at is®iin Bruesewitz v. Wyét LLC was as follows:
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No vaccine manufacturer shak liable in a civil action for damages arising from

a vaccine-related injury or death assaaatvith the administration of a vaccine

after October 1, 1988, if thejury or death resulted frorside effects that were

unavoidable even though the vaccingas properly prepared and was

accompanied by proper directions and warnings.
562 U.S. at 230 (quoting 42 U.S.€.300aa-22(b)(1)). The Supreme Court emphasized the use
of the word “unavoidable” in reaching its corgilon that the statute preempts design defect
claims resulting from unavoidable side effect862 U.S. at 231-32The Supreme Court also
found it persuasive that the statutory text diyeatentioned other aspects of product liability
law. See 562 U.S. at 232-33.

Implied conflict preemption exists when it isipossible for a private party to comply

with both state and federal requiremenee £nglish v. General Elec. Co., 496 U.S. 72, 78-79

(1990), or where state law “stanals an obstacle tograccomplishment and esution of the full

purposes and objectives of Congress,” HimePavidowitz, 312 U.S. 52, 67 (1941). “Pre-

emptive intent may also be inferred if the seay the statute indicagehat Congress intended
federal law to occupy the legislative field, or if there is an actual conflict between state and

federal law.” Hines v. Davidowitz, 312 U.S.@t (citing_Freightliner Corp. v. Myrick, 514 U.S.

280, 287 (1995)).
The Supreme Court, in the past, found timaplied preemption may take the form of

“obstacle” preemption. _Crosby v. Nat'l| Egn Trade Council, 530 U.S. 363, 373 (2000)

(holding that preemption is appropriate wheredhallenged state law “sids as an obstacle to
the accomplishment and execution of the full pugsoand objectives of Congress”); Pharm.

Research and Mfrs. of Am. v. \W¢h, 538 U.S. 644, 679 (2003)(Thomas, J.,

concurring)(“Obstacle pre-emption turns on whethergbals of the federal statute are frustrated

by the effect of the state law.”). The Supeef@ourt instructed that, in obstacle preemption
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cases, “there is no federal pre-emption in vaguthout a constitutional text or a federal statute

to assert it.”_P.R. Dep’t of Consumer Affav. Isla Petroleum Corp., 485 U.S. 495, 503 (1988).

See_Gade v. Nat'l Solid Wastes Mgmt. Assdi5 U.S. at 98. A reviewing court must still

“examine the explicit statutory language and thecstire and purpose ofdlstatute.”_Ingersoll-

Rand Co. v. McClendon, 498 U.S. 133, 138 (1996)2000, the Supreme Court decided Geier

v. Am. Honda Motor Co., 529 U.S. 861 (2000), whickdhey a five-to-four vote, that a federal

regulation which permitted, but did not requirerbags to be installed in passenger vehicles
preempted claims that a car was defective bedalaseked an airbag. See 529 U.S. at 874. The
majority found: “The rule of state tort law for which petitioners argue would stand as an
‘obstacle’ to the accomplishment of [the federglulation’s] objective. Ad the statute foresees
the application of ordinary principles of pre-emption in cagesctual conflict. Hence, the tort
action is pre-empted.” 529 U.S. at 886. Jus8tmvens, in his disseng opinion, expressed a
desire to eliminate obstacle preemption. arfgued that the presumption against preemption

serves as a limiting principle that pests federal judges from running amok with

our potentially boundless (anperhaps inadequately msidered) doctrine of

implied conflict pre-emption based on frugton of purposes -- i.e., that state law

is pre-empted if it stands as an obstad the accomplishment and execution of

the full purposes and objectives of Congress.

Geier v. Am. Honda Motor Co., 529 U.S. at 907-08 (Stevens, J., dissenting).

The Supreme Court has now begun to backyafrom finding implied preemption based
on an alleged conflict with the purposes ungad federal regulations. In 2003, the Supreme

Court issued a unanimous decision _inri&sma v. Mercury Marine, 537 U.S. 51 (2003),

rejecting implied conflict preemioin of state law claims that a boat engine was defective

because it lacked a propeller guard. See 5% &1 (2003). In 2008, in Altria Group. Inc. v.

Good, the Supreme Court rejectdte plaintiffs’ obstacle-preeption claim that the Federal
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Cigarette Labeling and Advertigg Act, 15 U.S.C. 88 1331-41, preemgta similar state act, see
Maine’s Unfair Practices Aciyle. Rev. Stat. Ann., Tit. 5, § 2q2008), because it presented an
obstacle to the Federal Trade Commissionigystanding policy of emziraging consumers to
rely on representations of tar and nicotocentent based on an approved methodology. See

Altria Group. Inc. v. Good, 555 U.S. at 9t 2009, in_Wyeth v. Levine, 555 U.S. 555 (2009),

six Justices of the Supreme Cpuncluding Justices Breyand Kennedy, who joined in the

majority decision in_Geier v. Am. Honda Mot&o., rejected the plaintiff's two implied

preemption arguments -- impossibility predimp and obstacle preemption.  See Wyeth v.
Levine, 555 U.S. at 581. The Supreme Court held that

it is not impossible for Wyeth to complyitl its state and federal law obligations
and that Levine’s common-law claindo not stand as an obstacle to the
accomplishment of Congress’ purposeshia [Federal Food, Drug, and Cosmetic
Act, 21 U.S.C.A. 88 301, 321, 331-337, 341-350, 361-364, and 381-399; 21
C.F.R. 8 201.80(e) (“FDCA")].

Wyeth v. Levine, 555 U.S. at 581. In so rulirfystice Stevens, writing for the majority,

narrowly limited Geier v. Am. Honda Motor Co. it$ facts, stating that the Supreme Court

based its decision in that case on the “compmad extensive” history of the substantive

regulation at issue. Wyeth v. Levine, 555 UaB566. The SupremeoGrt rejected obstacle

preemption, stating: “If Congreshought state-law suits posed abstacle to its objectives, it
surely would have ented an express pre-emption provisi@nsome point during the FDCA'’s

70-year history.”_Wyeth v. Lere, 555 U.S. at 609. Justice Stevens quoted Justice O’Connor’s

explanation in Bonito Boats, é¢nv. Thunder Craft Boats, Inc., 489 U.S. ¥4989): “The case

for federal pre-emption is particularly weak @vb Congress has indicated its awareness of the

operation of state law in a field of federal mtst, and has nonetheless decided to stand by both
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concepts and to tolerate whagewtension there is between thénWyeth v. Levine, 555 U.S. at

575 (quoting Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. at 166-67).

Of particular import for the current status of implied obstacle preemption is Justice

Thomas’ concurring opinion in Wyeth v. Levine, in which he wrote:

| write separately, however, because | cannot join the majority’s implicit
endorsement of far-reaching implied preption doctrines. In particular, | have
become increasingly skeptical of th@ourt's “purposes rad objectives” pre-
emption jurisprudence. Under this apgeh, the Court routinely invalidates state
laws based on perceived conflicts witltodd federal policy objectives, legislative
history, or generalized notions of coagsional purposesdhare not embodied
within the text of federal law. Becauseplied pre-emption doctrines that wander
far from the statutory text are inconsrstevith the Constitution, I concur only in
the judgment.

555 U.S. at 583 (Thomas, J., concurring in the noelgt). Justice Thomas stressed his concern:

Under the vague and potentially boundldsgtrine of purposes and objectives
pre-emption . . . the Court has pre-empttate law based on its interpretation of
broad federal policy objectives, legislative history, or generalized notions of
congressional purposes thae arot contained within thexeof federal law . . . .
Congressional and agency musings, hawewdo not satisfy the Art. I, 8 7
requirements for enactment of federal land, therefore, do not pre-empt state
law under the Supremacy Clause.

Wyeth v. Levine, 555 U.S. at 587Justice Thomas grhasized that, wheanalyzing federal

statutes’ or regulations’ preempieffect, “[e]vidence of pre-emptive purpose must be sought in
the text and structure of the prenin at issue” to comply with the Constitution. 555 U.S. at 588

(citing CSX Transp., Inc. v. Easterwood, 507 U658, 664 (1993)). Justice Thomas, writing for

the five-to-four majority in PLIVA, Incv. Mensing, 564 U.S. 604 (20}, recently concluded,

however, that conflict preempti required the preemption of masistent state laws on generic
drug labeling which conflicted with the respeetifederal law, because it was impossible to
comply with both. _See 564 U.S. at 617-618.e Bupreme Court sougttt reconcile Wyeth v.

Levine, however, recognizinghat the respectes statutory schemes in each case was
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distinguishable. _See PLIVA, Inc. v. Mensirg4 U.S. at 626 (“It iveyond dispute that the

federal statutes and regulatiotiat apply to brand-namewty manufacturers are meaningfully
different than those that apply generic drug manufacturers.”).
Moreover, the Supreme Court has put vesme emphasis on the presumption against

preemption._See Wyeth v. Levine, 555 U.S.G8 B.3. “In areas of traditional state regulation,

[the Supreme Court] assume[shtta federal statute has napglanted state law unless Congress

has made such an intention clear and manifest.” Bates v. Dow Agrosciences, LLC, 544 U.S. at

449 (internal quotation marks omitted). If confrehtwith two plausible interpretations of a
statute, the court has “a duty agcept the reading that disfasgore-emption.” _Bates v. Dow

Agrosciences, LLC, 544 U.S. at 449. See Wyeth v. Levine, 555 U.S65tCipollone v.

Liggett Grp., Inc., 505 U.S. 504, 518 (1992)(plurality opinion).

In Arizona v. United States, the Supremau@ once again emphasized the importance of

clear Congressional intent when applying obstacle preemptise 132 S. Ct. 2492 (2012).
The Supreme Court struck down Anzona immigration law’s movisions that would penalize
aliens who sought, or engaged in, unauthoreaegloyment, because it ‘ld interfere with the
careful balance struck by Congress with respecinauthorized employment of aliens.” 132 S.
Ct. at 2505. With Justice Kag#aking no part in the consideration or decision, Justice Kennedy,
writing for a five-to-three majority, which included Chief Justice Roberts and Justices Ginsburg,
Breyer, and Sotomayor, wrote: “The correct instian to draw from th text, structure, and
history of [the Immigration Rerm and Control Act of 1986, B.S.C. § 1101] is that Congress
decided it would be inappropriate impose criminal penalties @iiens who seek or engage in

unauthorized employment.” _Arizona v. Unitechtets, 132 S. Ct. at 5. The Supreme Court

ruled that Congressional intent is clear; Congamnsidered and rejectpénalizing aliens who

-77 -



sought unauthorized employment. See 132 SaiC2504. Federal immiation law therefore
preempted the Arizona law that penalizedraiseeking unauthorized employment, because it
created a penalty that Congrésal clearly and intentionallymitted. See 132 S. Ct. at 2505.

The Tenth Circuit has recognized federal pretonpof state law in three categories: (i)
when a federal statute expresphgempts state law (“express preemption”); (ii) where Congress
intends to occupy a field (“fieldreemption”); and (iii) where aae law conflicts with a federal

law (“conflict preemption”). _Colo. Dep't oPub. Health & Env't v. United States, 693 F.3d

1214, 1222 (10th Cir. 2012). As the defendar€ato. Dep't of Pub. Health & Env't v. United

States, the United States invoked only confiotemption in moving to dismiss Colorado’s
claims against it; the Tenth iCuit therefore did not addrefield preemption._See 693 F.3d at
1222. “To avoid conflict preemption, ‘it is nenough to say that the ultimate goal of both
federal and state law is the sarAestate law also is pre-emptédt interferes with the methods

by which the federal statute was designed to reach this goal.” Chamber of Commerce v.

Edmondson, 594 F.3d 742, 769 (10th Cir. 2010)(eugoltnt’l Paper Co. v. Ouellette, 479 U.S.

481, 494 (1987)(alterations and citation omittedl). Colo. Dep'’t of Pub. Health & Env't v.

United States, the state of Caldo created a schedule for theitdd States to follow in the
destruction of hazardous waste etbrin the state, in an attgt to prohibit the storage of
hazardous waste within the state. See 693 &t3223. The Tenth Circuit held that the state
statute creating this schedulesnia conflict with a statutevhich Congress passed, mandating a
deadline for the destruction tife materials._See 693 F.3d at 1224. The Tenth Circuit reasoned
that allowing Colorado to set a deadline for the destruction of the materials would impede the
flexibility which Congress hadhtended in its deadlineSee 693 F.3d at 1224. Because the

Colorado deadline would interfere with the thad that Congress had intended for the waste
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disposal, the Tenth Circuit comncled that the state law was ionélict with the federal law and,
therefore, that the tkeral law preempted Colorado’s schedulSee 693 F.3d at 1224. See also

Pueblo of Pojoaque v. New Mexico, 2008 6405927, at *50-55 (D.N.M. 2016)(Browning,

J.)(concluding that the Indian Gamingdréatory Act of 1988, 25 U.S.C. 88 2701-2721, does
not preempt off-reservation regulatory emfment actions against non-Indian third-party
entities).

NEW MEXICO LAW REGARDING BREACH-OF-CONTRACT CLAIMS

A contract is a legally enforceable promisattmust consist of an offer, an acceptance,
consideration, and mutual assent. See UBABNMRA. A person mapreach a contract by
failing to perform a contractual obligation & the performance is required, unless that
performance is otherwise excused. See UJIZBBNMRA. Incomplete performance is a breach

of contract. _See Cochrell v. Hiatt981-NMCA-152, 1 1-9, 638 P.2d 1101, 1103-04 (holding

that, where the contract called for the roof tardstored to a “healthy” state and guaranteed the
work for twenty-five years, because the roeéked within the twenty-five year period, the
defendant’s performance was incomplete, anddiéfendant was in breach of the contract).
Under New Mexico law, “[tlhe elements oftmeach-of-contract action are the existence of a

contract, breach of the contract, causation, and damages.” Abreu v. N.M. Children, Youth and

Families Dep'’t, 797 F. Supp. 2d 1199, 1247 (D.N.M. 2011)(Browning, J.).

[A] complaint on breach of contract mustege: (1) the existence of a valid and
binding contract; (2) the aintif's compliance with the contract and his

performance of the oblaions under it; (3) a general averment of the
performance of any condition precedentg #4) damages suffered as a result of
defendant’s breach.

McCasland v. Prather, 19MMCA-098, | 7, 585 P.2d 336, 338.

Applying these principles in_Armijov. N.M. Dep'’t of Tansp., 2009 WL 1329192

(D.N.M. 2009)(Browning, J.), thedtirt found that a plaintiffs’ algations failed testate a claim
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for breach of contract. See 2009 WL 1329192, atlf8support of the breach-of-contract claim,
the plaintiff asserted that “the Departmewould follow state employment policies and
procedure, and that the Department termindted in breach of thas policies without just
cause.” 2009 WL 1329192, at *7. The Court notleat the plaintiff dil not “indicate what
contractual provisions or employment polictee Department breached,” and did not say “to
what his employment contract entitles him omdfat the Department deprived him.” 2009 WL
1329192, at *7. The Court concluded that there Ymas enough . . . to determine whether, if
taken as true, the Complaint'degjations would support claimsrfbreach of contract.” 2009
WL 1329192, at *8. On the othdnand, the Court has previousietermined that a pro se
plaintiff sufficiently alleged tht his counsel breached a contract for legal representation by
alleging that his former counsel promised to repméshe plaintiff at forfeiture proceedings, that
the plaintiff paid the counsel, and that the coufséd to represent theahtiff. See Archuleta

v. City of Roswell, 2012 WL 4950324, &t16-17 (D.N.M. 2012)(Browning, J.).

“Additionally, in spite of the general bar on punitive damages for breach-of-contract
cases, the Supreme Court of New Mexico has recognized that punitive damages may be

recoverable under some circumstances for a brebatontract.” Anderson Living Trust v.

ConocoPhillips Co., LLC, 2013 WL 3456913, &2 (D.N.M. 2013)(Browing, J.). The

Supreme Court of New Mexico statedRomero v. Mervyn’s, 1989-NMSC-081, | 23, 784 P.2d

991, 998: “Our previous cases clgaéstablish that, in contractises not involving insurance,

punitive damages may be recovered for breacboatract when the defendant’s conduct was
malicious, fraudulent, oppressive, or committeatklessly with a wanton disregard for the
plaintiff's rights.” 1989-NMSC-081, § 23, 784 P.2d%®8. Punitive damages are not available

when they are “predicated solely on grossligegce. In addition to, or in lieu of, such
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negligence there must be evidence of an evil rrotiva culpable mental state.” Paiz v. State

Farm Fire & Cas. Co., 1994-NMSC-079, 1 25, 880 P.2d 300, 308 (internal quotation marks

omitted). The Supreme Court of New Mexico kasined “reckless disregard” sufficient for an
award of punitive damages as “when the defen#aotvs of potential harrto the interests of

the plaintiff but nonetheless uttefigils to exercise care to avaide harm.” _Paiz v. State Farm

Fire & Cas. Co., 1994-NMSC-079, 26, 880 P.2d at 308 (citati and secondary quotations

omitted). A defendant does not act with reckldssegard to a plaintiff's rights merely by
failing “to exercise even slight care,” absent tequisite “culpable or evil state of mind.” Paiz

v. State Farm Fire & Cas. Co., 1994-NMSC-0726 880 P.2d at 308 (ation and secondary

guotations omitted). The New Mexico Civil Jurystructions define the elements necessary for
an award of punitive damages for @#&ch of contract as follows:

If you find that néme of party making claim for punitive damages)

should recover compensation for damages! if you further find that the conduct

of rame of party whose conduct gives rise to a claim for punitive

damages) was [malicious], [reckless], [wamn], [oppressive], or [fraudulent],

then you may award punitive damages.
UJI 13-861 NMRA.

NEW MEXICO LAW REGARDING CONTRACT INTERPRETATION

In contract cases, “the role of the court is to give effect to the intention of the contracting

parties.” Bogle Farms, Inc. v. Baca, 19984SC-051, { 22, 925 P.2d 1184, 1190. “The primary

objective in construing a contract is not to lalekith specific definitions or to look at form
above substance, but to ascertain and enforce the intent of the parties as shown by the contents of

the instrument.” _Bogle Farms, Inc. v. Baca, 1996-NMSC-051, { 22, 925 P.2d at 1190 (citing

Shaeffer v. Kelton, 1980-NMSC-117, § 6, 619 P.2d 122@9). “The parol evidence rule ‘bars

admission of evidence extrinsic to the contriactontradict and perhaps even supplement the
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writing.”” Memorial Med. Ctr, Inc. v. Tatsch Const., In2000-NMSC-030, 16, 12 P.3d 431,

437 (citation omitted). On the other hand, New Mexnas “adopted the contextual approach to
contract interpretation, in recognition of the difficulty of asicigomeaning and content to terms

and expressions in the absence of contextual understanding.” Mark V, Inc. v. Mellekas, 1993-

NMSC-001, § 10, 845 P.2d 1232, 1235 (citation andrnialequotation marks omitted).  See

Pedroza v. Lomas Auto Mall, Inc., 2013 WM446770, at *18 (D.N.M. 2013)(Browning, J.).

“The question whether an agreement contamsmbiguity is a matter of law.” Hartnett

v. Papa John’s Pizza USA, Inc., 912 F. Supp. 2d 1066, 1092 (D.N.M. 2012)(Browning, J.). See

Mark V., Inc. v. Mellekas, 1993-NMSC-001, § 12, 845 P.2d at 1235 (citing Levenson v. Mobley,
1987-NMSC-102, § 7, 744 P.2d 174, 176). When thed&mce presented is so plain that no
reasonable person could hold any way but one, thercourt may interpret the meaning as a

matter of law.” Mark V, Inc. v. Mellekad,993-NMSC-001, § 12, 845 P.2d at 1235. A contract

“is not rendered ambiguous merely because a termot defined; rather, the term must be
interpreted in its usual, omiAry, and popular sense . . ndamay be ascertained from a

dictionary.” Battishill v. Farmers Alliarecins. Co., 2006-NMSC-004, { 8, 127 P.3d 1111, 1113

(internal quotation marks omitted)(applying prplel to insurance policy). “A contract is
deemed ambiguous only if it is reasonably and fadgceptible of diffem constructions. The
mere fact that the parties aredisagreement on the construction to be given does not necessarily

establish ambiguity.”_Vickers v. N. Am. Land Dev., Inc., 1980-NMSC-021, 1 9, 607 P.2d 603,

606 (citation omitted).
“An ambiguity exists in an agement when the parties’ exps@éons of mutual assent lack

clarity.” Mark V, Inc. v. Mellekas, 1993-NBIC-001, § 12, 845 P.2d at 1235 (citation omitted).

If the court concludes that the contract“ieasonably and fairly sceptible of different
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constructions, an ambiguity exists.” Mav¥k Inc. v. Mellekas, 1993-NMSC-001, { 12, 845 P.2d

at 1235 (citing Vickers v. North Am. Land Dev., In84 N.M. at 68, 607 P.2d at 606 (1980)).

[Iln determining whether a term or expression to which the parties have agreed is
unclear, a court may hear evidencetlod circumstances surrounding the making

of the contract and of any relevant usage&ade, course of @ing, and course of
performance. . .. Itis important tedr in mind that the eaning the court seeks

to determine is the meaning one party lfoth parties, as the circumstances may
require) attached to a particular term or expression at the time the parties agreed
to those provisions.

It may be that the evidence presentedasclear that noeasonable person would
determine the issue before the court in @@y but one. In thatase, to the extent
the court decides the issue, the questi@m may be described as one of law.

C.R. Anthony Co. v. Loretto Mall Parrs, 1991-NMSC-070, § 17, 817 P.2d 238, 242-44

(affirming the trial court because it “considerati evidence adduced in response to the motion
for summary judgment, including collateral @xtrinsic evidenceof the circumstances

surrounding the execution of the lease eadment, and quite properly found no
ambiguity”)(citations and footnote omitted). #&ualdition, in determining whether an ambiguity

exists,

[a] court may employ the many rules of a@at interpretationhat do not depend

on evidence extrinsic to the contract. See, e.g., Smith v. Tinley, 100 N.M. 663,
665, 674 P.2d 1123, 1125 (1984) (reasonabterpretation of contract is
favored); Schultz & Lindsay Constr. Co. v. State, 83 N.M. 534, 536, 494 P.2d
612, 614 (1972) (uncertainties construed strictly against drafter); Id. at 535, 494
P.2d at 613 (each part of contract idéogiven significance according to its place

in the contract so as to give effect to the intentions of the parties).

C.R. Anthony Co. v. Loretto Mall Partner§991-NMSC-070, 7 17 n.5, 817 P.2d at 244 n.5.

Once the court concludes that an ambiguitytexige resolution of that ambiguity becomes a

guestion of fact._See Mark V, Inc. Mellekas, 1993-NMSC-001, 1Y 12-13, 845 P.2d at 1235.

To decide the meaning of any ambiguous terms, fabefinder may consider extrinsic evidence
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of the language and conduct of the parties aaccifttumstances surrounding the agreement, as

well as oral evidence of the parties’ intenMark V, Inc. v. Melekas, 1993-NMSC-001, | 13,

845 P.2d at 1236. “[I]f the court finds ambiguityetfury (or court as ¢ fact finder in the
absence of a jury) resolves the ambiguity assaund of ultimate fact before deciding breach and

damages.”_C.R. Anthony Co. v. Loretto IMRartners, 1991-NMSC-070, 1 11, 817 P.2d at 241.

As this Court stated in Great Am. Ins. CoNs#w York v. W. States Fire Protection Co., 730 F.

Supp. 2d 1308 (D.N.M. 2009)(Browning, J.):

In Mark V, Inc. v. Mellekas, the SuprenCourt of New Mexico summarized the
circumstances under which it is appropriate for a district court to construe a
contract as a matter of law, and whensirdit court should find that a contract is
ambiguous and leave construction of tlmtcact to a jury. According to the
Supreme Court of New Mexida Mark V, Inc. v. Mellekas, a district court may
take extrinsic evidence tbetermine whether a contrastambiguous, and “if the
evidence presented is so plain thatreasonable person could hold any way but
one, then the court may interpret the meaning as a matter of law. If the court
determines that the contract is readiyaand fairly suscegble of different
conclusions, an ambiguity exists.”

730 F. Supp. 2d at 1314 n.1. See generally, ABfown, LLC v. Davide Enterprises, LLC,

2015 WL 8364799, at *1 (D.N.M. 2015)(Browning,)(Bolding a hearing pursuant to the

guidance under Mark V, Inc. v. Mellekas, 1993-NM8(, in its interpretation of a contract in

New Mexico).

NEW MEXICO LAW REGARDING THE IMPLIED COVENANT OF GOOD
FAITH AND FAIR DEALING

“Whether express or not, every contracposes upon the parties a duty of good faith and

fair dealing in its performance and enforcetderiWatson Truck & Supply Co., Inc. v. Males,

1990-NMSC-105, 1 12, 801 P.2d 639, 642 (citationstted). “Broadly stated, the covenant
requires that neither party danything which will deprive theother of the benefits of the

agreement.” _Watson Truck & Supply Ca. Males, 1990-NMSC-103] 12, 801 P.2d at 642
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(internal quotation marks omitted). “The breachhi$ covenant requires a showing of bad faith
or that one party wrongfully andhtentionally used the contract to the detriment of the other

party.” Sanders v. FedEx Ground Pag& Sys., 2008-NMSC-040, { 7, 188 P.2d 1200, 1203

(secondary quotations omitted). The Supreme CaluNew Mexico has expressed reluctance,
however, to use the covenant of good faith amdd@aling “under circumstances where . . . it
may be argued that from the covenant there etomplied in fact a term or condition necessary

to effect the purpose of a contract.” & Truck & Supply Co. v. Males, 1990-NMSC-105, |

12, 801 P.2d at 642.

“Generally, in the absence of an exgweprovision on theubject, a contract
contains an implied covenant of good fagithd fair dealing between the parties.
Under the implied covenant of good faiéimd fair dealing, courts can award
damages against a party to a contnbbse actions undercut another party’s
rights or benefits under the contract. rGupreme Court has nevertheless refused
to apply this implied covenant to overrida express at-witkermination provision

in an integratedyritten contract.”

Elliott Indus. Ltd. P’Ship v. BP Am. Prod. C407 F.3d 1091, 1114-15 (10th Cir. 2005)(quoting

Kropinak v. ARA Health Servs., Inc., 200MMCA-081, 11 3-4, 33 P.3d 679, 680-81)(secondary

citations omitted).
New Mexico has recognized that a causedtfon for breach of the covenant of good

faith and fair dealing sounds in contrackee Bourgeous v. Horizon Healthcare Corp., 1994-

NMSC-038, 1 15-20, 872 P.2d 852, 856-57. Ther&me Court of New Mexico has also
explained that tort recovery for breach ok thovenant of good faith and fair dealing is
permissible only where a special relationship exstish as between an insurer and its insured.

See Bourgeous v. Horizon Healthcare Corp., 1994-NMSC-038, 11 15-20, 872 P.2d at 856-57.

The “relationship of insurer and insured ishérently unbalanced; the adhesive nature of

insurance contracts places the insurer in a sopkargaining position.”Bourgeous v. Horizon
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Healthcare Corp., 1994-NMSC-038, § 17, 872 P.2@&mt (citations and internal quotation

marks omitted). Similarly, the Court of Appeals of New Mexico has held that “[tlhe claim of
breach of good faith and fair dealing sounds in ramtf at least when no ‘special relationship’

such as that between an insured and ingxists.” Heimann v. Kinder-Morgan CO2 Co., 2006-

NMCA-127, § 18, 144 P.3d 111, 117.
The Supreme Court of New Mexico has indicateat “the duty to not act in bad faith or
deal unfairly” which an implied covenant good faith and fear dealy within a contract

imposes “becomes part of the contract and the dgrf@r its breach is on &écontract itself.”

Bourgeous v. Horizon Healthcare Corp., 1994884038, 17, 872 P.2d &7 (discussing a

Supreme Court of Arizona case, Wagenseller v. Scottsdale Memorial Hosp., 710 P.2d 1025,

superseded by statutencadistinguishing this measure ofrdages from tort damages that are

available for breach of this covenant in the insurance context). In the insurance context,
however, a plaintiff can recover tort damag®r breach of this implied covenant. See

Bourgeous v. Horizon Healthcare i8g 1994-NMSC-038, § 17, 872 P.2d at 857.

The Supreme Court of New Mexico has nothdt it does “not recognize a cause of
action for breach of an implied covenant of gdaith and fair dealing in an at-will employment

relationship.” _Melnick v. State Farm MuAuto. Ins. Co., 1988-NMSC-012, T 13, 749 P.2d

1105, 1109. This limitation is because “thes@o contract of emplayient upon which the law

can impose the stated duty éxercise good faith and fair @éeng.” Sanchez v. The New

Mexican, 1987-NMSC-059, 1 13, 738 P.2d 1321, 1324 (emphasis in original).
ANALYSIS
Med Flight is an FAA certified air ambarice provider rendering emergency ambulatory

services in New Mexico. Builders Trust asNew Mexico workers’ compensation insurance
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provider that provides workers’ compensatimsurance to a New Mexico employer whose
employee was injured in a workplace injury apdeived emergency transport from Med Flight.
After providing the relevant seines, Med Flight billed Builders Trust, and, in this case, now
alleges that Builders Trust has not paid thédmount and has refused to pay the outstanding
balance. This case igus, a contract dispute between the two parties, one of which happens to
be an air carrier as the Airline Act defines that term. Despite the Airline Act’'s relevance,
however, it does not influence the existenceaof] interpretation of, ¢hContract upon which

the Complaint is premised. Accordingly,eth being no federal question or divergity
jurisdiction substantiated on ttiace of the Complaint, the Court does not have jurisdiction to
preside over this case. The Court thus remands&teer to the Eleventh Judicial District Court,
County of McKinley, State of NeWexico, where Med Flight origadly filed its Complaint, and

will refrain from rendering an advisory opinion tsthe merits issues the MTD and Motion for

Judgment rais€,

*’Neither party has alleged diversity jurisiim in this case. See Tr. at 27:11-22
(Kaemper)(“We removed the case on federal timesbecause the plaintiff's complaint was
heavy on the application of the [Airline Act]. Vd&n’'t remove it on divisity, because there is
not diversity in this case, so there is no amaeinimoney that we would have to be worried
about.”). Nor does it appear éxist, given the Court’s review tiie relevant pleadings, because
Med Flight seeks, in addition to prejudgmarnterest from October 5, 2015, only $48,356.93 in
damages, rendering the amount in controversyffitient for resolution._See 28 U.S.C. §1332
(providing, that diversity jurisdiction can ik only in “civil actions where the matter in
controversy exceeds the sum or value of $75,80€lusive of interest and costs”).

*The Court notes that the Second Restatemie@bntracts, § 17(23) (1979), provides:
“A contractual right can be agsied unless . . . the substitution of a right of the assignee for the
right of the assignor would matelly change the duty of the ogbr . . . or materially increase
the burden of risk imposed on him by his contfaahd that, in othecontexts, the Court of
Appeals of New Mexico has favorably cited tilee Second Restatement of Contracts, see
Espinosa v. United of Omabha Life Inso.C2006-NMCA-075, 27, 137 P.3d 631, as has the
Supreme Court of New Mexico, see Sunnylandnfza Inc. v. Central New Mexico Electric
Cooperative, Inc., 2013-NMSC-017, | 16, 301 R8d. Cf. Assocs. Loan Co. v. Walker, 1966-
NMSC-137, 1 14-15, 416 P.2d 529 (“The fundamental etilaw . . . is that an assignee . . .
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acquires by virtue of his assignment nothing more tharassignor had . . ).” In this case, the
Court was, in light othat proposition,

inclined to think that these can be ass@néll give it some thought. It seems to

me that the fact that this is unusualtive sense there israche here in which
nobody has really an incentite assign is different &fm whether they can be
assigned, so I'm inclined to think thatl Ifind that they carbe assigned, but the
right is not any greater than what Ma# Woods had at the very beginning of
this case. The assignment can’t expand it anymore. And | may have to kind of
stop around there.

Tr. at 32:15-33:19 (Court). loontrast, Builders Trust has m&imed throughout this litigation
that, in this case, Woods cduhot assign his workers’ comation insurance-reimbursement
benefits, because that assignment materially changes its duties and increases its risk in the
contract. _See MTD Reply at 5. Builders Trasakes that argument, primarily, because the
assignment does not “merely change the persavhtuim payment was to be made. Instead, it
would subject [Builders Trust] to the risk ofuiiag to make a higher payment . . . [because the]
contract with Murphy Builders gpiires it only to payor reasonable and nesasy health care
services from a healthcare provider.” MTD Reply at 5. Yet, Builders Trust’s construction of the
assignment in a way that expanth® obligations of the parSedoes not congst with New
Mexico law regarding the natucd an assignment, and the Cooould not thus accept as valid
Builders Trust's argument. See Assodcsan Co. v. Walker, 1966-NMSC-137, 1 14-15, 416
P.2d 529 (“The fundamental rule @w . . . is that an assignee . acquires by virtue of his
assignment nothing more than tresignor had . . . .”). Thus,ithassignment, in New Mexico,
does not unlawfully expand or alter the inswom providers’ contraatl obligations.

There is no issue, in general, withe assignment of an employee’s workers’
compensation insurance rights to a health pavgider such as Med Flight. Although the Tenth
Circuit and the Supreme Court of New Mexicovdanot had occasion to consider this issue
directly, the United States Court Appeals for the Eleventh Circuit has, in a similar situation,
held:

If provider-assignees cannot sue the [foyipe Retirement Income Security Act,
29 U.S.C. 88 1001-1461 (“ERISA")] plafor payment, they will bill the
participant or beneficiary directly for the insured medical bills, and the participant
or beneficiary will be required to bring suit against the benefit plan when claims
go unpaid. . . . On the other hand, ibyider-assignees can sue for payment of
benefits, an assignment will transfer the burden of bringing suit from plan
participants and beneficiariés “providers[, who] are liter situated and financed

to pursue an action for benefits owed floeir services.” . . . For these reasons,
the interests of ERISA plan participardad beneficiaries arbetter served by
allowing provider-assignees to sue ERISA plans.

Cagle v. Bruner, 112 F.3d at 1515. As was the ¢asthe ERISA issue before the Eleventh
Circuit, the interests of persons entitled torkess’ compensation bentsf in New Mexico, as
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well as the workers’ compensation insuranaevjaters, are “better served by allowing provider-
assignees” seek reimbursement from the imsggroviders, and suerfthat reimbursement
where it is not had. Cagle v. Bruner, 112 F.3d5it5. Cf. Seaboard Fire & Marine Ins. Co. v.
Kurth, 1980-NMCA-112, 1 633 P.2d 1229 (holding, in fhedent context where, as opposed to a
provider-assignee, insured assigmesiright to actions to workers’ compensation insurer with a
subrogation receipt, thahe subrogation receipt -- althglu not investing insurer a right of
subrogation -- provided insurer a right tambursement, making the insured a dispensable
party). While the Court need not and should restide this issue of state law, because it lacks
jurisdiction to do so, this reasoning was what naigd the Court’s ruling at the hearing that the
Court would conclude that there was a vagsignment and that the only remaining issues
before the Court would be consttion of the contract’'s termsThe Court also notes that it has
considered the reasonable costs for medivansport on another occasion, and expressed
skepticism at the high cost at issue in that ¢asé ultimately did not decide the issue). See
United States v. Antonio, No. CR 15-0776 JB,mwgandum Opinion an@®rder at 8-11, filed
February 15, 2017 (Doc. 55).

Also motivating the Court’'s tentative rugjnat the hearing wa#is conclusion that
provider-assignment in this context would notBaslders Trust argued at the hearing, undercut
the role of the Workers’ Compensation Admsination by allowing provider-assignees to bypass
dispute resolution in the Worker€ompensation Administration. e8 Tr. at 6:4-16 (Sherrell).
Builders Trust argued that, if air ambulances going to rely on the Airline Act to bypass
Workers’ Compensation Admistration jurisdiction, an insad’'s assignment to an air
ambulance would be an end-around to the Watfkeéompensation Administration’s role in the
system, because, unlike other providers, they avbel litigating these doaites in court and not
administratively._See Tr. at 7:2-9 (Sherrell). Thdipa, however, agreed that this context of air
ambulance providers is a very particular anchai area in the workers’ compensation field,
because other providers had set rates a®d Schedules that the Workers’ Compensation
Administration could apply to selve disputes, see Tr. at 15:(Jbhnson); 7:18-19 (Sherrell),
and the Court thus concluded that the use of state couais ambulance disputes would not
otherwise lead to rampant amagion of the Workers’ Compensan Administration,_see Tr. at
32:15-33:19 (Court).

Another issue that the MTD and the Motiom fmdgment raise, that the state court may
need to address, is the relationship betwibenAirline Act and the McCarran-Ferguson Act.
Builders Trust argues that Med Flight advanttexlargument before the Workers’ Compensation
Administration that the Airline Act preempted jtgisdiction, and in its Complaint restates that
the Airline Act has a preemption provision, whictspires Builders Trust to argue -- in its
Answer -- that the McCarran-Ferguson Act pueels the Airline Act’'s purported effect of
preempting state insuree regulation, thus negating anyg@ament which Med Flight raises
regarding Airline Act preemption in the workersbmpensation context. See Answer at 6.
While the Airline Act does not spiically relate to the business ofsurance, ihonetheless only
prohibits states from enacting enforcing laws that have a cawtion with, or réerence to, an
air carrier’s rates, routes services. _See 49 U.S.C. § 41713(hpdeed, in thiscontext, one
federal district court has hettat, “[b]Jecause workers compensatioenefits are not insurance, .
.. and the related air ambulance fee schedules natrenacted for the ppose of regulating the
business of insurance. . . . the McCarrargbison Act does not apply to save these provisions
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THERE IS NO SUBSTANTIAL FEDERAL QUESTION OF LAW AT ISSUE IN
THIS CASE THAT IS SUFFICIENT TO CONFER JURISDICTION UPON THE
COURT.

A federal district court ha%original jurisdiction of allcivil actions arising under the

Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331. Federal question

jurisdiction exists when “a federal question igg@nted on the face of the plaintiff's properly

from preemption by the [Airlia Act].” Valley Med Flight,Inc. v. Dwelle, 171 F. Supp. 3d 930,
947 (D.N.D. 2016)(Hovland, J.). lhough the Court may not agre@hvthat court’s conclusion,
and there may be significant differences betwidew Mexico’s workers’ compensation scheme
and North Dakota’s, the Court still finds the Valleed Flight, Inc. v. Dwelle analysis regarding
preemption persuasive. That is, further emphagihe Court’s ruling athe hearing is that, by
the Complaint, “nobody is sayingahthis claim,” or some retation, is preempted. Tr. at
27:25-28:4 (Court). Absent a claim of Airlirkct preemption of statensurance regulation,
then, the McCarran-Ferguson Act does not evenapipemeaningfully apply to the resolution
of this dispute. _Cf. Valley Med Flight, Inc. v. Dwelle, 171 F. Supp. 3d at 942 (“There can be
little question Section 23-27-04.10 etts Valley Med's prices and thus relates to price under the
[Airline Act]. The clear intent of the legislation is to prevent air ambulance service providers,
who are not participat@ providers, from imposg exorbitant fees on patients who wrongly
assume their insurance will cover the charged are not in a position to discover otherwise.
This type of consumer protection law is prelyisiae type of law Congress sought to preempt
when it enacted the [Airline Act].”)The Contract assue here differs.

Builders Trust, at the hearing, al@ued -- for the first time -- that there
may have been an anti-assignment clausthénContract barring Woodsissignment of his
workers’ compensation benefits to Med FligiMed Flight, however, argued that Builders Trust
had waived that argument by making a paymentgponse to the assignment. The Court did
not make a ruling on this issuethé hearing, because “if they watteraised in the motion then |
may not be able to decide thdsdr. at 32:22-25 (Court). Th€ourt also notes, however, that
strict enforcement of aanti-assignment clause in the egescy ambulatory context would raise
serious issues regarding the abitib provide emergency medical eaand it thus was not likely
that the intent of the parties entering into tGsntract was to put peopsesafety at risk as the
parties awaited Builders Trust’'s consent, andt tthe provision may be thus estopped from
application in this context. Nonetheless, ilso apparent that Builders Trust, having paid in
response to the assignment aipagortion of Med Flight’s bill may already be estopped from
relying on the provision._See Hermann HospMEBA Medical and Beefits Plan, 959 F.2d
569, 574-75 (5th Cir. 1992)(“We hold that MEBIA estopped to assert the anti-assignment
clause now because of its protracted failtweassert the clause when Hermann requested
payment pursuant to a clear and unambiguougrassint of payments for covered benefits.”),
overruled on other grounds by Access Mediquip, LLC v. UniteditHeCare Ins. Co., 698 F.3d
229 (5th Cir. 2012).
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pleaded complaint.”__Caterpillar, Inc. v. Walns, 482 U.S. at 392 (citing Gully v. First Nat'l

Bank, 299 U.S. at 112-13). As “theaster of the claim,” the plaintiff may choose to sue in state

court rather than in federal court “by excdles reliance on state law.” Caterpillar, Inc. v.

Williams, 482 U.S. at 392.

Med Flight began this case in state cdoytfiling its Complaintasserting breach of
contract, and a breach of the covenant of goald &nd fair dealing._See Complaint 1 1-24, at
1-5. To understand Med Flight's Complaisgme background regarding the Airline Act is
helpful. The Airline Act preempts states franacting any “law, regui@n, or other provision
having the effect of law relatethb price, route, or service adn air carrier.” 49 U.S.C. §
41713(b). The Airline Act's purpose was theline industry’s deregation to encourage
competition and efficiency while lowering prigesxpanding services, and enhancing safety,
because Congress enacted the Airline Act after “determining that ‘maximum reliance on
competitive market forces’ would best further ‘efficiency, innovation, and low prices’ as well as

‘variety [and] quality . . . of air transportation services.” Morales v. Trans World Airlines, Inc.,

504 U.S. at 378 (quoting 49 U.S.C. 88 1302(a){8P2(a)(9)). The Airline Act, consequently,
prohibits states and municipalities from impkming regulations that attempt to regulate air
carriers’ rates, routes or ser@g-- with such purported regulati including the regulation of air

ambulance operations, which constitute air carteder the Airline Act.See, e.g., Med-Trans

Corp. v. Benton, 581 F. Supp. 2d 721, 730-34 (discussing 49 U.S.C. § 41713(b)(1)’s application

to air ambulances); Opinions of the Office @eneral Counsel for the U.S. Department of
Transportation, ER-1:26 (“[A]n air ambulancecansidered for Federal regulatory purposes an

‘air carrier,” as that term is defined at W9S.C. § 40102(a)(2).”); ER:33 (“[A]n air ambulance
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service provider qualifies am ‘air carrier’ . . . ."Y° A state or non-federantity, consequently,
cannot set a fee schedule or othegulation that affects the ratesutes, or services which air
ambulance providers employ, thdistinguishing air ambulance guiders from their land-based

counterparts. See Med-Transr@ov. Benton, 581 F. Supp. 2d at 731.

Builders Trust, in timely fashion, removed the case to federal court in accordance with 28
U.S.C. § 1441(a), asserting federal jurisdictibecause: “Although Plaintiff dresses its claims
for relief in the garb of stataw, courts regularly look pastéemominal causes of action to the
litigation realities when decidg whether federal question juristion exists,” and that the
Supreme Court has emphasized the “commonsergmbat a federal court ought to be able to
hear claims recognized under stéw that nonetheless turn ambstantial questions of federal
law.” Notice of Removal {1 9-10, at 3. TNetice of Removal assearthat, “even though state
law creates . . . causes of action, a case mighassk under the laws oféiJnited States if . . .
right to relief under state lawqaires resolution of aubstantial question déderal law.” Notice
of Removal 10, at 4 (internal quotation marksttd). In this case, the Notice of Removal
argues:

Plaintiffs Complaint alleges that Plaifitwas improperly reimbursed for its air

ambulance services and that the [ArliPAct] preempts any State statute,

regulation, or law that allows for anyimbursement other than the total billed
amount. . . . Instead of looking at tNew Mexico Workers’ Compensation Act

as its exclusive remedy, Plaintiff's request for relief rests entirely on the Court’s

interpretation of the [Alme Act]'s preemption provision. A federal question is
thus necessarily raised in the Complaint.

Med Flight provides that itoperates under a ‘Pai35’ certificate from the Federal
Aviation Administration held by Valley Med FligfitComplaint § 3, aB, making it an “air
carrier” under the Airline Act, because an ‘@arrier’ means a citizen of the United States
undertaking by any means, directly indirectly, to provide air transportation,” 49 U.S.C. §
40102(a)(2), and that Valley MeHlight thus provides *air tnsportation,” [which] means
foreign air transportation, inters¢aair transportation, or theatisportation of mail by aircraft,”
49 U.S.C. § 40102(a)(5).
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Notice of Removal § 11, at 4. The Notice Rémoval also highlights that Med Flight had
originally brought this matter before the Werk’ Compensation Administration, “requesting a
determination of contested biily dispute,” Notice of Removal {4t 1, but that, at the Workers’
Compensation Administration hearing, Med Fligitgued that the Workers’ Compensation
Administration did not have jurisdiction overethbilling dispute, because the Airline Act
“preempts any State regulation or review ofrages,” resulting in the Workers’ Compensation
Administration’s dismissal of the matter “Wwitprejudice,” Notice of Removal § 1, at 1-2.
Because “Plaintiff's claims are iprarily based on its allegationahthe [Airline Act] preempts
state regulation” of workers’ compensation ira\wce in the air ambulance context, the Removal
thus asserts grounds for remolaked on federal-question jurisithim. Notice of Removal 17,
at 5-6. Additionally, the Notice of Removal -eprewing the Answer’s assertion of the defense
of the McCarran-Ferguson Act, 15 U.S.C. § 1012¢be Answer at 6, which “precludes federal
statutes from preempting stategulation of insurance unless the federal statute specifically
relates to the business of insurance” -- argues‘that[Airline Act] does not specifically relate
to the business of insurance” and is thus doeslly to the present dispute, Notice of Removal
116, at 5.

As the Court understands BuildeFrust's argument, then, thiase turns on a substantial
federal question, because the Airline Act preergiate contract actiorthat air ambulance
providers bring against medicahsurance providers, because that lawsuit is indirect state
regulation of air carriers’ rates, routes, s@rvices, or, alternatively, because the McCarran-
Ferguson Act otherwise disallewthe Airline Act’s import witin the workers’ compensation
insurance context and that,rfan air ambulance providereking workers’ compensation

reimbursement, “the Airline Deregulation Acannot govern reimbursemts due . . . under the
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insurance policy at issue in th[at] case.” stuwer at 6. The Court must thus consider,
specifically, whether on the face of Med Flighomplaint, a substantial federal question
involving the Airline Act or theMcCarran-Ferguson Act arises fhre Court’'s analysis of the
parties’ contractual obligations. Thus, two species of arguffoerfederal jurisdiction are at
issue -- the first being that the Airline Act’'s bdopreemptive effect authorizes federal review of
this contract action, and the sed being that Builders Trust hassed a defense that the Airline
Act does not apply to workers’ compeneatiinsurance disputes, because the McCarran-
Ferguson Act disallows federal regulation oétetinsurance practices. The latter federal-
jurisdiction theory is easier addsed and ultimately eliminated.

A defendant may not try to sneak a fedeyaéstion through the bl door by raising a
federal defense, for “it is now settled law thatase may not be removiedfederal court on the
basis of a federal defense . . . even if the defemsnticipated in the plaintiff's complaint, and
even if both parties concede that the fedelalense is the only question truly at issue.”

Caterpillar, Inc. v. Williams, 482 U.S. at 348iting Franchise Tax Bd. v. Constr. Laborers

Vacation Trust, 463 U.S. at 12). See NicodsmuUnion Pac. Corp318 F.3d at 1236 (“It is

well settled that ‘[a] defense that raises defal question is inadequate to confer federal

jurisdiction.” (quoting_Merrell Dow Pharmaceuticals, Inc. v. Thompson, 478 U.S. at 808)).

While a plaintiff is free to plead a federal gties in his complaint, “a defendant cannot, merely
by injecting a federal question into an action thaserts what is plaly a state-law claim,

transform the action into one ang under federal law, therebylseting the forum in which the

claim shall be litigated.” Cateitlar, Inc. v. Williams,482 U.S. at 399. Even the plaintiff can go
only so far in attempting to invekfederal-question jurisdictiongbause “[a]ny statements in the

complaint which go beyond a statement of thenpiffis claim and antigpate or reply to a
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probable defense are to be disregarded” indilegiwhether federal-quesh jurisdiction exists.

Mescalero Apache Tribe v. Martinez, 519 F.2d48f. The Notice of Removal’s reliance,

therefore, on some type of reverse-preeomptanalysis regarding ¢hAirline Act and the
McCarran-Ferguson Act, which Builders Trust raiassa defense to the Complaint, does not --
without more -- suffice the jwsdictional showing Builders Trusnust make. That reverse-
preemption argument means that the Airline éatild not, regardless of its preemption clause,
purport to impact the field of workers’ competisa insurance -- preemption that the Notice of
Removal and Answer alleges that the Conmplaas argued -- because the McCarran-Ferguson
Act, which disallows such federal insurancegulation without express intent, counsels
otherwise. Itis, indeed, settled law that a deéeraised in response to a complaint’s allegations
-- without more -- cannot be the source of a fableourt’s federal-question jurisdiction. This
theory, accordingly, must fail, unless Buildersudircan point to a different source of federal-
guestion jurisdiction appearing ¢ime face of the Complaint.

The Court similarly cannot discern how Mé&dight’s right to relief under state law
requires resolution of a substantial question of federal law under the Airline Act. Ultimately, the
primary legal issues that tHeomplaint raises are Woods’ workers’ compensation insurance
rights and benefits were satisfactorily assignedMed Flight, and whether Builders Trust's
refusal to pay the full billed amount breachedadtstractual obligations -- should they exist.
That is, by the Complaint, Med Flight does not @bt the Airline Act preempted or otherwise
affected its contract claim against Builders Trust. The Complaint mentions Airline Act
preemption, in passing, but Med Flight thenthe Motion for Judgment, confirms that, unlike
has been the case in other states, the Newddaxorkers’ Compensation Act has specifically

followed Congress’ guidance by not seeking regulate air ambulance carriers with any

-95 -



semblance of a fee schedule; thus, the Complaliesreolely the terms of the Contract as its
basis for this law suit._See Motion for Judgnt at 15-16. Although appears as though Med
Flight sought to avoithe Workers’ Compensation Adminigti@’s jurisdiction, in part, arguing
that the Airline Act forecloseits jurisdiction, Med Flight has nahade a similar argument in its
Complaint. In fact, the Compld’s discussion of the Airline A@appears to be mere background
for Med Flight's claim that it is owed the us$wnd customary reimbursement for its servites.
Additionally, the Complaint is not requesting tithe Court review or enjoin the Workers’
Compensation Administration’s ds@n finding it had no jurisdiadn over Med Flight’s action.
Instead, Builders Trust seeks only to importdVEElight's argument from that administrative
proceeding -- that the Airline Act somehowegates the Workers’ Compensation
Administration’s jurisdictio to consider this matter -- assaurce of fedetajurisdiction, in
contravention of the well-pleaded complaint rule.

In addition to the requirement that the federal question appear on the face of the
complaint, a “plaintiff's cause of action must eitler. (i) created by federal law; or (ii) if it is a
state-created cause oftiaa, ‘its resolution must necessarilyrn on a substantial question of

federal law.” Nicodemus v. Union Pa€orp., 318 F.3d at 123%uoting Merrell Dow

Pharmaceuticals, Inc. v. Thompson, 478 WS808). As for the second method, beyond the

3The Contract between Builders Trust and Murphy Builders states that Builders Trust
will “pay promptly when due the benefitsquired of you by the workers compensation law.”
Contract at 1. The New Mexicd/orker's Compensation Act then, in turn, requires Murphy
Builders -- the employer -- to “pay for reasonable and necessary health care services from a
healthcare provider.” MTD Reply at 5 (citing New Mexico Workers’ Compensation Act § 52-1-
49(A)). The New Mexico Worker's CompensationtAatso provides that “a health care provider
shall be paid his usual and stomary fee for services renddrer at the maximum charge
established pursuant to SubsewtiA of this section, whichever is less.” Motion for Judgment
Reply at 6 (citing New Mexico Workers’ @gensation Act 8 52-4-5(B))(emphasis omitted).
Thus, the resolution of the coatitual obligations between the pestrequires a determination of
the usual and customary cost of the reasonabte necessary health care services that Med
Flight provided in this case.
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requirement of a “substantial” question of feslelaw at the heart othe case, the federal
guestion must also be “actually disputed,” amdrésolution must be necessary to resolution of

the case._Grable & Sons Metal Prods. vrugaEng’'g & Mfg., 545 U.Sat 314. Finally, the

exercise of federal-quesn jurisdiction must also be “coisgent with congressional judgment
about the sound division of labbetween state and federal cougtsrerning the application of 8

1331.” Grable & Sons Metal Prods. v. Darue En§ Mfg., 545 U.S. at 313. In particular, the

Court must determine whether recognition ofléal-question jurisdiction will federalize a
“garden variety” state law claim that will overwirethe judiciary with cases that state courts

traditionally hear. _Grable & Sons Metal Prods. v. Darue Eng’'g & Mfg., 545 U.S. at 318-19

(explaining that “there mai always be an assessment oy aisruptive portet in exercising

federal jurisdiction” by accepting “garden varietstate law claims)._See Hanselman, Supreme

Court Federal Removal Jurisdiction, For the Defense at 25, 65 (“The most important
consideration is whether remowabuld federalize a gaesh-variety tort, comact, or fraud claim,
or whether there is some uniquely federal aspect of the case that, if removed, could be
adjudicated in federal court without subjecting the@eral courts to a flood of original filings or
removals.”).

The Supreme Court has underscored that titeee presence of a fedéissue in a state
cause of action does not autdioally confer federal-questh jurisdiction.” Merrell Dow

Pharmaceuticals, Inc. v. Thompson, 478 U.81& Indeed, the Supreme Court has “forcefully

reiterated” that district court®ust exercise “prudence and restraint” when determining whether
a state cause of action pretera federal question because “determinations about federal
jurisdiction require sensitive judgments abowingressional intent, judicial power, and the

federal system.”_Merrell Dow Pharmaceuticals, Inc. v. Thompson, 478 U.S. at 810. See Morris
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v. City of Hobart, 39 F.3d at 111 The Court, in its reviewof the relevant pleadings and

briefing in this case, concludes that the Airlitet is a “mere[ly] presen(t] . . . federal issue,”
which has no bearing on the underlyoantract dispute in this case.

California Shock Trauma Air Rescue vatt Compensation Insurance Fund, 636 F.3d

538 (9th Cir. 2011), addressed a similar issue.that case, plaintiff air ambulance service
provider, which provided services to employ@d® suffered work-related injuries, brought an
action in federal court allegg that employers and insu@n companies underpaid for its
services. _See 636 F.3d at 540-41. The plaintiff sought recovery of its full compensation due,
relying on various state law conttatheories, but anticipated thiae defendant insurers would
assert as a defense that they had paidféleeschedule amount that California’s workers’
compensation law set. See 636 F.3d at 541 (eXptpthat the employerzaid a lesser amount,
as specified “under the Californiaiorkers’ compensation statut&ee Cal. Code Regs. tit. 8 §
9789.70 (now obsolete in relevant part)”). Acdogly, the plaintiff anticipated the need to
argue that the Airline Act preempted Califaisi workers’ compensation law and thus argued
that the lawsuit involved “significd federal issues.” 636 F.3d at 542.

The ambulance service provider’s argument didpgosuade the Ninth Circuit, however.
See 636 F.3d at 543. The Ninth Circuit held thatwell-pleaded comgilat rule precludes the
exercise of federal subject-matter jurisdictiover purely state law causes of action, because,
under the well-pleaded comat rule, federal subjeehatter jurisdiction reqgues that a “right or
immunity” created by the Constitoti or federal law be an esseng@ment of a caesof action.

California Shock Trauma Air Rescue v. $t@@ompensation Insurance Fund, 636 F.3d at 541

(citing Gully v. First National Bank, 299 U.S. At2). In_California 8ock Trauma Air Rescue

v. State Compensation Insurance Fund, the pfitssnfederal preemption argument was, in
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contrast, not an essential element of its statedaims, but merely a potential response to an

anticipated defense. See 63@drat 541-42. Indeed, the Nin@ircuit reiterated, Grable &

Sons Metal Prods. v. Daruenégg & Mfg. stands for the propa®n that a state law claim

presents a justiciable federal question only if it satisfies the well-pleaded complaint rule and

passes the “implicate[s] significant federal issuest. California Shock Trauma Air Rescue V.

State Compensation Insurance Fund, 636 F.3843t According to theNinth Circuit, that

showing requires that the federal issue withistate law claim be “nessar[y], . . . actually

disputed and substantial.” 636 F.3d at 542 (citing (Br&Sons Metal Prods. v. Darue Eng'g &

Mfg., 545 U.S. at 313). That pldifi's complaint, in contrastwas based entirely on California
causes of action, none of which on their face tuored federal issue, despite the presence of an
Airline Act air carrier asa party to the lawsuit. See 63@3& at 540-41. Thus, the Ninth Circuit
held that, because any federal Airline Act ssuwould be only a response to a defense that a
defendant raises to rebut the plaintiff's state tdams, the Ninth Circuit held that there was no

federal subject-matter jurisdiction. _ See lifdania Shock Trauma Air Rescue v. State

Compensation Insurance Fund, 636 F.3d at 540-4hdd#hillips Petroleum Co. v. Texaco, Inc.,

415 U.S. 125 (1974)).

The Court considers the Ninth Circuit's anadypersuasive. Indeed, in that case, the
Airline Act’s effect was more forceful, becaustethe center of the dispute was a benchmark fee-
schedule that the California stalegislature set governing air haotance rates. Here, it is the
Contract’'s terms that are at issue, willoge terms referencing the New Mexico Workers’
Compensation Act’s guidance regarding paymenhefusual and customary fees for reasonable
and necessary healthcare services. Neither pattyis action appears toontend that a state

regulation impedes an air ambulanmevider’s ability to set its owrates, routes and schedules,
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in accordance with market forces. See, e.g.tidviofor Judgment at 15 (stating that the New
Mexico Workers’ Compensation Act does not avry of the Airline A¢); Motion for Judgment
Response at 13 (stating that Bigifs Trust “agrees that theifne Act | does not preempt the
Workers’ Compensation Act” in New Mexico). The Complaint, in fact, contends only that
Builders Trust has failed to comply with its cadtual obligations. S&eomplaint ] 1-24, at 1-

5.

Air Evac EMS, Inc. v. Texas considered a iamsituation, which also counsels against

the Court’s jurisdiction to resolve thegsent dispute.  Se2016 WL 4259552 (W.D. Tex.
2016)(Sparks, J.). In that case, an emergeaagportation service provider, Air Evac, sued the
Texas Department of Insurance Worke®mpensation Divisionthe Commissioner of
Insurance, and the Commissioner of Workersm@ensation, in their fbcial capacities, to
challenge several provisions of the Texasrkgos Compensation Act that limited the amount
Air Evac could charge for its services, arguingttthe Airline Act preempted Texas statutory

provisions. _See Air Evac EMS, Inc. v. Tex&016 WL 4259552 at **1-5The district court

concluded that

federal courts have jurisdiction under 28 U.S.C. § 1331, the statutory grant of
federal-question jurisdtion, to hear cases in whicplaintiffs seek to enjoin
allegedly preempted state regulation. . As such, the jurisdictional question in
this case is easy to resolve. BecaugeR¥ac “seeks injunctive relief from state
regulation, on the ground that such regalais pre-empted bg federal statute,”

this Court has subject-rtar jurisdidion under § 1331.

Air Evac EMS, Inc. v. Texas, 2016 WL 4259552¢%t The district cour, however, ultimately
dismissed Air Evac’s complaint, concluding that, while it had subject-matter jurisdiction over the

case, Air Evac did not meet the requirerseat the_Ex parte Young, 209 U.S. 123 (1908),

exception to Eleventh Amendment immty because it failed to shoan imminent or threatened

enforcement proceeding. See Air Evac EMS, Inc. v. Texas, 2016 WL 4259552 at **6-9.
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The district court in Air EvagEMS, Inc. v. Texas, then, determined it had jurisdiction in

that case because the air ambulance prowsdeght “to enjoin allegedly preempted state
regulation.” 2016 WL 4259552 at *5. Med Flighdbes not make a similar claim in its
Complaint and indeed argues that the New MeX\Vorkers’ Compensation Act does not present
the same preemption issues present in Caldoanid Texas’ workers’ compensation acts. Med
Flight is not contesting an atteimpy New Mexico to, either dirdgtor indirectly, affect an air
ambulance providers’ rates, routes, or schedules. Instead, as the Airline Act requires, New
Mexico has not ventured intbe realm of air ambulance regtibem, leaving regulation of those
entities to market forces. Indeed, here the market forces are incidentally at work in the form of a
contract dispute ovehe usual and customary rates thatdN/ight charges for its services.

The Court, accordingly, is not satisfied tleasubstantial federal question of law is at
issue in the resolution of thi®wtract dispute. Altough the Airline Act limits what the state of
New Mexico can do to regulate the rates, esytand schedules of @mbulance providers in
New Mexico, that limit does not stop air ambuarproviders in New Mexico from contracting
with workers’ compensation insurance providergmnsure adequate ambtdry services. Here,
the dispute is whether such a contract existwden Med Flight and Builders Trust, and whether
Builders Trust breached that contract. WerediBpute concerned with challenging or enjoining
the state of New Mexico’s attempt to reguldite rates air ambulance prders chargacross the

state, as was the case_in Air Evac EMS, Inc. v. Texas, the jurisdictional result in this case might

be different. _See Air Evac EMS, Inc. v.XBes, 2016 WL 4259552 at *5. Instead, as was the

case in_California Shock Trauma Air Rascv. State Compensation Insurance Fund, Med

Flight's Complaint is based entirely on New &ite contract causes of action, none of which on
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their face turn on a federal issue. Sedif@aia Shock Trauma Air Rescue v. State

Compensation Insurance Fund, 636 F.3d at 540-41.

IT 1S ORDERED that: (i) the claims in Med FKJht's Complaint for Debt and Money
Due and Breach of Contract, filed November 2016 (Doc. 1-4), are remanded to the Eleventh
Judicial District Court, Countgf McKinley, State of New Mexio, for further proceedings; and
(i) Defendant Builders Trust dllew Mexico’s Partial Motion to Dismiss, filed November 17,
2016 (Doc. 4), and Plaintiff's Motion for Judgmt on the Pleadings, filed December 6, 2016

(Doc. 10), are thus also remandedtfee state court’s determination.
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