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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JESUS A. GARCIA,
Plaintiff,
V. No. 1:16-cv-01266CY
NANCY A. BERRYHILL,"
Acting Commissioner of the
Social Security Administration

Defendant.

MEMORANDUM OPINION AND ORDER
DENYING PLAINTIFF'S MOTION TO REMAND

THIS MATTER is before the Court on Plaintiff d&s Garcia’s Motion to Reverse and
Remand the Social Security Commissioner’'s final decision denying Plaintiff a period of
disability and disability insurece benefits. Doc. 20. The Cowdncludes thathe ALJ did not
error in her Step 5 findings and, thtare, will DENY Plaintiff’'s motion.

l. BACKGROUND

Plaintiff filed a Title Il application for a pesd of disability and disability insurance
benefits on June 13, 2013. Adminisiva Record (“AR”) 520. He allged a disability onset date
of February 7, 2012d. After his claim was denied on it review and upon reconsideration,
her case was set for a hearingfiiont of an ALJ on March 10, 201H. Plaintiff appeared in
person at the hearingith his attorneyld. The ALJ took testimony from Plaintiff and from an
impartial Vocational Expert (“VE”), Sandra Fioretiil.; see alscAR 533-559.

On April 23, 2015, the ALJ issued a writt@lecision finding thatPlaintiff was not

! Nancy A. Berryhill, who is now the Acting Commisser of the Social Security Administration, is
substituted for Acting Commissioner Carolyn W. Coluimder Rule 25(d) of the Federal Rules of Civil
Procedure.
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disabled within the meaning of the Social SéguAct. AR 520-28. In arriving at her decision,
the ALJ determined that Plaintiff had not engage substantial gainful activity since February
7, 2012, his alleged onset date. AR 522. The ALJ then found that Plaintiff suffered from the
following severe impairments: (1) spinal disordecluding thoracic and lumbar spine strain
sprain; (2) disorder of théeft shoulder including rotatocuff tear, labrum fraying, and
acromioclavicular arthritis; (3) disorder of thmght hip; (4) osteoartltis and probable right
sacroiliac joint sprain; (5) diates; (6) high blood pressur@nd (7) obesity. AR 522. The ALJ
found that these impairments, individually oraambination, did not meet or medically equal
one of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1. AR 523.

Because she found that Plaintiff's impairmediits not meet a Listing, the ALJ then went
on to assess Plaintiff's residual functional @afy (“RFC”). AR 523-27. The ALJ stated that

After careful consideration of the entirecord, | find that the claimant has the

residual functional capacity fgerform a range of light work as defined in 20 CFR

404.1567(b). Specifically, the claimant d#ticarry 20 pounds occasionally and

10 pounds frequently; push/pull within the same weight limitations; stand/walk

for four hours out of an eight howvorkday, with no prolonged standing and

walking greater than 30 minutes at a tira@g sit for six how out of an eight

hour workday with the ability to stanah@ stretch not to exceed 10 percent of the

day, in addition to normal breaks and lbas. The claimant is precluded from

repetitive pushing, pulling, and lifting ith the left upper extremity and right

lower extremity; repetitive foot pedals with the right lower extremity; repetitive

bending or stooping; running; mping; ladders, ropesnd scaffolds; repetitive

twisting; crawling; squatting; repetitivetair climbing; and work above or at

shoulder level with the right upper extrigyn Additionally, the claimant is limited

to non-complex tasks because oinpand medication side effects.
AR 523. The ALJ concluded that Plaintiff had no past relevant work. AR 526. Based on the VE’s
Fioretti’'s testimony, the ALJ then determined at step five that considering Plaintiff's age,
education, work experience, and her RFC, thergofx®that exist in significant numbers in the

national economy that she can perform. AR 527-28.

Plaintiff appealed the ALJ’s decision toetlocial Security Appeals Council. AR 1-6.



The Appeals Council ultimately deniédaintiff's request for reviewd. This appeal followed.
Doc.19.
I. APPLICABLE LAW

A. Disability Determination Process

A claimant is considered disabled for purposésSocial Security disability insurance
benefits or supplemental security income if ihdividual is unable “to egage in any substantial
gainful activity by reason ofry medically determinable physicaf mental impairment which
can be expected to result in death or which hstediaor can be expected to last for a continuous
period of not less than 12 mbst” 42 U.S.C. § 423(d)(1)(A)see also42 U.S.C. §
1382c(a)(3)(A). The Social SedyrCommissioner has adopted adistep sequential analysis to
determine whether a person satisfies these statutory crdera0 C.F.R. 88 404.1520, 416.920.
The steps of the analysis are as follows:

(1) Claimant must establish that she is notrently engaged in “substantial gainful
activity.” If Claimant is so engaged, stsenot disabled and the analysis stops.

(2) Claimant must establish that she has “z&ese medically determinable physical or
mental impairment . . . or combination of impairments” that has lasted for at least
one year. If Claimant is not so impairede st not disabled and the analysis stops.

(3) If Claimant can establish that her impairment(s) are equivalent to a listed
impairment that has already been determined to preclude substantial gainful
activity, Claimant is presumedsdibled and the analysis stops.

(4) If, however, Claimant’'s impairment(s) anet equivalent to a listed impairment,
Claimant must establish that the impaémt(s) prevent her from doing her “past
relevant work.” Answering thiguestion involves three phas®ginfrey v. Chater
92 F.3d 1017, 1023 (10th Cir. 1996). Firse thLJ considers all of the relevant
medical and other evidence and determineatwh“the most [Claimant] can still
do despite [her physical and mental] limitations.” 20 C.F.R. § 404.1545(a)(1).
This is called the claimant’s silual functional capacity (*“RFC”)Id. §
404.1545(a)(3). Second, the ALJ determittes physical and mental demands of
Claimant’s past work. Third, the ALJ determines whether, given Claimant's RFC,
Claimant is capable of meeting thodemands. A claimant who is capable of
returning to past relevant worknet disabled and the analysis stops.



(5) At this point, the burden shifts to the Comeioner to show that Claimant is able

to “make an adjustment to other workf’the Commissioner is unable to make

that showing, Claimant issemed disabled. If, howevdéhe Commissioner is able

to make the required showing, the claimant is deemed not disabled.
See20 C.F.R. 88 404.1520(a)(4), 416.920(a)@xcher-Ross v. Barnhard31 F.3d 729, 731
(10th Cir. 2005).

B. Standard of Review

A court must affirm the denial of sociaté@urity benefits unlesgl) the decision is not
supported by “substantial evidefiaar (2) the ALJ did not applyhe proper legal standards in
reaching the decision. 42 U.S.C. 8§ 405@g#sias v. Sec'y of Health & Human Se®33 F.2d
799, 800-01 (10th Cir. 1991). In making these dmeieations, the revieing court “neither
reweigh[s] the evidence nor substitute[s$] judgment for that of the agency.Bowman v.
Astrue 511 F.3d 1270, 1272 (10th Cir. 2008). For eplma court’s disagreement with a
decision is immaterial to the subatial evidence analysis. A dsin is supportedy substantial
evidence as long as it is supgeat by “relevant evidence . a.reasonable mind might accept as
adequate to support [the] conclusio@dsias 933 F.3d at 800. While this requires more than a
mere scintilla of evidenc&asias 933 F.3d at 800, “[tlhpossibility of drawing two inconsistent
conclusions from the evidence does noevent [the] findings fsim being supported by
substantial evidencel’ax v. Astrue489 F.3d 1080, 1084 (10tir. 2007) (citingZoltanski v.
F.A.A, 372 F.3d 1195, 1200 (10th Cir. 2004)).

Furthermore, even if a court agrees wittlegision to deny benefits, if the ALJ’s reasons
for the decision are improper are not articulated with sufficient particularity to allow for

judicial review, the court cannot affin the decision as legally corre@lifton v. Chatey 79 F.3d

1007, 1009 (10th Cir. 1996). As a baseline, thel Ahust support his or her findings with



specific weighing of the evidence and “the reconast demonstrate that the ALJ considered all
of the evidence.ld. at 1009-10. This does not mean thatAd must discuss every piece of
evidence in the record. But, dloes require that ¢hALJ identify the evidence supporting the
decision and discuss any probative and conttadi evidence that the ALJ is rejectind. at
1010.
[I. ANALYSIS

Plaintiff raises two argumenis his motion, both of which ardirected at th ALJ's Step
5 findings. First, Plainti argues that the ALJ failed to resela conflict between the vocational
expert’s testimony and the Dictionary of @pational Titles (DOT). Doc. 20 at 6-9. Second,
Plaintiff contends that the ALJ, in determinitigat Plaintiff can perform jobs that exist in
significant numbers in the hanal economy, did not conductethanalysis necessary under
Trimiar v. Sullivan 966 F.2d 1326 (10th Cir. 1992). Doc. 20 at 10-11.

A. The ALJ Appropriately Relied on the Vocational Expert to Resolve a Conflict
Between Plaintiff's Residual Functional Capacity and the Dictionary of
Occupational TitlesDefinition of Work the ALJ Found Plaintiff Could Perform

At the March 10, 2015 hearing, the ALJ elicited testimony from Vocational Expert

Sandra Moore Fiorettie. AR 549. The ALJ notedtthe had VE Fiorettie’s resume in the file
and Plaintiff, through her attorney, did not objéctVE Fiorettie testifying as a vocational
expert. AR 550. The ALJ further made sure that VE Fiorettie was familiar with the Dictionary
of Occupational Titles and that she understood thaer opinion conflicted with the DOT, she
was required to advise the ALJ of that carifland of the basis for her opinion. AR 449-50.
Contrary to Plaintiff's argument, the Coumdis that the VE fulfilled this requirement.

In response to the ALJ’s hypothetical thatdrporated the limitatins he found Plaintiff

to have, the VE testified thatdhtiff could perform the work o& products assembler I, a bench



assembler, and a toy assembler. AR 555-56. t#fatorrectly points out that each of these jobs
constitutes light work and thaght work is defined as the abilitp stand or walk off and on for

a total of approximately 6 hours ah 8 hour workday. Doc. 20 at 8-9. But Plaintiff argues that
the ALJ determined that Plaintiff could onlyastl or walk for fourhours of an eight hour
workday. Doc. 20 at 8-9. The VE, however, recagdithat Plaintiff's lintations in “standing,
walking, sitting, the posturals[,] and reaching &nyg” would prevent her from performing 90
percent of the positions availadior the three jobs she identdieAR 555. Thus, the VE applied
her expertise to set forth the number of positionshe national economy of these jobs that
Plaintiff could perform, taking into congdation Plaintiff's specific limitations.

While unpublished, the TemtCircuit's decision irRogers v. Astru@rovides persuasive
guidance on this point. 312 Feghpgx. 138, 141 (10th Cir. 2009). Rogers even though the
ALJ provided an RFC that limited Plaintiff to dentary work, three of the four jobs the VE
identified as available to the claimant in the national economy constituted lightdob=urther,
the fourth job the VE identifiechormally required medium exertiotd. Of these medium
exertion jobs, however, the VE testified tldt000 existed in the national economy that could
be done at a sedentary leviel. at 141-42. Based on this testimony, the Tenth Circuit rejected
the plaintiff's argument that He apparent conflict between the DOT and the VE’s testimony
regarding the job’s exertionatquirement” required remanidl. at 142. Specifidly, the Tenth
Circuit stated that “the ALJauld rely on [the VE's] testimony asibstantial evidence to support
her determination of nondisabilitydnd that “[p]roviding this typef professional, experience-
based evidence is precisely what reliance adegexce from a VE is meant to accomplishul’’ at
*4. Like Rogersthe Court concludes that in the present case the ALJ appropriately relied on the

VE's testimony and expertise ooncluding that ten percent pbsitions available in the work



the VE identified did not require an exertional level beyond that which the ALJ determined
Plaintiff could perform.

B. Substantial Evidence Supports the ALJ'$~inding that Jobs Plantiff Could Have
Performed Existed in Significant Numbers in the National Economy

Plaintiff contends that “a total of 17,608bg available in the national economy does not
rise to the significant level aefined in 42 U.S.C. § 423(d)().” Doc. 20 at 11. Plaintiff
argues that this number of joiss‘borderline” and therefore geires remand so that the Court
can conduct the “more searching inquiry suggested bmifar v. Sullivan 966 F.2d 1326 (10th
Cir. 1992)] in doubtful cases.” Doc. 20 at 10.

The Court first notes that Plaintiff’'s arguniésm premised on the Court adopting a factual
finding the ALJ did not actually nka. Plaintiff argues that the Court were to divide the
17,600 jobs available in the national econong/AlLJ found Plaintificould perform by the
number of states and territories of the United States, the number of jobs in the local economy
would be approximately 325. Doc. 20 at 11. Rifficompares this number to the 850-1000 jobs
in Urioste v. Astruewhich the Court found triggeredlaimiar analysis, in contending that the
number of jobs in the present caseliertierline.” 11-867, Doc. 23 at 19-20 (D.N.M. May 24,
2012). A finding of the number oégional jobs is not determidehowever, by a simple division
of the number of jobs existing the national economyith the number of states and territories
in the United States. It isstead premised on expert testmga vocational expert provides.
Here, there is no such finding because the vataltiexpert testified to the number of jobs
existing in the national economgegeAR 555-56) and it is proper for the ALJ to solely consider
the national figure in his or her deterntina pursuant to 42 U.6. § 423(d)(2)(a).See
Raymond v. Astry&21 F.3d 1269, 1274 (10th Cir. 2009) (cluding that “the proper focus

generally must be on jobs existing ire thational, not reghal, economy”).



This distinction is significant because themiar decision focused on jobs available in
the regional economy. 966 F.2d at 1330. Accordingly, many dffrih@ar factors are
specifically directed toward themnalysis of jobs available the regional economy such as “the
distance that the claimant is capable of tlavglto engage in the assigned work” and “the
isolated nature of the jobsId. Such factors would appearhave little to no bearing on the
analysis of nationally availabjebs. Indeed, Magistrate Judylmlzen recently addressed the
issue of whether th&rimiar analysis extended to the reviewjolbs available in the national
economyKing, 2018 WL 851358 at *13. Judge Molzeatsd that “[the multi-factorial
analysis required byrimiar focuses on factors relevant inadyring the true ‘availability’ of
local job opportunities on a moparticularized inquiry as tthe specific claimant under
consideration.’ld. Thus, “[w]here the focus is on th@nal availabilityof jobs...the
particularizedTrimiar inquiry would confuse the issuedd. Judge Molzen therefore concluded
that the Trimiar analysis does not extend to the disesof whether there are significant
numbers ohationally available jobs.'ld. (emphasis in original)see also Padilla v. Berryhjll
Civ. No. 16-106-KK, 2017 WL 3412089, *12 (D.N.M. ko 28, 2017). The Court agrees with
Magistrate Judge Molzen’s analysis on this pddecause the issue before the Court does not
involve a review of reginally available jobs, th€ourt rejects Plaintiff specific contention that
this case requires remand in order for the ALJ to condlictrdar analysis.

The Court clarifies, however,dhthis does not mean that AhJ’s findings regarding the
number of jobs existing in the national econamigeyond scrutiny. Rathehe issue remains as
to whether the ALJ’s finding is supported by dalbsial evidence. Such a determination may
overlap with considettions laid out ifTrimiar, such as the “reliability of the vocational expert’s

testimony.” 966 F.2d at 1330. No such argumentfisrbe¢he Court, howeveThe Court rejects



Plaintiff's attempt to manufactureTaimiar analysis regarding jobs available in the local
economy by, with no legal support, simply dividithg number of jobs available in the national
economy by the number of states andttaries within the United States.

Moreover, even assuming Plaintiff preseraedargument that substantial evidence does
not exist to support the ALJ’s conclusion that600 jobs are signdant in the national
economy, this argument would faiRlaintiff did not challage the vocational expert’s
gualifications below or on appeal. Further, @murt accepts the VE's representation that for the
three jobs the ALJ identified total of 17,600 jobs exist ingdmational economy that someone
with Plaintiff's limitations can perform. When generally addressing the process for determining
whether a “significant number” gbbs exist (regardless of wietr considering jobs available
locally or nationally) the Tenth Circuit ifirimiar made clear that factual determinations such as
whether the number of jobs is significant “shoultimately be left to the [ALJ’'S] common sense
in weighing the statutory langge as applied to a partieulsituation.” 966 F.2d. at 1330
(quotation omitted). The ALJ determined thaiRliff could perform jobs that existed in
significant numbers in the national econoR 431, 432) and the Court does not now
“presume to interpose [its] judgment for that of the Alld."at 1332. The Court concludes that
substantial evidence supports theJA determination on this point.
IV.  CONCLUSION

Based on the foregoing, theo@t DENIES Plaintiffs Mdion to Remand to Agency

UNITEDSWESMAGISTR%]UDGE
Sitting by Consent

(Doc. 20).




