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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JOLLENE PROVENCIO,

Plaintiff,
V. No. 1:16-cv-01268-JCH-JHR
INTEL CORPORATION

Defendant.

MEMORANDUM OPINION AND ORDER

This is an employment discrimination casattimvokes the Court'diversity jurisdiction
under 28 U.S.C. § 1333eeDoc. 50. Plaintiff Jollene Proveiacalleges a single New Mexico
state law claim for retaliation by Intel in violkan of the New MexicdHuman Rights Act, N.M.
Stat. Ann. 88 28-1-1 to —15 (West 2008) (“NMHRAf)r participating as a witness in two
internal Intel investigations in which sheported witnessing sicrimination by Intel’s
management. She claims that thereafter Intelepld®r in a hostile work environment resulting
in Ms. Provencio being shunneddaisolated by her colleaguescedving reports that she was
difficult to work with, deprived of her leadeiigtrole that comprisedpproximately 20-30% of
her job duties, and given a néiga job performance evaluation that set her on a track towards
being fired.

Now pending is Intel’s Miion for Summary JudgmeniDoc. 30. After careful
consideration of the motion, briefs, and relevant, the Court concludes that the motion should

be granted.
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BACKGROUND

Ms. Provencio worked at Intel as a $yss Analyst for 19 years without any prior
discipline. Doc. 30, 1 1; Doc. 30-1, p. 1, 31:48e worked as an “individual contributdrfut
never worked as a manager, supervisostaif member at Intel. Doc. 30, T 1.

A. York Open Door Investigation

In March 2015, about one year before Fsovencio resigned, she was a witness in
Intel’s internal Open Door Investigation stenmgpifrom her colleague Dwight York’s charge that
Intel practiced age disenination (“York ODI”).? Doc. 30, { 3. During an interview with an
Intel investigator, Camella Mcintosh, Ms. Provendid not specifically tell the investigator that
she witnessed age discrimination. Doc. 30-1, §242-6. But she did tell thinvestigator that
some of her supervisors cred hostile work environmertiee id(Q: “But you did not alert
Camella specifically to any discrimination cart®’ A: “Just a hostilenvironment. Correct.”)
She described one supervisor, Janice Lee, asglly™who seemed to have “issues with other
women.” Doc. 33-3, pp. 1-2. She tdhik investigator that shéauld talk to another colleague,

Jeanette Ledabout Jeanette Lee’s previdngernal discrimination claimid. at p. 2. Ms.

! The parties do not explain what this term means.

2Two of Ms. Provencio’s colleagagleanette Lee and Dwight kofiled separate internal
complaints alleging that Intel discriminated against them. Counsel for Ms. Provencio argues that
she participated as a witnesdioth investigations, resulting Intel retaliating against her.

However, the evidence only shows that shéigpated as a witness in the Dwight York
investigation. When affirmativelasked “Were you ever actuallyterviewed as a part of

Jeanette Lee’s open-door invgation?” Ms. Provencio responded “No.” Doc. 37-1, p. 3, 64:21-
23. Therefore, a reasonable jury could not catelilhat Ms. Provencio’garticipated as a

witness in the investigation conoarg her colleague Jeanette Lee.

% Janice Lee and Jeanette Leetare different people. Janice Lee was an Intel manager, whereas
Jeanette Lee was Ms. Provenciotsworker who filed a separate internal complaint alleging
discrimination.



Provencio said of another supervisor, Randie Daeathat he “back[ed] his people,” and “none
of his managers wikkver get written up®d.

About three to four monthefter the York ODI, in June and July 2015, Ms. Provencio’s
immediate supervisor, Keith Baumgardner, todd that Janice Lee, Dorrance (Baumgardner’s
supervisor), and Jeff Kiehnenaether manager, complainedtishe was unapproachable and
hard to work with. Doc. 33-2,  5; Dag0-1, p. 8, 112:11. Dorrance apparently pressured
Baumgardner to “coach” Ms. &rencio about these qualiti€oc. 33-8, p. 3, 17:4-23. Coaching
is a form of discipline, the first step on tlaelder of Intel's progressve discipline policyld. at p.

3, 18:8-10; Doc. 33-6, p. 1. Intel's “Open Doori@elines” permitted co-workers to complain
about her to her direct parvisor, Baumgardner. Doc. 30-1, p. 1, 34:12-25.

Baumgardner and Ms. Provencio had a more amicable relationship, and Baumgardner did
not want to coach Ms. Provencio because heaidelieve the accusations about her were true.
Doc. 33-8, p. 3, 17:20 — 18:7. As her supervittoough, he relayed these comments toldeat
17:21-23. But, according to Ms. Provencio, he didtalbther that he was officially coaching her.
Doc. 33-6, p.1. And in any case, he told her thatcomplaints did not make sense, and to not
worry about them. Doc. 33-2, 6. In respomds, Provencio told Baumgardner that she
believed Intel managers were retaliating agames for participating in the York ODI, since
human resources had not before received caniplabout her being upproachable or difficult
to work with.Id. at § 9; Doc. 33-5, p. 5, 88:15-25.

B. Reduction of Ms. Provencio’s Job Duties

* In her brief, Ms. Provencio ovéases the effect of this statement, arguing that she told the Intel
investigator that her “male supervisor |iBence] would not write up any managers,” and
suggesting that Dorrance treated neale female workers differenti$geeDoc. 33, 1 4.

Although the Court must constrtiee record in Ms. Provenciofavor, a reasonable jury could

not infer from this statement that Ms. Provenutified the investigator that Dorrance treated
male and female employees differently.



Around the same time, in May or June26fL5 — about two to three months after Ms.
Provencio participated in théork ODI — Dorrance took awayls. Provencio’s job duties as
“lead” for improving the Engineering Project TracK“EPT”), a computer program. Doc. 33-2,

9 7. Dorrance instead placeadhitz Lee into that position, dagpMs. Provencio’s superior
gualifications and the fact that EPT improveream leader was in her job descriptiahat 19
7-8; Doc. 33-1, p. 7, 81:14. Baunmdaer even told Proveio, “[tlhey [Dorrane and Janice Lee]
want you removed from the team.” Doc. B3p. 6, 77:16. Until Janice Lee took over, Ms.
Provencio had always been the EPT improvertearh since the program was developed. Doc.
33-2, 1 8; Doc. 33-1, p. 7. About 20-30% of Nsovencio’s job dutiewere reduced following

her removal as leadeDoc. 33-8, p. 4, 35:10-15. Dorrance geléed Ms. Provencio to a lesser
position of “facilitator.” Doc. 33-1, p. 5, 76:80. After the new EPT improvement team was
formed, Baumgardner advised Ms. Provencio — oicdd_ee’s request — tmt attend the initial
kick-off meeting because it was believed thia¢ would be argumentative. Doc. 33-8, p. 4, 35:5-
26-36:1-2. However, Intel managers did add Riavencio to later meetings. Doc. 33-1, p. 6,
78:14. She attended about four or five more meetings after the new team was formed, merely
serving as a minute-taker apobviding input only when askettl. at p. 5, 76:16-17; p. 6, 78:20-
24.

Colleagues starting ignoring Ms. Provenciwark e-mails, impairing her ability to carry
out her jobld. at p. 16, 177:7-18. After one enginegoeatedly ignored Ms. Provencio’s e-

mails, Ms. Provencio appealéal Janice Lee for helpd. Instead of responding, Janice Lee

® Intel disputes that 20-30% of Ms. Provencio’s job duties were tkey, arguing that the
record only shows that 20-30% Mifs. Provencio’s total work wadevoted to the task of intaking
feedback on EPT, not that these percentageesented an amount by iwh her job duties were
cut. For purposes of deciding the motion for siarynudgment, the Court views the evidence in
the light most favorable to Ms. Provencio and ba&lgethat a reasonable jurguld conclude that
about 20-30% of her job duties were reduced.
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likewise ignored Ms. Provencio’s e-maild. This happened two or three timés. Peers began
isolating Ms. Provencidd. at p. 14, 153:6. Her health became was affected, and she was
nervous and scareltl. at p. 13, 152:10-23.

Then, in June 2015, three months after thekXaDlI, Intel reneged on a promise to allow
Ms. Provencio to use a spare work roddnat pp. 8-9, 100:8-25-101:1-2Kiehne later assigned
the room to himselfld. at p. 9, 104:21-25. When Ms. Provencio protested in a June 10, 2015 e-
mail to Kiehne, calling his actions “disrespettind underhanded,” he closed his reply e-mail
by saying “Just FYI | am copying my manager ds ihot want him to hear from someone else
that these statements were made.” Doc. 33-7, pp. 1-2.

C. Ms. Provencio’s First Internal Complaint

In mid-June 2015, Ms. Provencio made an internal complaint with Intel’s human
resources department alleging retaliation, the $msh complaint she had ever made in her 19
year career there. Doc. 30-1, p. 11, 188:12E#%vid Sanchez, a human resources employee,
investigated her complaint. Doc. 36-1. After cdetipg his investigation, Sanchez said that he
could not substantiate Ms. Provencio’s claitdsat p. 2. He wrote in a post-investigation report
that he found no support that Kiehne or Janiee tetaliated against MBrovencio for acting as
a witness in internal investigatiorid. He also stated that fieund no evidence suggesting that
individuals who worked in Ms. Provencio’s orgzation knew she participated as a witness in
the York ODI.Id.

Sanchez did find, however, that Kiehared Dorrance should be given documented
“coachings” —.e. disciplined — for certain misbehaviors. Sanchez recommended that Kiehne

receive a coaching for telling a staff member, “if people want to learn to keep their jobs around

®Ms. Provencio provided no time#rof when the events describi@ this paragraph occurred.
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here they need to shut their mouthd’at p. 3. As for Dorrance, Samez found that he instilled
fear in his staff, modeled inapprogaaehavior, and was a poor managgkrat pp. 2-3. When
Sanchez met Dorrance in August 2015 to distuspost-investigation findings, Dorrance —
enraged — pressured Sanchez to reveal who leameg about him. Doc. 33-9, p. 1. In a later e-
mail to his superiors, Sanchez wrote thaias “concerned about Raeddorrance’s behavior
towards Jollene since Randie was upset abeuluhe 2015 investigation and Randie wanted to
know who | talked with during my investigatiorid. Despite Intel's ability to transfer or move
Ms. Provencio to another department, Intel meli@ so. Doc. 33-5, p. 4, 67:6-9. By fall of
2015, Baumgardner told Ms. Provencio that she shiakle a new job outsid# her department.
Doc. 33-2, 1 10. Frustrated by months of hostility at work and sensing that it would not let-up,
Ms. Provencio spent November and Decen2fdi5 looking for anothrgob. Doc. 33-1, p. 13,
152:10-15.

Around December 2015 — nine months after MevEncio participated in the York ODI
— Dorrance again pressured Baumgardneotaxrh Ms. Provencio about her being
unapproachable and difficult to worktty, even though Baumgardner thought it was
unwarranted. Doc. 33-9, p. 7. In a December meeting, Dorrance, Baumgardner, and Kiehne, met
to discuss what the “issuew/ere concerning Ms. Provencid. at p. 2. Dorrance asked
Baumgardner if Ms. Provencio was “the one who went to HtlR Baumgardner confirmed this
suspicion, telling Dorrance that she “was involwe 3 to 4 HR things this past yeald. This
disclosure drew a sharp rebuke from humaoueses, which later coached Baumgardner, telling
him “that he should not be divulgyg who has talked to HR or discussed concerns with HIR.”

D. Down-graded Job Performance Evaluation



In Ms. Provencio’s annug@b performance review f&015, Intel down-graded her job
performance rating. Before sparticipated in the York ODI and made her own internal
complaints, Intel rated her performance asceds Expectations,” entitling her to a $3,623
bonus. Doc. 33-4, p. 1; Doc. 30-1, p. 4, 68:1. In tieong evaluation, afteshe participated in
the York ODI, Intel rated her as “Successfuigting that she must “internalize constructive
confrontation”; “need[ed] to improve how shenwes across when she is not in agreement or
proposes a different solution”; and “need[ediulty understand when she is the key decision
maker and when she is not.” Doc. 33-4, p. 3. thgpof “Successful” entied Ms. Provencio to a
diminished bonus of $1,700. Doc. 30-1, p. 7, 110:14%25. Moreover, before participating in
the York ODI, Ms. Provencio had been rated presly as a “Regularly High Performer.” Doc.
33-9, p. 6.

Also, when her annual review was delivered to her in January 2016, Sanchez from human
resources attended the performance reviewgratbiat he was there to deliver bad news,
according to Ms. Provencio. However, in a deposittanchez stated that while not typical, it
also not unusual for a human resources represanta be present during performance reviews,
and that human resources delivers bagood news. Doc. 33-5, p. 1, 39:25-40:1-7.

E. Ms. Provencio’s Second Internal Complaint

In January 2016, Ms. Provencio filed a secmternal complaint with human resources
based on retaliation by Kiehne and Dorrance forplagticipation in the York ODI. Doc. 33-9.
During the investigation, she told the Intel invgator that Baumgardner told her that he was
getting “pressure” fronDorrance to coach hdd. at p. 1. When Baumgardner was interviewed

as part of Ms. Provencio’s January 2016 complaiatievealed to thewestigator that Dorrance



and Kiehne knew that Ms. Provencio “was tine who went to HR” making complainid. at p.
2.

During this same period, on January 21, Ms. Bngio met with a professional therapist.
Doc. 30-4, p. 4. She told her therapist that shéirmoed to be frustratedith and afraid about
the accusations Dorrance made against her, auskie had decided to keep working and not
take medical leavéd.

F. Retaliatory Harassment by a Co-Worker

In early March 2016, Ms. Provencio filed a 8&place Violence Documentation” report,
alleging that an employee under Kiehne’s suisesa talked about gun violence in a way that
made her fearful. Doc. 33-10, p. 1. One day eltinch room the employee told Ms. Provencio
that he could “legally shoot people” @nhe obtaining his concealed weapon liceltsés.
Provencio later reported that this convematnade her gravely concerned for her safety
because the employee worked for Kiehne, lzexhuse she had previously reported Kiehne
himself for insinuating gun viole® against another employée. at p. 2. “Given the past
comments and threats with mentions of gunenck from Jeff Kiehne; to have his employee
echoing in a more explicit manner is causeeidreme concern,” Ms. Provencio wrote in her
report.ld.

G. Ms. Provencio’s Resignation

Full of stress and anxiety, Ms. Provencio took an Intel sponsored sabbatical from March
22 to April 28, 2016. During that period, in mid-ApMs. Provencio received a job offer from
Presbyterian Healthcare ServicB®c. 30-1, p. 9, 125:6-8; Do80-2. Two or three days later
she sent Baumgardner a letter of resignatiort. B6-1, p. 9, 125:6-8. Shdftféhat after her two

complaints to human resources alleging retalidiorer participation in the York ODI, she had



no option but to quit. Doc. 33-2, 1 11. Although digénot indicate in heresignation letter that
she was resigning because of retaliation, she piwaild Baumgardner that the hostile work
environment drove her to leavd. at § 12. Before her resignationtdhhad never threatened her
with being laid-off, demoted, or sttiplined. Doc. 30-1, p. 10, 132:23-133:10.

The day after she sent her letter, Intel serita memo to employees soliciting voluntary
separation payments. Doc. 33-2, § 13. Ms. Provencio attempted, unsuccessfully, to rescind her
resignation to see if she was g for the separation paymend. at § 13. However, Ms.
Provencio points out that even if she had ingethe separation paynteshe would have left
Intel all the same, since it was agreement to leave the canp, but on more financially
generous terms.

At the time of her resignation, Ms. Proverisiealary at Intel was $74,200 per year. Doc.
30-4, p. 3. Her starting salary at Presbyterian Healthcare Services was $74,000 pebr year.

Il. STANDARD OF REVIEW

Summary Judgment

Summary judgment is warrantéfithe movant shows that éne is no genuine dispute as
to any material fact and the movant is entitlegudgment as a matter of law.” Fed. R. Civ. P.
56(a);see also Anderson v. Liberty Lobby,.|rt77 U.S. 242, 248-50 (1986). A fact is
considered material if it “might affectetoutcome of the suitnder the governing law.”
Anderson477 U.S. at 248-50. An issue is “genuinethi evidence is such that it might lead a
reasonable jury to return a verdict for the nonmoving p&es. Tabor v. Hilti, In¢.703 F.3d
1206, 1215 (10th Cir. 2013). In analyzing a motionsiommary judgment, a court must view the
evidence and all reasonable inferes therefrom in the light mbfavorable to the nonmovant.

See Jones v. NortpB09 F.3d 564, 573 (10th Cir. 2015). WHére moving party does not bear



the ultimate burden of persuasion at triainay satisfy its burden at the summary judgment
stage by identifying a lack of evidence foe thonmovant on an esgml element of the
nonmovant’s claim.Cassara v. DAC Serv., In@Q76 F.3d 1210, 1212 (10th Cir. 2002). The
burden then shifts to the opposing party to céonevard with admissild evidence to create a
genuine issue of materitdct on that elemengee Bacchus Indus., Inc. v. Arvin Indus.,,1889
F.2d 887, 891 (10th Cir. 1991).

“To determine whether genuine issues oferal fact make a jury trial necessary, a
court necessarily may consider only the evagetinat would be available to the junAfgo v.

Blue Cross & Blue Shield of Kan., lnd52 F.3d 1193, 1199 (10th Cir. 2006). “This does not
mean that [summary judgment] evidence mustidanitted in a form that would be admissible
at trial.” Trevizo v. Adams155 F.3d 1155, 1160 (10th Cir. 2006pri¢theless, “the content or
substance of the evidence must be admissiBlgd, 452 F.3d at 1199. “The requirement is that
the party submitting the evidence show thatilt be possible to put the information, the
substance or content of the evidence, into an admissible fBnown v. Perez835 F.3d 1223,
1232-33 (10th Cir. 2016). “The burden is on pin@ponent to show that the material is
admissible as presented or to explamalkdmissible form that is anticipatetd” (quoting Fed.

R. Civ. P. 56(c)(2) adv. comm. cmt.)

Here, some of what the parties rely upon are hearsay statements, and neither party has
explained how they could put the substance aif éividence into an admissible form. Normally a
court disregards hearsay on summary judgmeetwthere is a proper objection to its USee
Montes v. Vail Clinic, In¢.497 F.3d 1160, 1176 (10th Cir. 200Mgre, there were no hearsay
objections at all. The Court will consider thearsay testimony for now given that many of the

hearsay declarants appear on the trial withisssuggesting that their trial testimony will
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ameliorate many hearsay probler@se Brown835 F.3d at 1232 (explaining that “the most
obvious way that hearsay testimony can be reduced to admissible form is to have the hearsay
declarant testify directly to the matter at trial.”)
. ANALYSIS

Ms. Provencio alleges one single claim: lrateon in violation of the N.M. Stat. Ann. 28-
1-7(1)(2) (West 2008) (making unlawful for an employer to taliate against “any person who
has opposed any unlawful disainatory practice.”SeeDoc. 1-1, p. 4. “In interpreting [the
NMHRA], [the New Mexico Supreme Court hasgpiously indicated that it is appropriate to
rely upon federal civil rights adjudication fguidance in analyzing claim under the Act.”
Gonzales v. New Mexico Dep’t of HealB®00-NMSC-029, | 20, 129 N.M. 586, 593, 11 P.3d
550, 557. Under the NMHRA's federal analog, Title Vitl is “an unlawful employment practice
for an employer to discriminate against any of his employees or applicants for employment ...
because he has made a charge, testifiegtadsor participated in any manner in an
investigation, proceeding, or hearing undés gubchapter.” 42 13.C. § 2000e—-3(a). “To
prevail on a Title VII retaliation claim, a plaintiff mtiestablish that retaliation played a part in
the employment decision..Fye v. Okla. Corp. Comm's16 F.3d 1217, 1224 (10th Cir.2008).
“She may do so in one of two ways. She magatly show that ‘retali@ry animus’ played a
motivating role in themployment decision Estate of Bassatt v. Sch. Dist. No. 1 in the City &
Cty. of Denver775 F.3d 1233, 1238 (10th Cir. 2014). “@here a plaintiff cannot do so, she
may instead rely on the three-plitDonnell Douglasurden-shifting approach to show that the
employer’s proffered reason for termination was merely a pretextThe plaintiff must

persuade the court that the empldyeeason is unworthy of beliefld.
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“Under theMcDonnell Douglasapproach, a plaintiff must first make oypr@ma facie
case of retaliation by showing (1) that [she] engaged in protected opposition to discrimination,
(2) that a reasonable employee would have fouadhiallenged action materially adverse, and
(3) that a causal connection existed betweemptbiected activity anthe materially adverse
action.”Id; accord Ocana v. American Furniture C@004-NMSC-018, 1 33, 135 N.M. 539,
553, 91 P.3d 58, 72:Once the plaintiff establishespaima faciecase, the burden shifts to the
employer to provide a legitimate and facially nondiscriminatory reason for its deciSgiaté
of Bassatt/75 F.3d at 1238. “If the employer satisfias burden, then the plaintiff must
establish by a preponderance af #vidence that the employer&sasons were merely a pretext
for discrimination.”ld.

1. Prima Facie Case of Retaliation

a. Protected Activity

The first element that Ms. Provencio must prove as part girirea faciecase is that she
engaged in protected opposition to discriminatrotected activities under Title VII “fall into
two distinct categories: piacipation or opposition.¥aughn v. Epworth Villa537 F.3d 1147,
1151 (10th Cir. 2008)Ihe first part of Title VII's antiretaliation provision, which makes it
illegal for an employer to discriminate against any of its employees because the employee has
opposed any practice made an unlawful employment practice by the statute is known as the
“opposition clause,” while the second part, whprohibits discrimination when an employee has
made a charge, testified, asststor participated in an ingggation, proceeding, or hearing
under Title VII, is referred tas the “participation clauseld.

Importantly, the participation clause “only encompasses participation in formal EEOC

proceedings; it does not include participation inraarnal employer investigation unrelated to a
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formal EEOC charge Littlejohn v. City of New York’95 F.3d 297, 316 (2d Cir. 2015),
covering “those proceedings in igh participation is protected those ‘under this subchapter,’
meaning subchapter VI of Chapter 21 of Title 42. 42 U.S.C. 88 2000e—2000&€eWnsend v.
Benjamin Enterprises, In6,79 F.3d 41, 49 (2d Cir. 2012). &trsubchapter refers to
“investigations “that occur[] itonjunction with or after the fitig of a formal charge with the
EEOC.”Id. Although no reported decision from thentle Circuit or the New Mexico state
courts have addressed whethatesments made in the courseaofinternal investigation are
protected by the particgion clause, “[e]Jvery Court of Agals to have considered this issue
squarely has held that participation in anriné employer investigation not connected with a
formal EEOC proceeding does not qualify as get#d activity under the gecipation clause.”
Townsend v. Benjamin Enterprises, Ji&Z9 F.3d 41, 49 (2d Cir. 2012) (collecting casesg;
also Poff v. Oklahoma ex rel. Oklahoma Deb'Mental Health & Substance Abuse Serg83
F. App’x 691, 703 (10th Cir. 2017).

Accordingly, none of Ms. Provencio’s statertgeto internal invesgators were protected
under the participation clause because that $ganly encompasses participation in formal
EEOC proceedings; it does not include partitgrain an internal employer investigation
unrelated to a formal EEOC chargeittlejohn, 795 F.3d at 316. Ms. Provencio did not contact
the EEOC until January 25, 2016, and she has istélahmo evidence demonstrating that the
York ODI and her own two internal complaim®&re anything other than Intel internal
investigations. She cannot establish a claim tafiegion based on the participation clause for
her involvement in these investigations.

She can, however, establish a claim oflistian based on the opptien clause for her

statement during the York ODI to Intel intiggitor Camella Mcintosh that Janice Lee had
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“issues with other women,” Doc. 33-3, p. 2, meaning Ms. Provencio opposed discrimination by
reporting that Janice Lee treated female workdfsréntly from male workers. Intel disputes
this, arguing that this statement cannot twestrued as Janice L&aeating women workers
differently than men. However, viewing thei@gence in the light most favorable to the
nonmovant, Ms. Provencio, a reasonable goyld conclude that Ms. Provencio opposed
discrimination by stating that Janice Lee Ineglies with other women. Because the opposition
clause provides protection for informal comptaiof discrimination, that clause undoubtedly
encompasses Ms. Provencio’s statem®aée Crawford v. MetropoliteGovernment of Nashville
& Davidson Cnty., Tenn555 U.S. 271, 276 (2009). Drawingasonable inferences in Ms.
Provencio’s favor, as the Court must, the evidence shows that she opposed discrimination in the
York ODI when she voiced her opinion that Jariee treated females differently. She has thus
satisfied the first element of hprima faciecase to show that she eggd in proteted activity.

b. Adverse Action

The second element that Ms. Provencio must prove fquritaa faciecase of retaliation
is that Intel took an adversetimn against her. “A challenged @loyment action is adverse for
the purposes of a claim for retaliation under Title VII if a reasonable employee would have found
[it] materially adverse.McGowan v. City of Eufalad72 F.3d 736, 742 (10th Cir. 2006). “[A]
plaintiff must show that eeasonable employee wouldveasfound the challenged action
materially adverse, which in this contex¢ams it well might have dissuaded a reasonable
worker from making or supportiregcharge of discriminationReinhardt v. Albuquerque Pub.
Sch. Bd. of Educh95 F.3d 1126, 1133 (10th Cir.2010). “This regsiinjury rising to a level of
seriousnessWilliams v. W.D. Sports, N.M., Iné97 F.3d 1079, 1087 (10th Cir.2007). “While

the employers conduct need not affect the temusconditions of emplogent, [] the inquiry is
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an objective one, and not based guantiff’'s personal feelings.Daniels v. United Parcel
Serv., Inc. 701 F.3d 620, 638 (10th Cir. 2012).

In her opposition brief, Ms. Provencio @ks two adverse aofis: hostile work
environment and constructive dischai§eeDoc. 33, p. 16. However, Ms. Provencio made no
legal arguments about a hostilenwenvironment, even thoudhat type of adverse action
carries with it a specific legal standaBke e.g. McGowad 72 F.3d at 743 (listing elements).
The Court therefore does not examine her allegahat she was subjected to a hostile work
environment, since the Court is bereft of necgsksav and argument needed to resolve whether
Intel adversely affected MBrovencio’s employment underatitheory. The Court only
examines her claim that Intel adversely atedher employment by constructively discharging
her.

Constructive discharge, “occurs when theptayer by its illegal discriminatory acts has
made working conditions so difficult that a reaable person in the employee’s position would
feel compelled to resignGarrett v. Hewlett-Packard Cp305 F.3d 1210, 1221 (10th Cir.
2002);Gormley v. Coca—Cola Enter2005-NMSC-003, 1 10, 137 N.M. 192, 109 P.3d 280

m

(same elements). “[T]he standard fonstructive discharge isubstantial[.]”” Johnson v. Weld
Cty., Colo, 594 F.3d 1202, n. 6 (10th Cir. 2010). “It regsi an employee at summary judgment
to produce facts suggesting that the workplaceokgctively intolerable sth that a reasonable
employee would have no choice but to quid.”“The bar is quite high.Garrett, 305 F.3d at

1221. “It is not enough that a plaiifsuffered the ordinary slings and arrows that workers
routinely encounter in a hard, cold worl&Xum v. U.S. Olympic Comn389 F.3d 1130, 1135

(10th Cir. 2004). “Rather, Pldiff must show that, at the tienof his resignation, his employer

did not allow him the opportunity to make a fid®ice regarding his emmtment relationship.”
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Id. “In contrast, a plainti who voluntarily resigns cannot claithat he or she was constructively
discharged.Id. “In many cases, the circumstances@unding resignation are not egregious
enough to support a claimCharles v. Regents of New Mexico State UA@11-NMCA-057, 1
16, 150 N.M. 17, 256 P.3d 29, 35.

In her opposition brief, Provencio argues timé¢| and its managers retaliated in the
following ways to adversely affect her emphognt that, in the aggregate, constituted
constructive discharge: reducapproximately 20-30% of her jalesponsibilities and placed
Janice Lee into the EPT lead position; gave heggative job performance appraisal; pressured
Baumgardner to coach Ms. Provencio; did nansfer Ms. Provencio to another department;
ignored some of her e-mails; reneged on a promise to let her use a spare work room; and
subjected her to retaliatory treatment by a co-woi&eeDoc. 33, pp. 17-22.

The Tenth Circuit has decided several cases sigthe type of evidese plaintiffs must
produce to meet their burden to show constructive dischargésdher v. Forestwood Cdb25
F.3d 972, 980-81 (10th Cir. 2008) the court summarnedof its constructive discharge cases
as follows:

[Illn Acrey v. American Sheep Industry As§81 F.2d 1569, 1574 (10th

Cir.1992), we concludedg@aintiff alleging discrimination under the Age

Discrimination in Employment Act producedfficient evidence establishing she

was constructively discharged. On multiple occasions, her supervisor asked her to

quit, citing her age and her image. herimore, her supervisor repeatedly

confronted her with a litey of performance shortcangs. The supervisor took

away longstanding job responsibilitiasd gave the employee inadequate

information and training to perform hermeesponsibilities. The plaintiff, ‘too

tired’ to fight, finally resigned. [] Because the supervisor made it nearly

impossible for the plaintiff to continygerforming her job, we concluded she was

constructively discharged.

Similarly, in Strickland v. United Parcel Serv., In&55 F.3d 1224, 1229 (10th Cir.

2009) the court found constructive discharge where the plaintiff “believe[d] her job was in
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jeopardy, she was repeatedly told by her supers her performance was unacceptable, [] she
was not provided support to perform her job wkba requested it[,] ... her supervisors forced
her to make written ‘commitments’ to win cert@iontracts, which in her view was a deliberate
attempt to set her up to fail,” and was sedjbut for constant and unusual performance
evaluations. Likewise, ihockheed Martin Corp. v. Admin. Review Bd., U.S. Dep’t of Labor
717 F.3d 1121, 1134-35 (10th Cir. 2013) the ctaurhd that the plaintiff, Brown, was
constructively discharged where,

[p]rior to making an ethics complaint, Brown held a leadership position, had her
own office, and received consistentiigh performance ratings. After her
complaint, Brown received lower performance ratings. A position with an
identical job description to the job Brovihad been performing for the previous

five years was posted on Lockheed’s website. When Brown indicated she would
apply for the new position, Gan strongly discouraged her from doing so and told
her she was not qualified. When Jewelbvgalected for the new position, Brown
lost her title, office, sup®isory responsibilities, and-code. Brown was made to
work from home or out of the visitor’s office, which doubled as a storage room.
She was also denied permission to attend an annual communications conference
which she had attended in the past andn@lshe was scheduled to be recognized
with an award. Most importantly, Brawwas told she would be one of two
employees considered for a layoff and ke itonstant state of uncertainty as to
whether she would continue to have agmld, if so, what her job would be. That
uncertainty continued when, after tagimedical leave due to the stress and
uncertainty regarding her job situationggieceived no response to her inquiries
as to whether she was laid off.

Ms. Provencio argues that Intel’s actions-reing her job duties and leadership role;
giving her a negative job performance ewxdion; Dorrance’s downward pressure on
Baumgardner to coach Ms. Provencio and Baudmgatfs statement to her that she should look
for a job in a different department—effectivehade it more likely that she would be fired,
forcing her to resign. Although some of $@me circumstances indicating constructive
discharge are present in this case as in thesaated above—especiallye reduction in Ms.

Provencio’s job duties and hemlered job evaluation—key differencsst this case apart. For
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instance, Ms. Provencio presented insufficient@wvos for a reasonable jury to find that she was
repeatedly confronted with adity of performance shortcomingose criticisms that she did
receive, that she was unapproachable and difficult to work with, were relayed to her by
Baumgardner under Intel's Open Door Guidehn@sfact that Ms. Provencio conceded. And
when she did receive these criticisms, her understanding was that shat beiag coached by
Baumgardner, belying her claim that a reasonabiployee would feel compelled to leave after
receiving such coaching. Althoudjier job and leadership roles reediminished, she presented

no evidence that she was singled-fmutconstant and unusual evaioas, that Intel set her up to
fail, or that it made it nearly impossible tontmue her work, all factrrs indicating constructive
discharge inLockheed Martin Corp., StricklancandAcrey:

Ms. Provencio also has not presented evig from which a reasonable jury could
conclude that at the time of her resignasbe faced an impending or inevitable firing. Although
Ms. Provencio alleges that she was being set-up for termination because she received a down-
graded performance rating of “&essful,” she pointed to no evidensuggesting that this status
made it more likely that she could be firedrideposition testimony on this point only shows
that the down-graded status prevented her fsbtaining higher bonuses. Plus, “simply because
an employee receives an evaluation lower fir@vious evaluations, the lower evaluation cannot
be assumed to be a negative evaludtothe purposes @ retaliation claim.'Stover v.

Martinez 382 F.3d 1064, 1075 (10th Cir. 2004). She ma@s'kept in a constant state of
uncertainty as to whether she would coué to have a jobJike the plaintiff inLockheed
Martin Corp. because Intel never suggested thatvetdd be laid-off, demoted, or fired. 717
F.3d at 1135. Nor did Intel ever ask Ms. Provertoiquit outright, setting her apart from the

plaintiff in Acreywho was asked to quit twice by her inufiege supervisor, and then impliedly
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told by yet another supervistirat if she did not resign, stwould be fired. While Ms.
Provencio’s supervisor, Baumgardner, did tell her siould take another jobe said this in the
context of relocating to a different departmenthi Intel. That Intel could have, but did not,
transfer Ms. Provencio is immaterial becatise is no evidence that she requested and was
denied a transfer.

Ms. Provencio’s additional evidence—that mangers made false accusations about her;
peers isolated and shunned her; Kiehne renegedpromise to let her use a spare room; and
Dorrance’s employee harassed her—does not shawshe was constructively discharged. At
most, the evidence Ms. Provencio presentedals that her working environment became
difficult or unpleasant. “But an employeannot survive summary judgment merely by
producing evidence showing that working cibieths were difficult or unpleasantFischer,525
F.3d at 981. Ms. Provencio failed tdadish the seconelement of heprima faciecase because
she did not raise a genuine issuenatterial fact as to whetherntéh constructively discharged for
opposing discrimination. The Court proceeds no further wittvitonnell Douglasanalysis. It
instead grants Intel summary judgment since ‘faplete failure of proof concerning an essential
element of the nonmoving party’s case necdgsanders all other facts immaterialCelotex
Corp. v. Catrett477 U.S. 317, 322-23 (1986).

IT IS THEREFORE ORDERED that Defendant Intel's Motion for Summary Judgment
[Doc. 30]is GRANTED, and all claims against Defendanttimis case are dismissed with

Prejudice

IT IS SO ORDERED.

ol e

UNJJTED STATES DISTRICT JUDGE
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