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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

CHAD KIM AND DANAE KIM,

Plaintiffs,
V.
16-CV-1362 MCA/LF
ZUZANNA A. CZERNY, MAGDALENA Z.
CZERNY, AND PROGRESSIVE ADVANCED
INSURANCE COMPANY,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court oBefendants’ Motion to Deny the Joinder
of Jurisdiction Defeating Defelants and to Strike Plaiffs’ Improperly Filed First
Amended ComplaifDoc. 12] andDefendants’ Motion to Disiss for Lack of Personal
Jurisdiction [Doc. 5]. The Court has consideréoe parties’ submissions, including
Plaintiffs’ First Amended Complairior Personal InjuriedDoc. 9], and the relevant law,
and is otherwise fully informed.

For the following reasons, the CoENIES in part and GRANTS in part
Defendants’ Motion to Deny the Joinder &drisdiction Defeating Defendants and to
Strike Plaintiffs’ Improperly Ked First Amended Complaifiboc. 12]. Specifically, the
Court DENIES the Motion to Strike Plaintiffs’ Irproperly Filed First Amended
Complaint and GRANTS the Motion to Deny Joinder of Jurisdiction Defeating

Defendants
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Further, the CoutGRANT S Defendants’ Motion to Disiss for Lack of Personal

Jurisdiction[Doc. 5].
. Background

After a car accident in Tempe, Arizona inialinthey were injure, Plaintiffs filed
a Complaintin the Second Judicial District Gd on November 4, 2016 alleging that
Zuzanna Czerny negligently operated a vehahd that Magdalen@zerny negligently
entrusted the vehicle to Zuzanna CzernyodDl1-1] Defendants removed the matter to
this Court, and then filed Motion to Dismiss for Laclof Personal Jurisdictioron
December 21, 2016. [Dogé; Doc. 5] On January 13, 2D, twenty-three days after the
filing of DefendantsMotion to Dismiss for Lackf Personal JurisdictionPlaintiffs filed
a First Amended Complainin which Plaintiffs seek todal as defendants claims adjuster
Britni Vickers (*Vickers”) and John DoeAdjuster Mark (Last Name Unknown)
(“Mark”), as well as new claims for “fted and misrepresentation” and negligent
misrepresentation. [Doc. 9]

On January 27, 2017, Defendants filedMwtion to Deny the Joinder of
Jurisdiction Defeating Defelants and to Strike Plaiififs’ Improperly Filed First
Amended Complaint[Doc. 12] Defendastmaintain that th€irst Amended Complaint
should be stricken because it was impropélkiy after the twentyone-day deadline for
amendments of right under Federal Rul€ofil Procedure 15(a)(1)(b) and without leave
of the Court under Federal Rule of Civil Procedure 15(a)(2). [Doc. 12]

In their Responsdo Defendants’Motion to Deny the Joinder of Jurisdiction

Defeating Defendants and to Strike Rki#ffs’ Improperly Filed First Amended
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Complaint filed on February 21, 2017, Plaintiffsoncede that thedid not first seek
leave of the Court in filing their [First] Aended Complaint” andtate that they had
“lustifiable cause” for this failure. [Docl9, pg. 3, n.1] They do not explain what
“lustifiable cause” lies behind thardy filing. They also statthat “Plaintiffs intend to
file their Motion for Leave to Amenidrthwith.” [Doc. 19, pg. 31.1] Plaintiffs have not
yet filed a motion for leave to amend.

In sum, Plaintiffs argue #t the joinder ohew defendants should be permitted,
that such joinder destroys this Court’'s sdbjmatter jurisdiction, and that the matter
should therefore be remanded to state conder 28 U.S.C. § 1447(e) without reaching
the personal jurisdiction questio [Doc. 19] Defendants gue that joinder should be
denied, subject matter juristimn retained, and the matteisiissed for lack of personal
jurisdiction. [Doc. 12; Doc. 5]

[I. Discussion
A. Rule15

Defendants argue that the First Amehd@omplaint was nofiled within the
deadline set forth in Federal Rule of CivibBedure 15(a)(1)(B), that is, within 21 days
of service of Defendants’ initidMotion to Dismiss Defendants are o@ct. Defendants
also correctly argue [@c. 12, pp. 2-4] that, under tleesircumstances, the Curt must
decide whether to grant leave Rtaintiffs to file the propsed amended complaint. Fed
R. Civ. P. 15(a)(2). Nonetreds, rather than striking therst Amended Complaint for
Personal Injuries the Court determines that eventhe Court were to consider it as a

proposed amended complaint, the complaint would be futile. F&e®an v. Davis371
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U.S. 178, 182 (1962) (statirigat absent a reason sucHudity, the Court should freely
grant leave to amend a compl®. An amendment is futile if it would not survive a
motion to dismiss. SeBradley v. Val-Mejias379 F.& 892, 901 (18 Cir.2004). As
discussed below, amendmenbwld be futile because Pldifis fail to state a claim
against the proposed new defendants, makimglgo futile, and even if additional claims
are added against the current defendantsppal jurisdiction is lacking as to them.
B. The Court Will AddressJoinder, then Personal Jurisdiction

The next question is whether to consigi@nder, which implicates the Court’s
subject matter jurisdiction, or personal jurigatin first. The district court may exercise
its discretion in deciding whircissue to take up firstCantor Fitzgerald, L.P., v. Peaslee
88 F.3d 152, 155 (2d Cir. 1996)Customarily, a federal cotfirst resolves any doubts
about its jurisdiction over theubject matter of a case before reaching the merits or
otherwise disposing of the casdd. This approach is groundéd“[a] State’s dignitary
interest.” Ruhrgas AG v. Marathon Oil Co526 U.S. 574, 5861999). Thus, “[i]f
personal jurisdiction raises ‘difficult quesns of [state] law,” and subject-matter
jurisdiction is resolved ‘as eas]ily] as persopaisdiction, a districtourt will ordinarily
conclude that ‘federalism concerns tip thalss in favor of initifly ruling on the motion
to remand.” Id. quotingAllen v. Ferguson791 F.2d 611, 616 (7th Cir. 1986).

Here, Plaintiffs’First Amended Complairgdds two defendants who are allegedly
New Mexico residents. [Doc. 9] BecauB&intiffs are also New Mexico residents,

joinder of these defendantsimdestroy the diversity of thparties on which this Court’s
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subject matter jurisdiction isased. 28 U.S.C. §1332. i&&equently, the Court will first
take up the issues related to joindeen address personal jurisdiction.
C. The Court Will Not Permit Joinder of New Defendants

Here, the additions to thEirst Amended Complaininclude both claims and
parties, as Plaintiffs seek to add two klaiand two defendantgDoc. 9] Defendants
object to the addition of “diveity destroying defendantsijut do not argue against the
addition of the new claims fdraud/misrepresentation andghgent misrepresentation.
[Doc. 12] Defendants’ arguments are basdwlly on 28 U.S.C8 1447(e) (“If after
removal the plaintiff seeks to join addiial defendants whoseipaer would destroy
subject matter jurisdiction, the court madgny joinder, or permit joinder and remand the
action to the State court.”). “But becauSection 1447(e) is only concerned with the
joinder of non-diverse parties gagmoval, it is applicable only in so far as the proposed
amended complaint seeks to join non-diverse parti€sifver v. Lithia Motors, In¢.No.

CV 15-669 MCA/SCY, 206 WL 7426587, at *§D.N.M. May 12, 2016)report and
recommendation adoptetlo. CV 15-669 MCA/SCY, 206 WL 7447552D.N.M. July

19, 2016). “In other words, a court’s rew of proposed amendments containing new
allegations regarding current defentkais still governed by Rule 15I4d.

Despite Plaintiffs’ failure to expresslyasé their intent, a reading of the proposed
amended complaint as a whole reveals thentfsi intend to ad claims against the
Progressive Advanced claims handlerstheir capacities as agents of Progressive
Advanced, rather than inghr individual capacitiesFarm Bureau Prop& Cas. INS. Co.

v. Hale No. 1:14-CV-00527-WJN\RL, 2014 WL 11512598at *5 (D.N.M. Nov. 14,

Pageb of 25



2014) (“It is well-settled that insurance eads and adjusters mabe sued in their
individual capacity for breachf common law and statugoduties.”); 4 Steven Plitigt
al., Couch on Ins. § 56:11 (“An insurer islble for the fraud ofts agent when acting
within the scope of his or her actual goparent authority.”). This is because the
headings for the new claims indicate thatyttare against Vickers and “Mark.” [Doc. 9]
However, the substantive portions of thew claims do not inade any allegations
against Vickers and “Mark” in their individuaapacities. [Doc. 9] Instead, Plaintiffs
allege that Vickers and “Mark” were “at dlines relevant and material . . . employee[s]
of Defendant Progressive Advanced Insuea@ompany and interaxt with Plaintiffs
Chad and Danae Kim on behalf of Ded@nts Zuzanna and Magdalena Czerny and
Progressive Advanced Insurance Company.”odD9, 11 6, 7] They also allege that
Vickers and “Mark” are “manager[s], agent[s], semtfs], claim representative[s] and/or
employee[s] of Defendant Progressive Adsedti’ and that they we “acting within the
course and scope ohfir] relationship wittDefendant Progressive sadnced at all times
herein to perform business fDefendant in the State of NeMexico throughthe claims
handling of insurance policies in the StateNeiw Mexico.” [Doc. 9, 11 14-17] Finally,
Plaintiffs allege that Vickers and “Mark” we “acting within the course and scope of
[their] relationship with Defereht Progressive Advanced at times herein to perform
business for Defendant in the State ofwNBlexico through the claims handling of
insurance policies in the State of NeWexico, subjecting Defendant Progressive
Advanced to liability under the dowtes of vicarious liability and/orespondeat

superior? [Doc. 9, 1 59, 62] Momver, in their pleadingsPlaintiffs state that the
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claims are “against Progressifdvanced” and that “Progressi Advanced is vicariously
liable” for the conduct of its agents. [Doc. 19, pg. 6]

The Court will therefore construe Plaintiffsirst Amended Complairtb add new
claims against Progressive Advanced-eatly a defendant—as well as to add new
defendants.See27 Fed. Proc., L. Ed. 8 62:170 (stg that “a party who has filed an
original claim, . . . may joirwith such claim as many other claims as he or she has
against the opposing party, regardless ofrthature or consistency.”); Rule 18(a) (“A
party asserting a claim, counterclaim, sgdaim, or third-party claim may join, as
independent or alternative atas, as many claims as it hasaggt an opposing party.”).

The Court turns next to the issue of wiest Plaintiffs may join new defendants.
Under 28 U.S.C. § 1447(e), a court may dengder of a party after removal, or permit
joinder and remand to state cou8 U.S.C.A. § 1447(e) If*after removal the plaintiff
seeks to join additional fndants whose joinder walldestroy subject matter
jurisdiction, the court may deny joinder, permit joinder and remand the action to the
State court.”). Although 8§ 1447(e) provides standards for joinder, Federal Rules of
Civil Procedure 19 and 20 provide some guidanBeeMcPhail v. Deere & Cq.529
F.3d 947, 951 (10th Cir. 2008) (applying Fed. R. Civ. P. IB2nto analysis of joinder
under § 1447(e))Pacely v. LockettNo. 12-CV-152, 2013 WI12136690, *4 (D.N.M.
Mar. 20, 2013 (same)But seeMayes v. Rapopqrtl98 F.3d 457, 462 (4th Cir. 1999)
(“Under Section 1447(e), the actual decismm whether or not to permit joinder of a
defendant under these circumstances is conuhnittehe sound discretion of the district

court; thus, this decision is nobntrolled by a Rule 19 analysis.”). Thus, if a party is
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indispensable under Rule 19, “Rule 19 requires the court either tthgparty, in which
case remand is necessary ungldrd47(e), or to de joinder, in whit case Rule 19(b)
also requires that the action be dismissddcPhail, 529 F.3d at 951seeFed. R. Civ. P.
19 (stating that “a person . . . must be joimsda party if: (A) in that person’s absence,
the court cannot accord complete relief among existing parties; or (B) that person claims
an interest relating to the subject of the @ttand is so situateithat disposing of the
action in the person’s absence may: . . . impaimpede the peos’s ability to protect
the interest; or . . . leave an existing partyjsat to a substantialsk of incurring double,
multiple, or otherwise inconsistent oldigpns because difie interest.”).

If the party is not indispenbke, joinder may be perssible under Rule 20(a)(2),
which provides that :

Persons. . . may be joined in one action if:
(A) any right to relief isasserted against them .. with respect to or
arising out of the same transao, occurrence, or series of
transactions or occurrences; and

(B) any question of law or factommon to all defendants will arise
in the action.

SeePacely 2013 WL 12136690, at *4 In considering joinder under Rule 20, “the
district court typically considers seveffalctors including whether the amendment will
result in undue prejudice, whether the request unduly and inexplicably delayed, and
whether it was offered in good faith.McPhail, 529 F.3d at 952 (internal quotation

marks, alterations,na citation omitted).
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Similarly, when considering whether fmermit joinder under § 1447(e), courts
consider “the motivation fothe joinder, whether the pldifi was dilatory in seeking
joinder, prejudice to the existing defendantshé joinder is permitted, prejudice to the
plaintiff if the joinder is not permitted, jucial efficiency and economy, as well as other
equitable concerns.”14C Wright & Miller, Fed. Prac. &roc. Juris. 8§ 3739 (4th ed.);
McDaniel v. Loya304 F.R.D. 617, 640 (D.N.M. 201L%‘In deciding whether to grant
leave to amend, courts must balance thierdkant's interest imetaining the federal
forum with the plaififfs competing interest in avoiding parallel federal and state
litigation. Courts considewhether the purpose of the amdenent is to defeat federal
jurisdiction, whether the plaintiff has dgkd in requesting amendment, whether the
plaintiff will be significantly injured if amendment is refusedand any other factors
bearing on the equities.” (internal quotationarks and citation omitted)). Thus, the
analysis under 8§ 1447(e) is similar to bubdmer than the analysis under either Rule 19
or Rule 20. SeeMayes 198 F.3d at 462 (“Section 44(e) gives the court more
flexibility than a strictRule 19 analysis” (internal quadton marks and citation omitted));
Casas Office Machines, Ine. Mita Copystar Am., Inc42 F.3d 668, 675 (1st Cir. 1994).

The parties dispute whether the concept‘fraudulent joinder” applies to the
analysis under 8 1447(e). [Do2l, pg. 7; Docl9, pg. 8] “Fraudlent joinder is a
judicially created doctrine that provides arception to the requement of complete
diversity.” Triggs v. John Crump Toyota, Ind54 F.3d 1284, 1287 (11th Cir. 1998).
“To establish fraudulent joinder, the removipgrty must demonstrate either: (1) actual

fraud in the pleading of jurisdicmal facts, or (2) inability ofthe plaintiff to establish a
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cause of action against the non-diverse party in state cobrttther v. Mathesqn/733
F.3d 980, 988 (16tCir. 2013) (alteration, internal qadion marks, and citation omitted).
If fraudulent joinder is shown, “a districtoart can assume jurisdiction over a case
[by]. . . disregard[ing], for jurisdictional purposes, the cited@p of certain nondiverse
defendants, assum[ing] juristion over a case, dismiss[ingje nondiverse defendants,
and thereby retain[ing] jurisdiction."Mayes 198 F.3d at 461. “Since the fraudulent
joinder doctrine justifies a federal courtigtial assumption of diveity jurisdiction, it
has no effect once the district court allfupossesses jurisdictie—including after the
case has been removedd. (Emphasis added 3gePacely 2013 WL 12136690, *4 n. 1
(noting that the Fourth and Fifth Circuit Céauof Appeal have held that the fraudulent
joinder doctrine does not apply @adSection 1447(e) analysis).

This matter has already been removed to this Court. Hence, Defendant is not
required to demonstrate fraudulent joindewopposition to Plaintiffs’ proposed joinder.
However, in assessing joinder under § 144 d{draudulent joinder is shown, it “should
be a factor—and perhaps the dispositivetde—that the court considers in deciding
whether a plaintiff mayoin a nondiverse defendant” after removdlayes 198 F.3d at
463.

Although Plaintiffs invokeRule 19 by stating thatlaim handler[]s Vickers and
‘Mark’ are clearly necessary, and perhaps spdnsable, to determining the extent of
Progressive Advanced’s vicarious liabilityr fthe conduct of its employees,” [Doc. 19,
pg. 8] Plaintiffs do not address the Rule rE@uirements for parties to be “joined if

feasible.” Instead, Plaintiffs argue thatckers and “Mark” are “proper” parties under
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Rule 20 because “common questiof law and fact arise oudf the same series of
transactions or occurrences relating thie motor vehicle accident; Progressive
Advanced’s New Mexico invéigation of the same; and, ittaim handlers’ conduct and
representations in administering the New Mexclaim.” [Doc. 19, pg. 7] Defendants
argue to the contrary that the claims “dot arise out of the same transaction [or]
occurrence [because]” the af@ against the Czerny defendants and the Progressive
Advanced defendants, including VickersdatMark,” “arose at different times, from
wholly different conduct andhwolved completely distinct caes of action.” [Doc. 21,
pg. 6]

However, Rule 20 provides thd¢éfendants may be added.“i . any right to relief
is asserted against them jtyn severally, or in the alteative.” Thus, “Rule 20 requires
as a precondition to joinder that a right redief be asserted against the party to be
joined.” Common Cause v. Fed. Election Comn882 F.R.D. 59, 61 (D.D.C. 1979); 25
Fed. Proc., L. Ed. $9:187 (stating that “joinder ain additional defendant would be
improper where no right to relief has beessexted against that party in the operative
complaint.”). Here, PlaintiffsFirst Amended Complairdoes not state a claim against
Vickers and “Mark” individually. Instead, they are named in their capacity as agents of
Progressive Advanced. Rule 20 is therefore unavailing to Plaintifiee Bushy v.
Capital One, N.A.759 F. Supp. 2d 8188 (D.D.C. 2011) (statg that “although the
plaintiff represents that she intends tesert certain claims against [the proposed
defendant], the operative cotamt does not contain any allegations supporting claims

against that proposed defendant, . . . Accordingly, because no right to relief has been
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asserted against [the proposed defendanthénoperative complainjoinder would be
improper at this time.”).

Here, the Court concludes that joindeMitkers and “Mark” should be denied for
the following reasons. First, Plaintiff&irst Amended Complainvas filed only two
days past the twenty-one day deadline seiro®ule 15. Thus, in this sense it was not
delayed unduly.However, Plaintiffs’ explanation fahe delay is that in December 2016
they became aware of “extewvis, in-person contact” bewen the claims handlers and
Plaintiffs. Plaintiffs’ evidene of that contact belies thisneline. Indeed, the email
correspondence between Plaintiffs and ttlaims handlers appears to have been
forwarded to Plaintiffs’ cousel in September, 2016, almost two months before the
Complaint was filed, and, obviously, Plaiffs themselves were aware of the
correspondence at the timie occurred beginning in Beuary, 2015 and continuing
through September, 2016. [DdO-1; Doc. 8-7 — 8-12] TEhemail correspondence also
references an in-person meeting with “Main March, 2016. [Doc. 8-10] This
evidence indicates that Pl&ifs and their counsel weraware of Vickers and “Mark”
well before Defendantd¥otion to Dismiss for Lackf Personal Jurisdictionand even
the Complaint wasfiled. SeeState Distributors, Inc. vGlenmore Distilleries C.738
F.2d 405, 41610th Cir. 1984) (“Where the pargeeking amendment knows or should
have known of the facts upevhich the proposed amendmenbased but failso include
them in the original compiat, the motion to amend ®ibject to denial.”).

Second, Plaintiffs are not prejudiced by aideof joinder. Plaintiffs argue that

“lJoinder and remand [are] proper in this cdee purposes of efficiency, comity, and to
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avoid prejudice to all parties involved.” [Do&9, pg. 5] For istance, they argue,
“[d]enying joinder [of the claims handlersjould require Plaintiffs to litigate their
negligence, fraud, and misrepresentationnedangainst Progressive Advanced without
the agent-adjusters, by and through whichirRiffs contend Progssive Advanced is
vicariously liable.” [Doc. 19, pg. 6] Adiscussed above, the substance of the added
claims indicates that their target is Pmgpive Advanced, rath than Vickers and
“Mark.” That being the case, Plaintiffs smt explain why it is necessary to name the
adjustersas defendantsn order to state a claim against Progressive Advanced, their
alleged employer See4 Steven Plittet al, Couch on Ins. 8§ 56:1An insurer is liable
for the fraud of its agent wheacting within the scope of $iior her actual or apparent
authority.”); cf. Neill v. State Farm Fire & Cas. CoNo. CIV-13-627-D, 2015 WL
4629304, at *3 (W.D. Okla. Aud, 2015) (holding that “denial of the amendment will
[not] cause significant injury or prejudice tdngt p]laintiffs” because “[tlhe same claims
which [the p]laintiffs propose[d] to add agdifthe new defendant] are presented in their
existing pleading as vicarious liability clainegainst State Farm. If [the p]laintiffs’
claims are proven in this case, a secondvgoiitid be unnecessarydaise [the p]laintiffs
could not obtain a second recovery of the same damages.”).

Similarly, Plaintiffscontend that “[d]enial of joindenvould also, ultimately, result
in Plaintiffs having to refile their claims in [s]tate [c]ourt.” [DdL9, pg. 6] However,
this argument conflates joinder of partiegth addition of new claims. Since, as

discussed above, the Court constru¢he complaint toadd new fraud and
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misrepresentation claims against Progressisteanced, there will be no need to refile
these claims in state court.

Because Plaintiffs’ attempt to add nelefendants was not @ued in a timely
manner and appears calculatedléstroy diversity, and becaudenial of joinder would
not prejudice Plaintiffs nornnecessarily tax judicial resamas, the Court will not permit
joinder of defendants Vickers and “MarkSeeCulver, 2016 WL 7426587, at *5 (stating
that factors to consider are “the extent tachtthe purpose of the amendment is to defeat
federal jurisdiction, whether plaintiff has begihatory in askingor amendment, whether
plaintiff will be significantly injured if amedment is not allowedind any other factors
bearing on the equities” (mtnal quotation marks and ditan omitted)). Without joinder
of these defendants, diversity of the partieand therefore this Court’s subject matter
jurisdiction—is preserved. 28 U.S.C. § 1332.

D. TheCourt Will Dismissthe Action for Lack of Personal Jurisdiction

Having concluded that subject matter juitsidn is preserved, the Court turns to
Defendants’Motion to Dismiss for Laclkf Personal Jurisdiction [Doc. 5] “Personal
jurisdiction is established by the laws of the forum state and must comport with
constitutional due processFireman’s Fund Ins. Co. v. ¥/Bsen Mining Contr. of Can.
703 F.3d 488, 492 (10tCir. 2012). “[A] State may aubhize its courts to exercise
personal jurisdiction over an out-of-state dhefant if the defendant has certain minimum
contacts with the State sudmat the maintenance of tisait does not offend traditional
notions of fair play ad substantial justice.Daimler AG v. Baumgnl34 S. Ct. 746, 754

(2014) (internal quotation marks, alteratiamd citation omitted).Under New Mexico’s

Pagel4 of 25



long arm statute, “[a]ny persowhether or not a citizen or resident of this state, who in
person or through an agedbes any of the [following] acts . . . thereby submits
himself . . . to the jurisdiction of the courts tbis state as to any cause of action arising
from . . . the transaction ohg business within this statfr] . . . the commission of a
tortious act within this stat” NMSA 1978, 8§ 38-1-16. New Mexico has “construed the
state long-arm statute as hgicoextensive with the requirements of due proceSproul

v. Rob & Charlie’s, Ing. 2013-NMCA-072, § 8, 304°.3d 18 (citation omitted);
Fireman’s Fund 703 F.3d at 492-93.

Personal jurisdiction may beither specific or general. Specific jurisdiction
applies only when the suit “arises out ofrefates to the defendant’s contacts with the
forum state.” Daimler AG 134 S. Ct. at 754 (quotinglelicopteros Nacionales de
Colombia, S.A. v. Halk66 U.S. 408, 414 18 (1984)). Put anothevay, a defendant has
sufficient minimum contacts withhe forum state to suppotthe exercise of specific
jurisdiction if two requiremestare met: (1) “if the defendahas ‘purposefully directed’
his activities at residents dhe forum,” and (2) “the litigtion results from alleged
injuries that ‘arise out of arelate to’ those activities.OMI Holdings Inc., v. Royal Ins.
Co. of Can. 149 F.3d 1086, 1091 (10th Cir. 1998) (quotiAgrger King Corp. v.
Rudzewicz471 U.S. 462472 (1985)).

General jurisdiction, in contrast, is exxisable when “a foreign corporation’s
continuous corporate operationghin a state are so substahaad of such a nature as to
justify suit against it on causes of action agsfrom dealings entirgldistinct from those

activities.” Daimler AG 134 S. Ct. at 754 (interhguotation marks and citation

Pagel5 of 25



omitted). “A court may assert general jurigoiio over foreign . . . corporations to hear
any and all claims against them when théitiations with the State are so ‘continuous
and systematic’ as to render them asisfly at home in the forum State.d. For a
corporation, “the place of incorporation attig principal place of business are paradigm
bases for general jurisdiction.ld. at 760. “These bases affopthintiffs recourse to at
least one clear and certain forum in whictogporate defendant may be sued on any and
all claims.” Id.

When a defendant challenges the court'sgliction, the plaintiff bears the burden
of demonstrating that jurisdiction existSeeWenz v. Memery Crystab5 F.3d 15083,
1505 (10th Cir. 1995) (citationgmitted). In the prelimingrstages of litigation, this
burden is “light,” and prior tdrial the “plaintiff is only requied to establish a prima facie
showing of [personal] jurisdiction.”"Doe v. Nat'l Med. Sery974 F.2d 143, 145 (10th
Cir. 1992). The plaintiff may make the rempd prima facie showing by coming forward
with facts, via affidavit or dter written materials, that waikupport jurisdiction over the
defendant if true.SeeOMI Holdings 149 F.3d at 1091. Onlhe well-pled facts of a
plaintiff's complaint, howeveras opposed to mere conclusaitiegations in pleadings or
other materials, must be accepted as tseeDudnikov v. Chalk & Vermilion Fine Arts,
Inc., 514 F.3d 1063, 1070 @ih Cir. 2008). Moreover, a aihtiff's jurisdictional
allegations are not automatically accepted tage when contradicted by affidavit,
although if the parties present conflicting affids, all factual disputes must be resolved

in the plaintiff's favor. SeeWenz 55 F.3d at 1505.
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1. Defendants Zuzanna and M agdalena Czer ny

In the First Amended ComplaintPlaintiffs allege that “Defendant Zuzanna A.
Czerny [and Defendant Magdalena Z. Czemydll times relevanand material hereto
[are] resident[s] of the City of Benix, County of Maricopa, State @&rizona.”
[Doc. 9, 11 4, 5] They ab state that “the accidemthich forms the basis of the
instant lawsuit occurred withithe County of Maricopa, S&bf Arizona.” [Doc. 9, 1
9] They included no otherlafations related to personarisdiction over the Czerny
defendants. Neither do Plaiiid make any argument related to the Czerny defendants
in their Responséo DefendantsMotion to Dismiss for Lackf Personal Jurisdiction
Plaintiffs therefore haveiot met their burden to maka prima facie showing of
sufficient contacts with New Mexicdo support jurisdiction over the Czerny
defendants.Far W. Capital, Inc. v. Townel6 F.3d 1071, 1073.0th Cir. 1995) (“The
plaintiff bears the burden of establishipgrsonal jurisdiction ovethe defendant.”);
Neogen Corporation v. MeGen Screening, Inc282 F.3d 883, 8876th Cir.2002) (A
prima facie showing is made “by establishingitiv reasonable particularity sufficient
contacts between [the defendant] and thenfostate to support jurisdiction.” (alterations,
internal quotation marks, and citatiomsnitted)). The Czernydefendants will be
dismissed.
2. Defendant Progressive Advanced

Plaintiffs next argue that Progressivadvanced “knowingly, purposely, and

intentionally directed” “business contacasd commercial activities” at New Mexico

when it “investigate[d]; manage[d]; and admsinate[d] Plaintiffs’ accident claim through
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a New Mexico agent located atNew Mexico Progressive A&dnced facility.” [Doc. 8,
pg. 1] More specifically, Plaintiffs argueahProgressive Advanced 1) “h[e]ld[] itself
out as an entity doing busss in New Mexico” and 2fransacted business in New
Mexico when New Mexico-basedaims adjusters managed the claim. [Doc. 8, pg. 4-5]
See§ 38-1-16 (“Any person, wheth@r not a citizen or resiae of this state, who in
person or through an agent da@ew of the [following] acts ... thereby submits himself .
. . to the jurisdiction of the cwts of this state as to any cause of action arising from . . .
the transaction of any businesghan this state; [or] . . . #8 commission of a tortious act
within this state.”). In addon, Plaintiffs argue that theiclaims lie “in the wake” of
Progressive Advanced’s “activities directedvéod the forum [s]ta,” i.e., the handling
of Plaintiffs’ coverage @im. [Doc. 8, pg. 5] SeeTrierweiler v. Croxton & Trench
Holding Corp, 90 F.3d 1523, 1533 (10@ir. 1996) (“In assessingpntacts with a forum,
courts have considered such factors agpwHether the corporain solicits business in
the state through a local office agents; (2) whether the rporation sends agents into
the state on a regular basis to solicit busing®sthe extent tavhich the corporation
holds itself out as doing business in the forstate, through advertisements, listings or
bank accounts; and (4) theolume of busines conducted in the state by the
corporation.”).

Plaintiffs attach as evidence of Progreeshdvanced’s continuous and systematic
contacts with New Mexico email correspondence whichstee Progressive logo, and
in which Vickers’ signature block states tlshie was acting “[o]n Ialf of Progressive

Advanced Insuragze” from an Albuquegue address. See, e.g.Doc. 8-2, 8-7 — 8-12]
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They also attach printouts from wwwobimberg.com purporting to show that
Progressive Advanced Insurance is a subsidrogressive Direct Holdings, which is
a subsidiary of Progressive Corporatio[Doc. 8-3] and a print out from
www.yellowpages.com purporting to show thdtsting for Progressive Insurance has the
same address as that showwWickers’ email signature. [Do@&-3] Finally, they attach a
print out of Vickers’ LinkedIn profileshowing her title as “Claims Generalist
Intermediate, Progressive Insnca.” [Doc. 8-6] They alspoint to thes documents in
support of their argument that Progresdhgvanced transacted business in New Mexico
by virtue of adjusting Plaintiffstlaim. [Doc. 8, pg. 4, 7]

As to Plaintiffs’ assertion that &gressive Advanced has “continuous and
systematic” contacts with Netexico, Defendants counteritiv an affidavit by Michael
R. Uth, Deputy General Counsel “for coampes within the Rmgressive Group of
Insurance Companies (‘Pragsive’) including Progress Advanced Insurance
Company.” [Doc. 5-2] In thaffidavit, Uth asserts that

3. Progressive Advanced Insuraf@empany does nobaduct business in
the State of New Mexico and dmbt conduct any birgess in 2015.

4. Progressive Advanced Insuran€ompany does not currently pursue
business activity in New Mexico @ngage in business activity in New
Mexico and did not in 2015.

5. Progressive Advanced Insurai@@mpany does not aently sell goods
or services, either directly or indctly, in New Mexico and did not in
2015.

6. Progressive Advanced InsuranCempany does noturrently solicit
business in New Mexico and did not in 2015.

[Doc. 5-2]
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As to Plaintiffs’ argument that ProgressiAdvanced transacted business in New
Mexico by adjusting the claim here, Defentia argue that Progressive Advanced’s
claims adjusting actity occurring post-agdent cannot serve as a basis for personal
jurisdiction in New Mexico because it onlgaurred in New Mexico because Plaintiffs
live here. [Doc. 6, pg. 13]They point to cases holding that “[c]laims adjusting activity
in the [florum [s]tate related to a claim thatcurred outside the ffum [s]tate simply
does not constitute the raged ‘purposeful availmdh required for personal
jurisdiction.” [Doc. 13, pg. 7] For example, dohnston v. American Family Mutual
Insurance Companyafter their Wisconsin home wasirgled and a claim submitted to
American Family, the plaintiffs moved t®anta Fe. No. CV 14-1043 WPL/SCY, 2015
WL 11111293, at *1 (D.N.M. He 19, 2015). Theyhen sued American Family in a
New Mexico court, “alleging claims for breaoh contract, bad faith and violation of the
New Mexico Unfair Claims Practices Act.ld. American Family removed the case to
federal court. Id. “To establish purposeful avaint, the [plaintiffs] rellied] upon
American Family’s actions imetaining [a local adjusting company] and sending its
adjuster to their home in Santa Fe to inventory their properig.”at 2. The court
concluded that this contact was insufficidrecause it was the result not of American
Family’s purposeful acts, but of the pitiffs’ decision to move to Santa Fé&l. at *3. It
stated, “American Family retaad the services of [the dal adjuster] only because the
[plaintiffs] relocated to New Maco while their claim was peling. American Family’s
actions do not demonstrate that it purpoBefavailed itself of the benefits and

protections of New Mexico law.’ld. Similar results were found Davis v. Am. Family
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Mut. Ins. Co, 861 F.2d 1159, 1162 (9th Cir. 1988T(te fact that American Family hired
an adjuster who had an office Montana . . . resulted sdfefrom the fact that Davis
returned to his home in Maama after the accident in thatg of North Dakota. Unlike

an insurance defendamthose activities are purposely dited towards participating in
the forum state's insurance rket, . . . American Family’swctivities in Montana were
conducted for the $® purpose of fulfilling itsobligation to adjust Davis’ claim . . . .
American Family’s actions doot demonstrate a purposeful availment of the benefits and
protections of Montana law.”) an@/hittaker v. Med. Mut. of Ohi®6 F. Supp. 2d 1197,
1201 (D. Kan. 2000) (“If nofor plaintiff's unilateral dedion to move to Kansas,
Medical Mutual would not have asked [BIlCross Blue Shield Kansas (BCBSK)] to
process her claims. Medical Mutual contacted B[C]BSK for the sole purpose of fulfilling
its obligation to process plaintiff's claim.”).

In JohnstonDavis, andWhittaker the insurer hired an indendent, local adjuster
who had no preexisting ties to thesurer to adjusthe claim. SeeDavis 861 F.2d at
1160; Johnston at *1; Whittaker 96 F. Supp. 2d at 1201Here, in contrast, Plaintiffs
have presented evidence that Vickers and “Maikier were or held themselves out to
be employees of Progressive Corporatiore garent of Progressive Direct Holdings,
itself the parent of Progressive Advanced.

Nevertheless, both of Plaintiffs’ argunterare unavailing. Plaintiffs’ evidence
shows only that Vickers and “Mark” may be employees of Progressive Corporation, the
parent corporation, and that they actedbehalf of ProgressivAdvanced in adjusting

the coverage claim. Their status as empisyef Progressive Corporation is immaterial
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to whether Progressive Advanced has mumn contacts with New Mexico because the
two entities are legally distinctGenerally, “the mere relatnship of parentorporation
and subsidiary corporation %ot in itself a sufficient ms for subjecting both to the
jurisdiction of the forum state, where oneaisionresident and is not otherwise present or
doing business in the forum stateAlto Eldorado P’ship v. Amre@2005-NMCA-131,
132, 138 N.M. 607, 124 P.&B5. However, where the phaiffs “malk]e a prima facie
case that [the corporate parent] did nahgy own [the subsidiary, but instead]
completely controlled it to thpoint where [the subsidiary] ested as little more than an
instrument to serve [the par&ijt. . . interests,” the corpate parent’'s contacts may be
imputed to the subsidiaryld. §§ 33-34cf. Weisler v. Cmty. Health Sys., Inblo. CIV.
12-0079 MV/CG, 2012VL 4498919, at *11 (D.N.M. Sep®7, 2012) (stating that “[a]n
exception to th[e general] rukxists, however, where circumstances justify disregard of
the corporate entity, and such cases, the contacts of gubsidiary may be imputed to
the parent for purposes of establishing gehgirisdiction over the parent.”). “A court
can disregard the corporate form and impjutesdiction to a parent based upon its
subsidiary’s contacts when tlseibsidiary is simply an agt doing the business of the
parent.” Weisler 2012 WL 4498919, at *11.

This general rule applies only to impute gdbsidiary’s contacts to the parent, not
the other direction.Vacation Travel Int’l, Inc. v. $hchase Beachfront Condo. Owners
Ass'n, Inc, No. CIVA 06CV02195 LTBCB, 200WL 757580, at *5 (D. Colo. Mar. 8,
2007) (stating that “[w]hileinder some circumstances a sdiagy corporation’s contacts

may be imputed to a parent for the purposegiagdiction, the reverse is not true. The
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Tenth Circuit rejects the proposition thatcbese the court has jurisdiction over a parent
corporation or dominating individual . . it has jurisdiction over the alter ego

corporation.” quotingHome—Stake Production Co. Valon Petroleum, C.A907 F.2d
1012, 1021 (10th Cir.1990)). Thus, evenhi& Court accepts Plaintiffs’ documentation
as evidence that Vickers and “Mark” are eayges of Progressive Corporation and that
Progressive Corporation maintains offices Albuquerque, thereby maintaining
minimum contacts with New Mexico, those cacis may not be imputed to Progressive
Corporation’s subsidiaries.e., Progressive Direct Holdingsr Progressive Advanced.
Without these minimon contacts, as idohnston the fact that Progressive Advanced
adjusted the coverage claim in New Mexit® insufficient to exercise personal
jurisdiction over Progressive Advanced.

To the extent Plaintiffs argue that pamal jurisdiction over Progressive Advanced
is proper based on the New Mexico Superintehdé Insurance’s certification that he
forwarded service of process to Progressiveahded, the Court disagrees that this fact
Is sufficient. [Doc. 8, pg. 2]Plaintiffs attach a copy & certificate by the New Mexico
Superintendent of Insurance stating that

a copy of a Summons, Colapt for Personal Injues, and Court Annexed

Arbitration Certificate to DefendanProgressive Advanced Insurance

Company, was sent to Defendant PROGRESSIVE ADVANCED

INSURANCE COMPANY onNovember 14, 2016 gwovided in Section

59A-5-3| and 59A-5-32 NMSA 1978nd was received by said company
on November 16, 2016 as shownreyurn receipt by Postmaster.

[Doc. 8-1]
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Sections 59A-5-31 and -32 provid®or service of pocess through the
Superintendent for insurers authorized trarfisact insurance” in the state. 8 59A-5-
31(A). Defendants maintain that Progresshvanced is not registered to and does not
“transact insurance” in New Mexico. [Doc. 133. 3, 11] Other #@n the certificate,
Plaintiffs provide no evidence d@h Progressive Advanced is in fact registered with the
Superintendent of Insurance. In addition to 8 59A-5-319AM 978, § 38-18 provides
for service of process through tBeperintendent of Insurance anauthorizednsurers.
Even if the Court were to assume that the reference to § 59A-5-31 in the certificate
suggests that Progressive Advanced is ainbdy service of process under either § 59A-
5-31 or § 38-1-8, without morés insufficient to establish pgonal jurisdiction. This is
because “[s]ervice can be made on a partyiwithe territorial confines of a court’s
jurisdiction, yet exercise of personal gdiction based on suchrgge can contravene
due process because of ack of sufficient minimum a@ntacts with the court’s
jurisdictional territory.” Quinones v. Pennsylvania Gen. Ins. (804 F.2d 1167, 1178
n.7 (10th Cir. 1986). Thus, “[a]n Unauthat Insurer’'s Procedsaw (UIPL), [like 8
59A-5-31] under which the actd an unauthorized insurepnstitute an appointment of
the state Insurance Commissioner or other spécstate official as its agent for service
of process, does not affoed basis for in personam juristion independent of the due
process requirement of minimum contactshwvthe forum state.”16 Steven Plittet al,
Couch on Ins. 8§ 228:24. [lIn addition to satisfyingthe UIPL, a nonresident,

unauthorized insurer’s activitiés a foreign state must cdrtste sufficient contacts such
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that maintenance of the lawsuit does not radfé¢he ‘traditional notions of fair play and
substantial justice.”ld.

In sum, Plaintiffs have not met thelurden to demonstrate that Progressive
Advanced has contacts with New Mexicod@épendent of its parent corporations
sufficient to subject it to pisdiction here. Defendant$lotion will be granted. Given
the disposition of this issud¢here is no need to addreBefendants’ arguments as to
whether Arizona or New Mexico law applies; whether Arizona recognizes as third-
party claim against an insure[Doc. 13, pg. 10-11]

1. Conclusion

For the foregoing reasons, the CoDMENIES in part and GRANTS in part
Defendants’ Motion to Deny the Joinder &irisdiction Defeating Defendants and to
Strike Plaintiffs’ Improperly Hed First Amended Complaifiboc. 12]. Specifically, the
Court DENIES the Motion to Strike Plaintiffs’ lmproperly Filed First Amended
Complaint and GRANTS the Motion to Deny Joinder of Jurisdiction Defeating
Defendants

Further, the CoutGRANT S Defendants’ Motion to Disiss for Lack of Personal
Jurisdiction[Doc. 5].

SO ORDERED this 17" day of July, 2017.

Bt Ol

M. CHRISTINA ARMIJO
Chief United States District Judge
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