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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICTOF NEW MEXICO
LEON HERRERA,
Plaintiff,
VS. 1:16-cv-0136&F-JHR
FERNANDO “NANDO” GARCIA,
Individually and as Mayor dhe Village of Springer,
PAUL MARES, Individually and as Chief of Police
of the Village of Springer, and STEVEN MICHAEL
MARTINEZ, Individually and as Agent of the New
Mexico State Police,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter comes before the Court on glffiheon Herrera’s Motion for Leave to File
Amended Complaint. Doc. 64. Herrera seekan@nd his complaint tstate only state-law
claims against defendaPaul Mares.SeeDoc. 64 at 1; Doc. 64-1 (proposed amended complaint
alleging claims of malicious abuse of process;llibander, defamation of character, false light;
and prima facie tort against Mares onlyjlares opposes Herregsamotion, arguing that
permitting the amendment is futile because all claims are barred by the statute of limitations, and
also because Mares is immune from suit on timagfacie tort claim. Doc. 65. In his reply,
Herrera disputes that his claims are time-batretidoes not address the immunity issue. Doc.
66. Having considered the parties’ submissams the relevant law, | DENY Herrera’s motion
and dismiss his state-law claims against dé#mt Mares without prejudice. | DISMISS all
Herrera’'s federal claims with prejudice, and all his claims against defendant Garcia with

prejudice.
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l. Background

In November 2016, plaintiff Leon Herrera fl@ complaint in the Fourth Judicial
District Court for the State of New Mexictiegging that defendants Fernando “Nando” Garcia,
Paul Mares, and Steven Michagartinez violated rs constitutional rights under 42 U.S.C. 8
1983, and also committed various torts agaimatunder New Mexico state law. Doc. 1-1.
Defendants removed the case to this Court basddderal question jurisdiction. Doc. 1 at 2.
On September 5, 2017, the Court granted a stgaildismissal of all claims pending against
Martinez with prejudice. Doc. 54. That dismidsét only Garcia and Mares in the case as
defendants.

On January 18, 2018, the Court granted defesdaatcia and Mares’ motion to dismiss
the complaint. Doc. 63. The Court dismisseshe®f Herrera’s federal claims with prejudice
because amending those claims would be futile or because Herrera agreed to the dBegissal.
id. at 12-13, 19. The Court dismissed Herrerasaiaing federal claims without prejudice, as
amendment was not obviously futiled. The Court dismissed allerrera’s state-law claims
against Garcia with prejudice based on Herremalsnowledgment that Garcia was immune from
suit on these claimsSee idat 15. The Court dismissed Hea's state-law claims against
Mares because he failed to state plausiblendaigainst him, but it dismissed those claims
without prejudice.See idat 14-18. The Court gave Herr@hdays to move to amend his
complaint on any claims that were dismissed without prejuditeat 19.

. Herrera’s Motion to Amend

In his motion to amend, Herrera seeks to manenly his state-law claims against Mares.
Doc. 64. He does not seek to “resuscitate” anyiotlaims against Garcia, nor does he seek to

“resuscitate” any of his federal claimSee idat 1. Thus, the Court will dismiss with prejudice



all of Herrera’s claims against Garcand all of Herrera’s federal claims.

The dismissal of all the federal claims, hemgr, leaves only pendestate law claims
against Mares. Both the Supreme Court and #rgh Circuit have made clear that when all
federal claims are eliminated before triaktdct courts can—and geradly should—decline to
exercise jurisdiction over pdent state-law claimsSee Carnegie-Mellon University v. Cohill
484 U.S. 343, 350 n.7 (1988) (“in the usual casghich all federal-law claims are eliminated
before trial, the balance of factors todmsidered under the pemdgurisdiction doctrine—
judicial economy, convenience, fairness, anahitg—will point toward declining to exercise
jurisdiction over the remaining state-law claimsSS)nith v. City of Enid By and Through Enid
City Com’'n 149 F.3d 1151, 1156 (10th Cir. 1998) (“When all federal claims have been
dismissed, the court may, and usually should, det¢trexercise jurisdiction over any remaining
state claims.”).

This case was removed to this Court basefibdaral question jurisdiction over Herrera’s
§ 1983 claims. The Court has supplementadgiiction over the state law claims under 28
U.S.C. § 1367. The Court has discretion sndss or remand supplemahstate law claims
once it has dismissed all federal question claatiepugh the Tenth Circuitas said that courts
should consider retaining state claims if “the ratand extent of preai proceedings, judicial
economy, convenience, and fairness woulddreed by retaining jurisdiction.Wittner v.

Banner Health720 F.3d 770, 781 (10th Cir. 2013) (quothwgglemyer v. Hamilton County
Hosp, 58 F.3d 533, 541 (10th Cir. 1995)).

The pretrial proceedings in this case htaaised primarily on the federal constitutional

claims. The Court stayed discovertythe request of the partiesAugust last year, based on the

defendants’ motion to dismiss based on qualifemunity. Doc. 52. Although the parties



already have conducted some discovery, theyhaie to conduct additional discovery before
the case would be ready for trial whether theegaroceeds in federal or state court. The
defendants, however, have raisetedses to the state claims tha¢ based entirely on state law,
namely, that the New Mexico statute of limitaisobars Herrera’s seataw claims, and that
Mares is immune from suit on Herrera’s clainmpoina facie tort under the New Mexico Tort
Claims Act. SeeDoc. 65. Thus, judicial economy, comence, and fairness would best be
served by having a New Mexico state court deall the legal issues based on New Mexico
law, particularly since no federal claims are left.

Because this case originally was removed fetate court, under normal circumstances,
the Court would remand the case to state court.aBit stands now, Herrera’s state claims have
been dismissed without prejudicB8eeDoc. 63. Although the Court gave Herrera leave to move
to amend his complaint, the Court cannot redidne case if no claims are currently pending,
and the Court cannot “resuscitatéérrera’s claims without exesing jurisdiction over the state
law claims by granting the motion to amerigecause the Court deofis to exercise its
supplemental jurisdiction under these circumstartbesCourt instead will enter final judgment
dismissing Herrera’s state law claims without prejudice. ditmissal should not prejudice
Herrera given that “[t]he [state] period of lwations for any claim asserted under [supplemental
jurisdiction] . . . shall be tolled while the afaiis pending [in federal court] and for a period of
30 days after itis dismissed . . ..” 28 U.S.C. § 1363@h;also GathmaNlatotan Architects
and Planners, Inc. v. State, Dept.Faance and Admin., Property Control DiL990-NMSC-
013, 110, 109 N.M. 492, 494, 787 P.2d 411, 413 (“the Coltanken[v. Yates Petroleum
Corp] clearly applied the principle that . . etfiling of an action later dismissed without

prejudice for reasons such as a federal court’s discretionargfusal to entertain pendent



jurisdiction tolls the statute of limitans applicable to the claim”) (citirf§racken v. Yates
Petroleum Corp.1988-NMSC-072, 11 9-13, 107 N.M. 463, 46566, 760 P.2d 155, 157-58).
II. Conclusion

For the foregoing reasons, the Court DEN|i&ntiff Leon Herrera’s Motion for Leave
to File Amended Complaint (Doc. 64). All Herags federal claims, including Counts | and Il of
his original complaint, are dismissed with pigige. All Herrera’s claims against defendant
Garcia, both federal and stateg alismissed with prejudice. Hera’'s state-law claims against
defendant Mares are digssed without prejudice.

IT 1S SO ORDERED.

%:f%dffhﬁd

ited States Magistrate Judge




