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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

HENRY ORTIZ and SOHE ORTIZ,
Plaintiffs,
V. CIV 16-01396 JRIHR

NEW MEXICO DEPARTMENT OF
CULTURAL AFFAIRS, NEW MEXICO
MUSEUM OF NATURAL HISTORY,
NEW MEXICO GEOLOGICALSOCIETY,
ADRIAN HUNT, PHILLIP HUBER,
SPENCER LUCAS, KAYE TOOLSON,
PHIL BERCHEFF, D. BAID, K. KIETZKE,
ALLEN LERNER, and TOMAS ROMERO,

Defendants.

MAGISTRATE JUDGE'S PROPOSED FINDINGS
AND RECOMMENDED DISPOSITION

THIS MATTER is before the Court ofState Defendants™ denoted adNew Mexico
Department of Cultural Affairs, New Mexico Museum of Natural History, dm “other
individual named [including unserved] state defendaht#ption to Dismiss (Doc. 25),
Plaintiffs’ “Submission and Applicationfahe Delayed Discovery Rule” (Doc. 31‘Motion to
Strike ‘Notice and Application of the Delayed Discovery Rule’ (Document 30Rlaintiff’
(Doc. 33), and Plaintiffs’ “Request for Admissions” (Doc. 39). The undersigned hasidjindy
reviewed the partiésubmissions and attachments in the pendiimgs referenced above as

well as the otherfilings in this caseand thecorrespondingoreviously removecdcase The

11t is unclear from the Motion toiBmiss which “individual namet$tate’ defendants” have brought this Motion
before the CouriCounsekigningthe Motion is listedas representing New Mieo Department of Cultural Adiirs,
New Mexico Museum of Natural History, Adrian P. Hunt, Spencer G. L iRlgiEp Huber, Phil Berchg Kaye
Toolson, D. Baird, K. Kietzke, and Allan Lerner, but not Tomas Romib summons has been returrfedany
individual defendantincluding Defendant Tomas Romeweho appears to beepresentegro se Therefore, the
Court views the Motion as being brought by all individual defendants witexteption of Tomas Romero.
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undersigned herelfinds thatDefendants’ Motion to Strike lacks merit and should be DENIED,
Plaintiffs’ Request for Admission fails to comply with the Federal Rules of Cioitdtiure and
should also be DENIEDQut theMotion to Dismiss (Doc. 25hasmerit, therefore, the Court
recomnends that the Motion BRANTED and the case be dismissed wittejudice.
BACKGROUND AND PROCEDURAL HISTORY

Plaintiffs Complaint alleges that in 1984, Plaintiff Henry Ortiz digeeed trace fossils om
parcel ofpropertyreferenced as “NMMNH SaMiguel Locality 1339; which Plaintiffs allege
bdongs to Sofie Ortiz and himseliDoc. 12 at § 4)Plaintiffs allege thasoméime in 1990 and
on several other unspecified occasiomadl, named defendantsparticipated “directly or
indirectly’ in removing fosils from their property without their permissionid.at 1 2 5.
Plaintiffs further allege thatDefendants polished paleontological reports, guidebooks, and
other literature referencing the paleontological site adieced by Plaintiff Henry Ortizand
exhibited the fossils exhumed from Plaintiffs’ propewtithout their permissiorand without
ascribing the property and the discovery of the fossiaintiffs. Id.at 1 7, 8, 9, 11.

This case was originally filed in the Fourth Judicial Districu@®@f New Mexico on May
5, 2016.See HennOrtiz and Sofie Ortizz. NM Dept. of Cultural Affairs, et alCaseNo. D-
412-CV-2016-00227 Defendants New Mexico Department of Cultural AffajfsSiIMDCA”) ,
New Mexico Museum of Natural HistofyNMMNH”") , Adrian P. Hunt, Spencer G. Lucas,
Philip Huber, Phil Bircheff, Kaye Toolson, D. Baird, K. Kietzke, and Allan Lereenovel the
case to federal court on July 5, 208&e Ortiz et al. v. NM Dept. of Cultural Affairs, et al.
1:16cv-00773 KG/LF,ECF No. 1. The Court later foundua spontgethat the Notice of
Removal failed to comply with the procedural requirement for a defendant to fietite of

removal within30 days after receipt by or service on that defendatheofnitial pleading or



summons,’and remanded the case back to state ctiirat ECF No. 39 (citing8 U.S.C. §
1446(b)(2)(B). On December 23, 201@®efendantsKaye Toolson BridgeSpencer Lucas
NMDCA, and NMMNH filed another Notice of Removal, initiating the instant c&sse(Doc.
1). Plaintiffs made severalemands tahis court toremandagain backo state courtSee(Doc.
10, Doc. 11, Doc. 17, Doc. 26, Doc.)2®n March 29, 2017, Magistrate Judge William P.
Lynch issued an Order to Show Cause why the case should not be remaméshire to
comply with theprocedural requirement for removal state m the Notice of Removal when
each individual defendant waserved under 28 U.S.C. § 1446(Doc. 20. The Court
subsequently entered its Proposed Findings and Recommended Disposition on Plaintiffs
Motion to Remand, ultimately determining that Defendants’ procedural defests mot
jurisdictional and couldhereforebe waived, andhat the Court hariginal jurisdiction over
Plaintiffs’ federal claim for a violation of the Fifth Aendment Takings Claugmirsuant to 28
U.S.C. § 1331. (Doc. 23).

Several filings remain pendirfgwhich the undersigned has been directed to address,
namely: (1) State Defendants’ Motion to Dismiss (Doc. €B)otion to Dismiss”), filed on

June 30, 2017 (2) New Mexico Geological Society’s Notice of Completion of Briefing for Its

*The Court previously disposed of the following filings: (1) Plaintiff'sthdn to Remand Case to Fourth Judicial
District Court in Las Vegas, New Mexico (Doc. 10); (2) PlafatiRrgument Against Second Removal to United
States District Court, Invalidation of Attorney Daniel R. Dolan’s Dededgpeal/Petition for Mediation (Doc. 11);
(3) Plaintiffs’ Appeal for Review of Attorney Dolan’s Failed AttemptsRemoval to Federal @a (Doc. 17); (4)
Plaintiffs’ Response to Proposed Findings and Recommended Dispositidbearand for Injunctive Relief of
New Publications of Newvexico Museurrof-NaturatHistory-Locality 1339 (Plaintiffs’ Property) (Doc. 24); (5)
Plaintiffs’ Motion toRemand to Fourth Judicial District Court in Las Vegas New Mexico, Deffeariziscovery,
Response to Defendants’ (State’s) Motion to Dismiss (Doc.a2@l)(6)Plaintiffs’ Motion for Judgment as a
Matter of Law (Doc. 32).

? Plaintiffs submitted a respona filing to the Motion to Dismiss on July 7, 2017 (Doc. 26) and subsequestly al
filed “Plaintiffs’ Submission and Application of the Delayed Discovienye” on July 25, 2017 (Doc. 31on the

day after State Defendants filadReply brief(Doc. 30) in which Plaintiffsresponded to Defendane'gument
thatthe statute of limitations had expired on Plaintiffs’ claims. While the fitings not technically meet the
requirements ob.N.M. LR-CIV 7, the undersigned notes that the Motion to Dismiss likefaifeto comply with
D.N.M. LR-CIV 7.1(a), requiring the moving party to determivhether the motion is opposexrisk that itbe
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Motion to Dismiss (Doc. 27)iled onJuly 12, 2017 (3) “State Defendants™ “Motion to Strike
‘Notice and Application of the Delayed Discovery Rule’ (Document 30) by Plairiiiéd on
August 9, 2017 (Doc. 33)Motion to Strike”),®> and (4) Plaintiffs’ “Request for Admissions,”
filed on September 8, 2017 (Doc. 39).

Prior to discussing the merits of the Motion to Strike and Motion to Disntiss
undersignedirst recommendshat Plaintiffs’ “Request for AdmissiongDoc. 39)be denied to
the extent that itan be construed asdiscoveryrequestpursuant to Rule 36 of thee#eral
Rules of Civil ProcedureSuch requestmustbe served on the other partyt filed with the
cout. Fed. R. Civ. P. 36(a)(1). To the extent that the Request for Admissions requesiarthe C
to compel information from Defendants pursuant to Fed. R. Civ. P. 3unthersignedalso
recommends that the motion be denied for failingcomply with Rule 3(a)(1) requiring
certification “that the movant has in good faith conferred or attempted to auitiiethe person
or party failing to make disclosure or discovery in an effort to obtain it without ectoh.”
Fed. R. Civ. P. 37(a)().

L EGAL STANDARD FOR M OTION TO STRIKE

The “courtmay strike from a pleading an insufficient defense or any redundant, imahater
impertinent, or scandalous mattemder Fed. R. Civ. P. 12(f). “‘Immaterial’ matter is that
which has no essential or important relationslighte claim for relief or the defenses being

pleaded, or a statement of unnecessary particulars in connection with anptidesofithat

summarily denied. Nonetheless, in the spirit of judicial efficiency,iaednstruingpro sepleadingdiberally, the
undesigned will review all the parties’ submissions despite their apppreoédural defects

* New Mexico Geological Society’s Motion to Dismiss will be addressethe undersigneith a separate Proposed
Findings and Recommended Disposition.

® Plaintiffs filed their “Opposition to Defendants’ Motion to Strike ‘Submission andligapon of the Delayed
Discovery Rule’ Document 30” on August 15, 2017 (Doc. 34). Because no refdlybhsdiled and the time for
filing one has since expired, the motion iseripr the court’s rulingSeeD.N.M. LR-Civ. 7.1(b).
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which is material."Daye v. Cmty. Fin. Serv. Centers, LLZ33 F. Supp. 3d 946, 988 (D.N.M.
2017)(Browning, J.)citing 5C Wright & Miller, Federal Practice & Procedy&1382, at 458

60 (3d ed. 2004)). While the district court has considerable discretion in striking redundant,
immaterial, impertinent, or scandalous matters, Rule 12(f) motions to striketdagored and

may beseen aithera dilatory tacticor “purely cosmetic or ‘time wasters,dndsuch motions
“should be denied unless the challenged allegations have no possible relation or logical
connection to the subject matter of the controversly.&t 987, 988 (quoting 5C C. Wright & A.

Miller, Federal Practice & Procedure § 1382, at 433-36).

I.  The Motion to Strike Fails to Provide a Proper Basis for the Court to Strike
Plaintiff's ‘Submission and Application of the Delayed Discovery Rule’ (Doc. 30)

In the Submission and Application of the Delayed Discovery Rt#eibmission”),which is
the filing that the State Defendants request the Court to sRii&imtiffs argue thathe statute of
limitations has not expired on their claims based on theirngaafiwhat they have termed the
“delayed discovery rule.” Th&ubmission s filed twentyfive days afterState Defendants
filed their Motion to Dismissin which they argue thathe statute of limitations has expired
Plaintiffs’ claims (Doc. 25at 35). While the Submissiormay betechnically procedurally
improper, it s nonetheless responsive to Defendants’ Motion to Disamidsherefore relevant

Moreover, a party may only seek to strike material frofpl@ading,” and other filings such
as “motiors, briefs, memoranda, objections, or affidavits mai/be attacked by thmotion to
strike.” Daye 233 F. Supp. 3dt 988(citing Dubrovin v. Ball Corp. Consol. Welfare Ben. Plan
for Emps, 2009 WL 5210498, at *1 (D. Colo. Dec. 23, 20@8)d Ysaisv. N.M. Judicial
Standard Comm;n616 F.Supp.2d 1176, 1184 (D.N.M. 2009nternal markings omitted).
Plaintiffs’ Submission is not a pleadirg.e., it is not “a complaint or thirgharty complaint; an

answer to a complaint, a thighrty complaint, aaunterclaim, [ ]a crossclaim; [or] ..a reply



to an answet and is therefore not subject to being stricken by the Court pursuant to Rule 12(f).
Id.

The only exception to the rule thably pleadingsmay be strickenis “that a Court may
choose to strike a filing that is not allowed by local rule, such as a sufitedl without leave
of court.” Id. (citing several casethereafter however,in which the court denied a motion to
strike filings that were not technically allowed by local rule@ihternal markigs omitted)
NeverthelessPlaintiffs are pro se litigantshose pleadings are construed liberally and held to a
less stringent standard than lawyétall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 19945
such, even thougthe Submissiordoes not fully comply with thd-ederal Rules of Civil
Procedureor the local rulesbecauset directly respond to Defendants’ argument in their
Motion to Dismiss, and isnot redundant, immaterial, ipertinent, or scandaloughe
undersigned recommends that the Motion to Strike be denied.

L EGAL STANDARD FOR MOTION TO DISMISS

A motion to dismiss under Rule 12(b)(6) allows parties to seek dismissal of @m lzesied
on the “failure to state a claim upon which relief can be granted.” Fed. R. Civ. P6)2(b)(
(2017). “The nature of a Rule 12(b)(6) motion tests the sufficiency of the atlegatithin the
four corners of the complaint after taking those allegations as Madley v. McCormick40
F.3d 337, 340 (10th Cir. 1994nternal citation omitted)n reviewing a motion to dismiss
under Rule 12(b)(6), the undersigned is directed to review the complaint for plausibili
Alvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007). In particular, the Court
“look[s] to the specific allegations in the complaint to determine whether they plaugiplgrs
a legal claim for relief.’Id. at 1215, n. 2. The question is not whethercthen is “improbable,”

but whether thedctual allegationaresufficient to“raise a mht to relef above the speculative



level.” Kay v. Bemis500 F.3d 1214, 1218 (10th Cir. 2007) (quotdedl Atl. Corp.,550 U.S.
544 (2007))A courtmust accept all welbleaded allegations withithe complaint as true and
construe them in the light most favorable to the plairiifiie Streets All. v. Hickenloop&59
F.3d 865, 878 (10th Cir. 203 David v. City & County of Denvell01 F.3d 1344, 1352 (10th
Cir.1996).

. Plaintiffs Fail to State a Plausible Claim for a Taking Within the Statute of
Limitat ions.

Defendants contend that the statute of limitations on Plaintiffs’ claims has ezpided
that the case should be dismissed for failure to state a claim within the appétzbte of
limitations. (Doc. 25 at 2)Defendants argue that the statute of limitations passed “more than 14
years” agounder the New Mexico Tort Claims Act (“NMTCA® (Id. at 3. Defendants gue
that Plaintiffs’ claims arse in 1990, when “Defendants participated directly or indirectlizen t
removal of fossils from...a paleontological site...belonging to Plaintiffsd: at 4;Doc. 12 at
1 2).Under the NMTCA, “[a]ctions against a governmental entity or a public ereelfor torts
shall be forever barred, unless such action is commencedh witb years after the date of
occurrence resulting in loss, injury, or death NMSA 1978, § 414-15(A). Therefore,
Defendants contend, the statute of limitations expired for all of Plaintiffs’ clamm$ater than
1992.” (Doc. 25 at 4).

a. Plaintiffs’ Trespass and ConversionClaims Against Defendants NMDCA
and NMMNH

Before reaching thessue of whether thetatute of limitationshas expired Plaintiffs’

causes of action must be clarified to determine which statutes of limitations &pplyburt

® Defendants argue that the statute of limitations began to accrue inPI8Bfiffs first filed their Complaint in the
Fourth Judicial District Court of New Mexico on May 5, 2016. Hfiere, if Defendants are correct that the statute
of limitations keganto accrue in 1990 and are correct alibetproper statute of limitations that applies, the
limitations period would have passed twefayr years prior tahe filing of Plaintiffs’ Complaint.
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has classified Plaintiffs’ claimsgenerally as including “criminal trespass, criminal theft,
criminal possession and use of stolen property, conversion, nuisance, and violation ohthe Fift
Amendment takings clause.” (Doc. 23 at Ajthough Defendants have mimized Plaintiffs’
Fifth Amendment Takings clainthe Complaintlearly invokeghe Takings ClauseSgeDoc.
1-2 at § 8)(“Although this Petition is presented under common US constitutional right of
private ownership it is also presented under the Fifth Amendment’s Takings .Clause

The Takings Clause, as incorporatedtihy Fourteenth Amendmeand appliedo the
states, requiethestate to make a “reasonable, certain, and adequate provision for obtaining
[Just] compensation” at the time of a statéaking of private property for public ugdanning
v. Energy Minerals2006NMSC-027, 1 46, 140 N.M. 528, 144 P.3d 87. The Takings Clause is
selfexecuting, and just compensation is required when a taking opcegasdless of state
statute such thathe state may not claim immunityder the New Mexico Tort Claims Addl.
121 1 37, 1 47 In New Mexico, a state’s takingthrough its eminent domain poweis
governed by both state constitution and stattéeN.M. Const. Art. 2, § 20; NMSA 1978, 88§
42A-1-1 to 42A-1-34. The remedy for a taking that occurs without just compensétyoan
entity with eminent domain authorjtis inverse condemnatiamder NMSA 1978, 8§ 42A-29.
Thus, if a state entity hamminent domain authority, Section 42A29 apples,while a taking
by astate entitywithout eminent domain authority is subject doFifth Amendment Takings
Claim.

NMMNH is a subdivision of NMDCAa state entity with eminent domain authofity.

SeeNMSA 1978, § 1&6-6(D) (2004). Therefore, theappropriate and exclusive remedy for

"To the extent that Plaintiffs have attempted to make a @gamst the individual defendants for inverse
condemnation, such claims shoaldobe dismissed for failure to state a claim, because a claim for inverse
condemnation is based on tpevernment'power of eminent domain, a power which private individdalsot
have.United Water New Mexico, Inc. v. New Mexico Pub. Util. Combh986NMSC-007, 1 15, 121 N.M. 272,
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Plaintiffs’ trespass and conversion claims againssehgefendantss inverse condemnation
under Section 42A4-29 See Townsend v. State ex rel. State Highway ,D&9#NMSC-014,

1 6,117 N.M. 302, 3034, 871 P.2d 98 (stating that inverse condemnation is the appropriate
and exclusive remedy for a trespass action against a state entity auttmeaxectise the power

of eminent domain).

I.  Applicable Limitations Period for Plaintiffs’ Claims against
NMDAC and NMMNH

The statute of limitations for Plaintifflaims against NMDAC and NMMNH is the
statute of limitations for inverse condemnation under NMSA 1978, §1428. For inverse
condemnation claims,nb other statute of limitation shall be applicale pleaded asa
defense. except as provided in Section 42A31 NMSA 1978.” NMSA 1978, § 42A-30.
Under Section 42A-31(B), an inverse condemnation proceeding under Sectior142A
against any state agency or political subdivision must be brought within thneefrgea the
date of the agency or subdivision’s taking or damaghigISA 1978, 8§ 42A1-31(B); see
Townsend1994NMSC-014, 1 8. Thus, Plaintiffs’ claims must be brought within three years
from the date that NMDAC and NMMNH took or damaged Plaintiff's property. Themamm
law rule is that “a new and separate cause of action arises in inverse conalemwwitatieach
new injurious occurrence.ld. 13 (citingValdez v. Mountain Bell Telephone C&988-
NMCA-039, T 21, 107 N.M. 236, 755 P.2d 88%. such, a new causé action arosevery time
NMDAC or NMMNH trespassed or removed physical property from Plaintiffaerty, and
the statute of limitations begao run on each occurrence asthat causeof action alone

Townsend1994NMSC-014, 1 13.

276, 910 P.2d 906, 910 (“Condemnation, or eminent domain, is the process bywbidgreign exercises the
power to ‘take’ private property f@ublic purposes subject to the constitutional requirement that just coatipens
be paid to the owner....") (quotirkprest Preserve Dist. of DuPage County v. Brookwood Land Veraee
IIl.LApp.3d 978, 172 Ill.Dec. 73, A78, 595 N.E.2d 136, 14@1 (1992).
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b. Plaintiffs’ Trespass and ConversionClaims Against Individual Defendants

As stated abovehe Fifth Amendment, as incorporated by the Fourteenth Amendment,
provides that statgovernmental entities shall not take private property for public use without
just compensation. U.S. Const. Am. W i§ beyond cavil that governmental action is required
to trigger the application of this clause; it does not apply to private partiesre/imat state or
governmental actors.Flagg v. Yonkers Sav. & Loan Ass'n,,F307 F. Supp. 2d 565, 585
(S.D.N.Y. 2004)aff'd, 396 F.3d 178 (2d Cir. 2005)Vhile Plaintiffs allege that the individual
defendants are “workers and volunteers of” NMMNH, they are not, in their individual
capacities, “state or governmental actors,” #ngs noTakings claimproperly lies against the
individual defendants.

Other claims may still lie against the individual defendants other tharettiagsclaim.

As identified by Magistrate Judge William P. Lynch, the remaining claims aimifed
trespas, criminal theft, criminal possession and use of stolen property, conversion, and
nuisance.'(Doc. 23 at 1)Plaintiffs’ criminal claims are converted into civil claims to the extent
that such civil claims exist. Therefore, Plaintiffs’ claimgainst the individual defendarnits

their individual capacity for the allegations regarding entering Plahgfbperty and removing
fossils lie intrespass, conversion, and nuisance.

Plaintiffs brought their claims againshe individual defendants a%vorkers and
volunteers” of NMMNH or “under the auspices of the New Mexico Department ati@ul
Affairs.” (Doc. 22 at 1,1 5). Thus, Plaintiffs appear to allege that the individual defendants are
public employees acting within the scope of theitietuUnder the New Mexico Tor€Claims
Act (NMTCA), governmental entities and public employees acting within the scope of their

duties are immune from liability for any tort, exceptveaved bythe New Mexico Religious
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Freedom Restoration Act and NMSA 1978 £845 through 434-12 NMSA 1978, § 44-
4(A) (2001).However,Defendants have not argued that they are immune from liability under
the NMTCA, or that the individual Defendants are not public employees under the NMTCA
Therefore, for the purposes of deteming the merits of the Motion to Dismiss, the undersigned
will assume that the individual defendants are not immune und&MA&A, and that the Act
applies toPlaintiffs’ trespass, conversion, and nuisance claims, brought against the individual
defendats as public employees acting within the scope of their dusiesMcNeill v. Rice
Eng'g & Operating, InG.201GNMSC-015, § 1, 148 N.M. 16, 229 P.3d 488n “action for
trespass to real property is in tort for the alleged injury to the rightsgessiof); Townsend
v. State ex rel. State Highway Ded'994NMSC-014, 1 4, 117 N.M. 302, 871 P.2d 988 ]he
wrongful taking of [a]substance constitutes conversion, which is an action that sounds in
tort.”); 58 Am. Jur. 2d Nuisances 8 B2.iability for nuisance is a species of tort lidgh.”) .
Therefore, the potential claims brought against the individual defendants iin the
individual capacity are trespass, conversion, and nuisance, and the statotéatibtis for
those claims applies. Be®iPlaintiffs brought claims against ihdividual defendantsgcting
as public employees within the scope of their duties, they also have a potentialttar the
NMTCA, and the statute of limitations under tiBITCA also applies.

I.  Applicable Limitatio ns Period for Plaintiffs’ Claims against the
Individual Defendants

New Mexico statute of limitation for claims involving the injury or conversion of
personal property is within four years of the date of the occurrence. NMSA 1978, 4.37-1-
Plaintiffs’ conmon law trespass, conversion, and nuisance claims are claims involving the
injury or conversion of personal properSzeMcNeill v. Rice Eng'g & Operating, Inc2006-

NMCA-015, 1 6, 139 N.M. 48, 128 P.3d 476 (notihg statute of limitations for trespass
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claims to bdour years)Wilde v. Westland Dev. C&010NMCA-085, § 18, 148 N.M. 627,
241 P.3d 628 (“The statute of limitations for causes of action sounding in fraud or conversion is
four years from the date that the cause of action accru¥srgicv. City of Gallup 2013-
NMCA-039, 1 7, 298 P.3d 500 (finding that the fgear statute of limitations under Section
37-1-4 applies to nuisance claims against private individuals).

For any plausible tort claims under the NMTCA that might have been brought against
the individual defendants as public employees acting within the scope of their thetstsitute
of limitations expired'two years after the date of occurrence resulting in loss, injury, or death,”
SeeNMSA 1978, § 41-4-15.

c. The Applicable Statutes of Limitations Have Expired on All of Plaintiffs’
Potential Claims

Accordingto Plaintiffs’ Complaint, Plaintiff Henry Ortiz discovered the paleontological
site in 1984 andDefendants rewved fossils from theipaleontological sitén 1990. (d.at 1 2
4). Plaintiffs further allege that there is “ongoing illegal seizure of paleontalogroperty.”
(Id. atf 13). It is unclear from the Complaint whBefendants trespasgon their propertyand
took fossils after 1990 as Plaintiffs fail to allege any dates beyond 199hat the State
Defendantscommitted the “ongoing illegal seizure of paleontological properthérefore,
even given the liberal construction the Court affords pro se litighiatsy. Bellmon 935 F.2d
1106, 1110 (10th Cir. 1991), Plaintiffs have failed to state a claim for inverse condemnation
occurring within the statute of limitation¥asquez Arroyo v. Stark§89 F.3d 1091, 10967
(10th Cir. 2009)(“If the allegationsshow that reliefis barred by the applicable statutes of
limitations, the complaint is subject to dismissal for failure to state a c)ajqudtingJones v.

Bock 549 U.S. 199, 212—13 (2007)).
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The statute of limitations has also expired for all other claims Plaintdisght or could
have broughtgainst the individual defendarnts either their individual or official capacities,
for allegations stemming from thieespas®n and conversion of fossils froftaintiffs’ property
that occurred in 1990The statute of limitabns for trespss, conversion, and nuisance being
four yearsfrom the date of the occurrendbe statute of limitations expired on these claims in
1994.NMSA 1978, § 371-4. The statute of limitationsinder the NMTCA beingtwo years
after the date of occurrence réswg in loss, injury, or death,Plaintif's NMTCA claims
expired in 1992.

d. Equitable Tolling Does Not Apply to Plaintiffs’ Claims

Plaintiffs finally arguethat the statute of limitatiorshould be equitably tolled because
Defendants fraudulently concealed the discovethei claims (Doc. 31).

Equitable tolling for faudulent concealment requires

(1) the use of fraudulent means by the party who raises the ban of the statute; (2)

successful concealment from the injupedty; and (3) that the party claiming

fraudulent concealment did not know or by the exercise of due diligence could not

have known that he might have a cause of action.
Robert L. Kroenlein Tr. ex rel. Alden v. Kirchheféé4 F.3d 1268, 1281-82 (10th Cir. 2014).
In support of this argument, Plaintisatethat theyrecently discovered published document,
which includes aeference to the paleontological site attached to their ggogPoc. 31 at 1).
However the fact that thalocumentvaspublished provethat Defendantdid not conceal
these facts at all, buather,openly disclosed them such that Plaintiffs could have easily
discovered the informatiaimereinat the timet was published.

It is unclear what Plaintiffs allege to have been fraewtly concealedvithin the

recentlydiscovered document to which they now poMareover, Plaintiffs themselves allege

that they were aware of Defendants’ removal of the fossils in 1990, whicHyduredércuts
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their argument that thisause of action as fraudulently conceale(Doc. 1-2 at | 2)Therefore,
the statute of limitations wilhot be equitably tolled on the basis of fraudulent concealment.

e. Plaintiffs’ Remaining Publication Claims against Adrian Hunt, Spencer
Lucas, and Philip Huber

Defendants claim that “Plaintiff has [sic] clearly demanded copyright protetttrough
[sic] misguided and without legal basis in his Complaint.” (Doc. 25 at 4). However, the
Plaintiffs themselves and the Court have both expressly stated that themops/nght claim in
Plaintiffs’ Complaint. See (Doc. 23 at 3) (Proposed Findings and Recommended Risposit
(“It does not appear from the face of the Complaint that the Ortizes in fagtdbmims for
copyright violations.”) (adopted by Honorable District Judge James O. Bigwni September
20, 2017, (Doc. 40)); (Doc. 26 at 1) (in which Plaintiffs argue that neither Defendants nor
Plaintiff own a copyright to the items at issue, and therefore contend that they dosesispes
copyright claim). Becaugbe Court has already determined that Plaintiffs do not have a
copyright claim and Plaintiffs do not argue otherwise, Defendants’ Motion toi§xs
Plaintiffs’ copyright claim is moot, and should be denied.

However, while Plaintiffs have not asserted aycmht claim, they do assert allegations
regarding Defendants’ publication of the articles referenced in the MabioDidmiss as
forming the copyright claimPlaintiffs allege that the workers from NMMNH erroneously
received permission from individual defendant Tomas Romero to remove the fossils fr
Plaintiffs’ property, and then published false information regarding the ownersRiaiofiffs’
property and the person attributed to discovering the fossils located onfRBlaproperty.
(Doc. X2 at 191 11, 1 13, 114, 1 15). Plaintiffs essentially seek an injunction from the court to
prevent “responsible authors/Defendants” from publishing articles descrilbiagy

“paleontological site as belonging to Tomas Romero,” or implying that “the slibeding to
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Plaintiffs was discovered by workers or volunteers from the New Mexico Wiusé Natural
History (NMMNH), and/or note otherwise in explanatory addendum in the NewicMe
Geological Guidebook.”ld. at § 3).

Plaintiffs have not identified a cause of action corresponding to these allegaimrs
corresponding cause of action is not apparent other than a request for injunctive prkeent
Defendants from publishing certain allegedly erroneous information. A pnaligninjunction
is an ‘extraordnary remedy, the right to reliehust be clear and unequivocakthrier v. Univ.

Of Co, 427 F.3d 1253, 1258 (10th Cir. 20qguotingSCFC ILC, Inc. v. Visa USA, InQ36
F.2d 1096, 1098 (10th Cir.1991)). In order to be entitled to entry of a preliminary injunction
pursuant to Fed.R.Civ.P. 65, the moving party must establish that:

(1) he or shewill suffer irreparable injury unless the injunction issugy the

threatened injury outweighs whatever damage the proposed injunction may cause

the opposing party; (3) the injunction, if issued, would not be adverse to the

public interest; and (4) there is a substantial likelihood of success on the merits.

Id. (quotingHeideman v. S. Salt Lake Git$48 F.3d 1182, 1188 (10th Cir. 200@)ternal
markings omitted)Plaintiffs have made no allegations that they would suffer irreparable injury
that would outweigh any damage to the opposing parties, that the injunction would not be
adverse to public interest, or that there is a substantial likelihood of success omitheamz

the undersigned cannot glean any such allegations from Plaintiffs’ Complainefdrker
Plaintiffs’ request for injunctive relief related tiweir publication allegations should be denied.

Likewise, the undersigned canmaimprehendny plausible cause of action arising from
the publication allegations. Plaintiffs’ bare publication allegations are insumifito reasonably

read a valid claim on which plaintiff can prevail, and it is improper for the ¢towssura the

role of advocate for the pro se Plaintiffs to develop a legal theory on whichiffdanay rely.
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Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). Therefore, the undersigned recommends
that Plaintiffs’ publication allegations be dismissed for failure to state a claimwipich relief
may be granted.
CONCLUSION

For the foregoing reasons, the undersigned finds that the MatiStrike(Doc. 33) and
Plaintiffs’ “Request for Admissions” (Doc. 39) are without merit and should belBENn
addition, the undersigned proposes to find that the Motion to Dismiss and record conclusively
establish thathe statuteof limitationshave expired oall of Plaintiffs’ claims and that the
Motion to Dismiss should be GRANTE#&Nd that Plaintiffs claims be DISMISSED WITH

PREJUDICE

JERRY H. RITTER
UNITED STATES MAGISTRATE JUDGE

THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAYS OF
SERVICE of a copy of these Proposed Findings and Recommended Disposition they njay file
written objections with the Clersf the District Court pursuant to 28 U.S.C. 8§ 636(b}{1).
party must file any objections with the Clerk of the District Court within the fourteen-
day period if that party wants to have appellate review of the proposed findingsnd
recommended dispositionlf no objections are filed, no appellate review will be allowed.
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