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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JOHN LUIS GARCIA,
Plaintiff,
VS. Civ.No. 16-1398 KK

NANCY A. BERRYHILL, *
Acting Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER ?

THIS MATTER is before the Court on the Social Security Administrative Record
(Doc. 12) filed May 5, 2017, in support of Plafhtiohn Luis Garcia’s (“Plaintiff”) Complaint
(Doc. 1) seeking review of the decision@éfendant Nancy A. Beyhill, Acting Commissioner
of the Social Security Admistration, (“Defendant” or “Comissioner”) denying Plaintiff's
claim for Title Il disability insurance benefitsOn July 26, 2017, Plaintiff filed his Motion to
Reverse and Remand for Rehearing With SupmpMemorandum (“Motion”). (Doc. 20.) The
Commissioner filed a Response in oppositionSaptember 20, 2017 (Doc. 22), and Plaintiff
filed a Reply on October 9, 2017. (Doc. 23Jhe Court has jurisdion to review the
Commissioner’s final decisionnder 42 U.S.C. 88 405(g) ard83(c). Having meticulously
reviewed the entire record and the applicable dad being fully advised in the premises, the

Court finds the Motion is well taken andGRANTED.

! Pursuant to Fed. R. Civ. P. 25(d), Nancy A. Berryhill is substituted for Carolyn Colvin as the Acting
Commissioner of the Social Security Administration. Fed. R. Civ. P. 25(d).

2 Pursuant to 28 U.S.C. § 636(c)etharties consented to the undersigned to conduct any or all proceedings, and to
enter an order of judgment, in this case. (Docs. 5, 7, 8.)
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|. Background and Procedural Record

Claimant John Luis Garcia (“Mr. Garciadlleges that he became disabled on July 7,
2012, at the age of thirty-seven because of iagrd discs, bulging discs, degenerative disc
disease, chronic pain in both knees, chronic paiboth elbows, and cbnic migraines. (Tr.
163, 174) Mr. Garcia completed one year of college, and owned a commercial signs and
vehicle decal business. (Tr. 166-67, 175, 23Wr) Garcia reported he stopped working due to
his medical conditions. (Tr. 174.)

On July 25, 2012, Mr. Garcia protectivelijefl an application for Social Security
Disability Insurance Benefits (“DIB”) under Title of the Social Secutly Act (the “Act”), 42
U.S.C. 840let seq (Tr. 135-38, 163.) Mr. Garcia’application was initially denied on
October 9, 2012. (Tr. 64, 65-72, 85-88l) was denied again aeconsideration on June 25,
2013. (Tr.73-83, 84, 90-94.) On August 28, 2013, GHarcia requested lzearing before an
Administrative Law Judge (“ALJ"”). (Tr. 95.) ALJ Michelle K. Lindsay conducted a hearing on
February 13, 2015. (Tr. 31-63.) Mr. Garagpeared in person at the hearing without
representatioft. (Id.) The ALJ took testimony from M@arcia (Tr. 36-52, 58-62), and an
impartial vocational expert (“VE”), Thomas @&ner (Tr. 53-58). On June 23, 2015, the ALJ
issued an unfavorable decision. (Tr. 12-2&ih October 21, 2016, theppeals Council issued
its decision denying Mr. Garciarequest for review and upholding the ALJ’s final decision. (Tr.
1-5.) On December 23, 2016, Mr. Garcia timely file@omplaint seeking judicial review of the

Commissioner’s final dgsion. (Doc. 1.)

3 Citations to “Tr.” are to the Transcript of the Admindgive Record (Doc. 12) that was lodged with the Court on
May 5, 2017.

* Mr. Garcia is represented in these proceesiimgAttorney Michael Anstrong. (Tr. 32.)



[I. Applicable Law

A. Disability Determination Process

An individual is considered slabled if he is unable “tangage in any substantial gainful
activity by reason of any medicallyeterminable physical or mental impairment which can be
expected to result in death or i has lasted or can be expectedast for a continuous period
of not less than 12 months.” 42 U.S.C. 8§ 4BQB()(A) (pertaining to disability insurance
benefits); see also42 U.S.C. § 1382(a)(3)(A) (pertamy to supplemental security income
disability benefits for adult individuals). €hSocial Security Comissioner has adopted the
familiar five-step sequential analysis to determine whether a person satisfies the statutory criteria
as follows:

(2) At step one, the ALJ must determiwhether the claimant is engaged in
“substantial gainful activity> If the claimant isengaged in substantial
gainful activity, he is not disabledgardless of his medical condition.

(2) At step two, the ALJ must determithe severity of the claimed physical
or mental impairment(s). If theaimant does not have an impairment(s)
or combination of impairments that is severe and meets the duration
requirement, he is not disabled.

3) At step three, the ALJ must determine whether a claimant’s impairment(s)
meets or equals in severity onetloé listings described in Appendix 1 of
the regulations and meets the duratioqureement. If so, a claimant is
presumed disabled.

4) If, however, the claimant’s impairmis do not meet or equal in severity
one of the listing described in Appexd. of the regulations, the ALJ must
determine at step four whether thaigiant can perform his “past relevant
work.” Answering this question involves three pha¥eémfrey v. Chater
92 F.3d 1017, 1023 (10th Cir. 1996). Fiste ALJ considrs all of the
relevant medical and other evidence and determines what is “the most
[claimant] can still do despite [his physical and mental] limitations.” 20
C.F.R. 88 404.1545(a)(1), 416.945(a)(1).isTis called the claimant’s

® Substantial work activity is work activity that involvesimy significant physical or mental activities. 20 C.F.R.

88 404.1572(a), 416.972(a). Work may be substantial even if it is done on a part-time basis or if you do less, ge
paid less, or have less respoiigipthan when you worked befordd. Gainful work activity is work activity that

you do for pay or profit. 20 C.R. 88 404.1572(b), 416.972(b).
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residual functional capacity (“RFC”).Id. 88 404.1545(a)(3),
416.945(a)(3). Second, the ALJ determines the physical and mental
demands of claimant’s past workThird, the ALJ determines whether,
given claimant’s RFC, the claimantéapable of meeting those demands.

A claimant who is capable of retung to past relevant work is not
disabled.

(5) If the claimant does not have the@®Eo perform his past relevant work,

the Commissioner, at step five, musiow that the claimant is able to

perform other work in the national economy, considering the claimant’s

RFC, age, education, and work expace. If the Commissioner is unable

to make that showing, the claimant is deemed disabled. If, however, the

Commissioner is able to make the required showing, the claimant is

deemed not disabled.
See20 C.F.R. 8§ 404.1520(a)(4) (disability imance benefits); 20 C.F.R. § 416.920(a)(4)
(supplemental security inconuisability benefits)fFischer-Ross v. Barnharé31 F.3d 729, 731
(10th Cir. 2005)Grogan v. Barnhart399 F.3d 1257, 1261 ({@ir. 2005). The claimant has
the initial burden of establishing a disability the first four steps of this analysi8owen v.
Yuckerf 482 U.S. 137, 146, n.5, 107 S.Ct. 2287, 2294, 96 L.Ed.2d 119 (1987). The burden
shifts to the Commissioner at step five to stibat the claimant is capable of performing work
in the national economyid. A finding that the claimant is disked or not disabled at any point
in the five-step review is concly& and terminates the analysi€asias v. Sec’y of Health &

Human Sery.933 F.2d 799, 801 (fCir. 1991).

B. Standard of Review

This Court must affirm the Commissioner'snéid of social secuty benefits unless
(1) the decision is not supported by “substantial evidence” or (2) the ALJ did not apply the
proper legal standards in reachitige decision. 42 U.S.C. 8§ 405(djamlin v. Barnhart 365
F.3d 1208, 1214 (fdCir. 2004);Langley v. Barnhart373 F.3d 1116, 1118 (£CCir. 2004);
Casias,933 F.2d at 800-01. In making these determimeti the Court “neidtr reweigh[s] the

evidence nor substitute[s] [itsiggment for that of the agencyBowman v. Astrue511 F.3d



1270, 1272 (10th Cir. 2008). A dedasiis based on substantialid@nce where it is supported
by “relevant evidence . . . a reasonable mind magicept as adequate gapport a conclusion.”
Langley 373 F.3d at 1118. A decision “is not basedobstantial evidence if it is overwhelmed
by other evidence in the record[,]’angley,373 F.3d at 1118, or “constitutes mere conclusion.”
Musgrave v. Sullivarf66 F.2d 1371, 1374 (TOCir. 1992). The agenajyecision must “provide
this court with a sufficient basis to determitieat appropriate legal principles have been
followed.” Jensen v. Barnhar436 F.3d 1163, 1165 ({(Cir. 2005). Therefore, although an
ALJ is not required to discuss ey piece of evidence, “the radomust demonstrate that the
ALJ considered all of the evidence,” anchét[ALJ’'s] reasons foffinding a claimant not
disabled” must be “articulatedithr sufficient particularity.” Clifton v. Chatey 79 F.3d 1007,
1009-10 (18 Cir. 1996).
[ll. Analysis

The ALJ made his decision that Mr. Garcia was not disabled afiwteqf the sequential
evaluation. (Tr. 23-25.) Specifitalthe ALJ determined that Mr. Garcia met the insured status
requirements of the Social Security Act through June 30, 2@b4| that Mr. Garcia had not
engaged in substantial gainfultiady from his alleged onsealate of July 7, 2012, through his
date last insured of June 30, 201@r. 17.) She found that MGarcia had severe impairments
of degenerative disc disease of the lumbaresgiilateral chondromalacia patella, fibromyalgia,
and migraine headachedd.] The ALJ, however, dermined that Mr. Garcia’s impairments did
not meet or equal in severityyaof the listings described inppendix 1 of the regulations. (Tr.
19) As a result, the ALJ proceeded to steprfand found that Mr. Garcia had the residual

functional capacity to perform light work defined in 20 CFR 404.1567(bXcept that

® To receive Title Il benefits, a claimant must demartstdisability prior to hislate of last insuredSee Potter v.
Sec'y of Health & Human Sery905 F.2d 1346, 1347 (1ir. 1990).
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he could only occasionally balance, stoomuch, crawl, kneel, and climb stairs

and ramps; he could never climb laddeopes, or scaffolds; and he needed to

avoid unprotected heights.

(Tr. 19.) The ALJ further concluded at step ftheit Mr. Garcia was unable to perform any past
relevant work. (Tr. 23.) The AlLdetermined at step five bdsen Mr. Garcia’s age, education,
work experience, RFC, and the testimony of the W&t there were jobsxisting in significant
numbers in the national economy that Mr. Gamoald perform. (Tr. 224.) As a result, the
ALJ determined that Mr. Garciaas not disabled. (Tr. 25.)

In support of his MotionMr. Garcia argues that (Ileating physician Sharon Mullis,
D.0O.’s medical source statements submittedh® Appeals Councilndercut the ALJ's RFC
determination; (2) the ALJ failed to properlynsider whether Mr. Gai@'s fibromyalgia and
migraine headaches equaled the requiremerddisting; (3) the ALJ failed to properly evaluate
Mr. Garcia’s statements regarding the intengigrsistence and limiting effects of his symptoms
pursuant to SSR 16-3p; and (4) #ke] improperly rejected certajportions of the State agency
nonexamining medical consultant opinion evicken (Doc. 20 at 8-18.) For the reasons
discussed below, the Court finds that the ALJroperly rejected certaiportions of the State
agency nonexamining medical consultant apinievidence and that, coupled with treating

physician Sharon Mullis, D.O.’s functionaésessments submitted to the Appeals Courthik

case requires remand for rehearing.

" The Appeals Council made Dr. Mullis’s assessts a part of the record. (Tr. 59ee Martinez v. Barnhart44

F.3d 1201, 1208 (1bCir. 2006) (finding that where the Appeals Council considered new records they are “part of
the administrative record to be considered [by this ttomnen evaluating [the ALJ’s] decision for substantial
evidence.”) (quoting'Dell v. Shalala 44 F.3d 855, 859 (0Cir. 1996))).
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A. Medical Opinion Evidence

1. State Agency Nonexamining Medal Consultant Mark A.
Werner, M.D.

On October 4, 2012, at the initial level of Mgarcia’s disability claim, State agency
nonexamining medical consultant Mark A. Wern M.D., reviewed Mr. Garcia’s medical
records. (Tr. 68-70.) Based on his revidw, Werner prepared an RFC assessment of
Mr. Garcia’s ability to do workelated physical activities. Id)) He assessed that Mr. Garcia
could occasionally lift and/or cari30 Ibs.; could frequently liftrad/or carry 10 Ibs.; could stand
and/or walk 2 hours in an 8-howorkday; could sit for about 6 hmiin an 8-hour workday; and
had unlimited push and/or pull for lift and/or cgrother than shown. (Tr. 69.) Dr. Werner
explained that his conclusionabout Mr. Garcia’s exednal limitations were based on
Mr. Garcia’s herniated disa@nd bilateral knee pain.ld() Dr. Werner also assessed postural
limitations to include only occasional clinmlgj, balancing, stoopindgneeling, crouching and
crawling. (d.) In the “Additional Explaation” portion of Dr. Wernés assessment, Dr. Werner
summarized Mr. Garcia’s subjective complathed Mr. Garcia’s 2012 medical record<Tr.

70.) Dr. Werner concluded that Mr. Garoras “[lJimited to light work with 2 hr max

8 Dr. Werner summarized that Mr. Garcia alleged “2 herniated discs, migraines, bilat knee and elbow pain. AOD
7/7/12, T2 initial, DLI in future.” (Tr. 70.) He also noted that Mr. Garcia reported he can “watkig2-&nd lift
10#. Occ. drives. Minimal HH chores.td()

° Dr. Werner summarized Orthopedists§oR. Reyna, M.D.’s January 9, 2012, treatment note, including that
(1) Dr. Reyna noted Mr. Garcia’s subjective complaints ofdasing low back pain the last two years, and that it
had been treated with injections and PT without mugbravement; (2) physical exademonstrated normal gait,

toe and heel walk, lumbar flexion 10%rmdrmal, normal reflexes, normal sensation, motor strength 5/5 throughout,
and SLRs cause back pain; (3) MRI shows moderate desiccation with reduced height L4-5 and L5-S1,
moderately large central disc herniation L4-5, smaller at L5-S1; (4) fusion not an option due to young age and
relatively high level of function; and (5) discotomy is an option. (Tr. 70, 279-80.)WBrner also summarized
Orthopedist Matthew Patton, M.D.’s Jufi®, 2012, treatment note regarding evaluation of Mr. Garcia’s bilateral
elbow pain; Orthopedist Samuel Tabet, M.D.’s July 17 2012, treatment note regarding evaluation of Mr. Garcia’s
bilateral knee pain; Primary Care Sharon Mullis, D.O.lgist 20, 2012, treatment note regarding treatment of
Mr. Garcia’s back pain with spasms; and Dr. Mullis's treatment note for Mr. Garcia’s bilateral knee pain and
diagnosis of Baker's cyst behind the left knee. (Tr. 70, 267-69, 270-72, 392-99, 399-404.)
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stand/walk due to herniated disc and bkaee PF chondromalacia. &faines are not listing
level. Elbow pain due to epicondylitis aedpected to resolve with treatmentld.}
The ALJ accorded “great weight” to Dr. Wers opinion. (Tr. 22.) In so doing, the
ALJ explained that
[t]his opinion is balanced, objective, anohsistent with the evehce of record as
a whole. Although this expert did not haase opportunity t@xamine or treat the
claimant, the report clearly reflects hotough review of the record and is
supportable.

(Tr. 22-23.)

2. State Agency Nonexamining Medal Consultant Colleen Ryan,
M.D.

On June 25, 2013, at the reconsiderationllefeMr. Garcia’s disability claim, State
agency nonexamining medical consultant Coll&stan, M.D., reviewed Mr. Garcia’s medical
records and prepared an RFC assessment ofQdrcia’s ability todo work-related physical
activities. (Tr. 79-82.) Based on her revjefar. Ryan assessed that Mr. Garcia could
occasionally lift and/or carry 20 Ibs.; could frequently lift and/or carry 10 Ibs.; could stand and/or
walk 4 hours in an 8-hour workday; could sit for about 6 hours in an 8-hour workday; and had
unlimited push and/or pull for lift and/or carrgther than shown. (Tr. 79-80.) Dr. Ryan
explained that her conclusionegarding Mr. Garcia’s exéonal limitations were based on
Mr. Garcia’s herniated discand bilateral knee pain.Id() Dr. Ryan also assessed postural
limitations to include only occasional clinmlgj, balancing, stoopindgneeling, crouching and
crawling. (Tr. 80 In the “Additional Explanation” portion of Dr. Ryan’s assessment, Dr. Ryan
repeated verbatim Dr. Werner's previouslymsnarized explanation regarding Mr. Garcia’s

subjective complaints, and M&arcia’'s 2012 medical records. (Tr. 70.) Dr. Ryan also

10 Seefns. 8 and 9supra



included a summary of Mr. Gart&samedical records and funeti report from September 12,
2012 through May 30, 2013. Dr. Ryan concluded that Mr. Garcia’s function was “improved
with [physical therapy] for his elbows, kneasd back; the prior RFC dated 10/4/2012 is hereby
affirmed as written.” (Tr. 81.)

The ALJ accorded Dr. Ryan’s opinion considégabeight. (Tr. 23.) However, the ALJ
stated that Dr. Ryan’s opined 4 hour standingd/or walking limitation was not supported by the
objective evidence of recofd(ld.)

3. Treating Physician Sharon Mullis, D.O*

On March 20, 2011, Mr. Garcia established egite Sharon Mullis, D.O. (Tr. 344-53.)
Mr. Garcia reported a histpiof degenerative disc disease in the lumbar sfinght shoulder
surgery, and a history of migrame (Tr. 349.) Dr. Mullis notethat Mr. Garciawas initially
standing due to back discomfort, and by the enti@exam again required standing for the same

reason. (Tr. 351.) Mr. Garcia had normal ranfienotion, but exhibiteé mild tenderness to

M Dr. Ryan reviewed records from 9/24/2012 (physical therapy for elbow pain); 10/10/12 (physical therapy for
bilateral knee pain); 11/13/2012 (physical therapy for bilateral knee pain); 12/[15]/2012 (Dr. Mullis’s treatment note
regarding recent spine block and requested referral fgretrigoint injections); 02/06/2013 (Dr. Mullis’s treatment
note wherein Mr. Garcia reported left knee cyst gets “aggravated” with walking and requested orthb; refe
02/11/2013 (physical therapy for back pain); 03/11/2013 (physical therapy for back p&R7y2033 (physical
therapy for back pain; pt. reported continued pain and tightness in upper thoracic spine estddatischarge from

PT); 05/30/2013 (Mr. Garcia reported he cares for kiids wife’s help; wife sometimes helps him put on his shoes;
wife cooks; he helps with laundry; he waters the yard fe8@inutes weekly; he is able to drive, but wife drives

on his bad days; wife does all the shopping; he is unalife doer 5#; can’t squat; hurts to bend; can only stand for
short times; can't reach far; can’t kneel or climb stairdkiwg and sitting is limited; able to walk 10 minutes before
stopping to rest). (Tr. 81, 208-15, 432-38, 440-41, 467, 476-77, 480-81, 488, 493, 517-34.)

12 The ALJ further explained that both DDS experts had failed to adequately consider how Mr. Garcia’s limitations
affected his ability to work atnprotected heights. (Tr. 23.)

13 Treating physician Sharon Mullis’s functional assessments were provided to the Appeals Council on
September 22, 2015. (Tr. 606.) The ALJ did not have these assessments when she made her determination.

1 Mr. Garcia provided Dr. Mullis with a 2010 MRI aenstrating degeneration of the disc at L5-S1 with
generalized bulging and questionable involvement into the right S1 nerve root; also shows a centrahpobtrusio
disc material at L4-L5 which deforms the thecal sad probably involves the right L5 nerve root, facet and
ligamentous hypertrophy and contributes to borderline spinal stenosis. (Tr. 349.)



palpation in lower spine paspinal muscles. (Tr352.) Dr. Mullis assessednter alia,
lumbosacral degenerative joint diseaseld.)( She prescribed Oxycodone and refilled
Mr. Garcia’s prescription for Cyclobenzaprined.)

Mr. Garcia saw Dr. Mullis almost mdly throughout 2011 for ongoing pain medication
management. referrals for diagnostiand specialized evaluation, and referrals for physical
therapy. (Tr. 322-27, 3233, 333-38, 339-44, 371-76, 376-83.) Nharcia saw Dr. Mullis six
times in 2012, once in 2013, and twice in 2014, for continued pain medication management,
trigger point injections, diagnostand specialized care referrals, and physical therapy referrals.
(Tr. 363-71, 392-99, 399-404, 405-10, 432-38, 438-39, 439-44, 570-83, 584-88.)

On August 20, 2015, Dr. Mullis completedMedical Assessment of Ability To Do
Work-Related Activities (Physical) on Mr. Garcidishalf, and considered Mr. Garcia’s medical
history and the chronicity ofindings from 2012 to the cuwent examination. (Tr. 607.)

Dr. Mullis assessed that Mr. Garcia (1) couldt maintain physical effort for long periods
without a need to decreaaetivity or pace, or to rest inteittently because of pain and fatigue;
(2) could occasionally lift less than 5 IB8(3) could stand and/or wafkr less than 2 hrs. in an
8-hour workday?’ (4) must periodically alternate sitj and standing to relieve pain or
e

discomfort*® (5) has limited ability to push and/pull with his upper and lower extremiti&s;

(6) has limited reaching in all directions acehnot do handling (gross manipulation) with right

5 Mr. Garcia also reported bilateral knee and elpam during this time. (Tr. 373, 379, 385.)
16 “patient reports pain in lower back when lifting more than 5 Ibs., also knee pain worsen§07(Jr.
7 patient develops worsening of lower back pain; hasi€ill chondromalacia patella bilateral knee.” (Tr. 607.)

18 “patient reports having to alter position constantly riutthe day or low back pain worsens; also bilateral knee
pain worsens.” (Tr. 607.)

¥ “Duye to worsening of lower back pain and bilateral knee pain, cannot pull repetitively if greater than 5 Ibs.” (Tr.
607.)
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or left hands? (7) can occasionally kneel, but never stoop, crouch or éammd (8) that
nonphysical activities are affected fatigue and sleep disturbancekted to Mr. Garcia’s pain.
(1d.)

Dr. Mullis also completed a Medical Assgnent of Ability To Do Work-Related
Activities (Non-Physical) and considered Mr. Gats medical history r@d the chronicity of
findings from 2012 to the current examination. (Tr. 608.) Therein, Dr. Mullis assessed that Mr.
Garcia (1) suffers from a pain producing impaintyanjury or sickness; (2) that his pain is
severe; (3) that he suffers from fatigue as a reduiis impairments; an@#) that he has to rest
or lie down at regular intervals because of his pain and/or fatiggi¢. She further assessed that
Mr. Garcia hadslight limitations in his ability to (1) matain regular attendance and be punctual
within customary tolerance; (XJustain an ordinary routineitwout special supervision; and
(3) work in coordination with/or proximity tothers without being distracted by thenhd.X She
assessed Mr. Garcia hadoderatelimitations in his ability to (1) maintain attention and
concentration for extended periodise( 2-hour segments); (2) perform activities within a
schedule; and (3) make simpleork-related decisions. Id,)) She further assessed that Mr.
Garcia hadmarked limitations in his ability to (1) matain physical effort for long periods
without a need to decrease activityparce, or to rest intermittently.€., 2-hour segments); and
(2) complete a normal workday and workweekhaiit interruptions fronpain or fatigue based
symptoms and to perform at a consistent patieowt an unreasonable number and length of rest
periods. [d.) Dr. Mullis commented that “[p]atient relates feels has decreased rate of cognitive

processing due to ‘brain fog.”Id.)

2 “Dye to chronic low back pain.” (Tr. 607.)
% Due to knee and back pain. (Tr. 607.)
11



B. The ALJ Failed to Properly Explain Her Rejection of Dr. Werner's
and Dr. Ryan’s Standing and/or Walking Limitation

Mr. Garcia argues that the ALJ's explanation for the rejection of the State agency
medical consultants’ “opined limitation for standiagd/or walking” is nosufficiently explicit.
(Doc. 20 at 17.) Mr. Garcia fumer argues that althouglupportability is a faially valid reason
for rejecting a medical opinion, facially valid reason without an explanation or analysis is
simply too vague to effectively and legitimatalypport the rejection @ medical opinion. 1d.)

The Commissioner contends that even if the Cagre to determine that the ALJ’s explanation
were insufficient, the VE identified 430,000 jobstire national economy that Mr. Garcia could
do even if limited to sedentary work. (Doc. &215-16.) As such, the Commissioner contends,
any error in the ALJ’'s exphation is harmlessld;) The Court does not agree.

“An ALJ must evaluate every medical omniin the record, although the weight given
each opinion will vary according to the relatibips between the disability claimant and the
medical professional.”Hamlin, 365 F.3d at 1215. Specifiogllwhen assessing a claimant’s
RFC, an ALJ must explain what weight ssaned to each opinion and why. SSR 96-5p, 1996
WL 374183 at *52 “An ALJ must also consider a seriefsspecific factors in determining what
weight to give anymedical opinion.” Hamlin, 365 F.3d at 1215 (citingoatcher v. United
States Dep't of Health & Human Serv52 F.3d 288, 290 (Y0Cir. 1995))* An ALJ need not

articulate every factor; howeveahe ALJ’s decision must be “sutfently specific to make clear

22 The Social Security Administratiorescinded SSR 96-5p effective March 27, 2017, only to the extent it is
inconsistent with or duplicative of final rules promulgated related to Medical Source Opinions orRissee®d to

the Commissioner found in 20 C.F.R. 88 416.920b and 416.927 and applicable to claims filed on or after March 27,
2017. 82 Fed. Reg. 5844, 5845, 5867, 5869.

% These factors include the examining relationship, treatment relationship, length and frequetyindtions,
the degree to which the opinion is supported by relevant evidence, the opinion’s consistenbg vétiotd as a
whole, and whether the opinion is that of a specialiSee20 C.F.R. § 416.927(c)(2)-(6) (evaluating opinion
evidence for claims filed before March 27, 2017).
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to any subsequent reviewers the weight theididator gave to the treating source’s medical
opinion and the reasons for that weightOldham v. Astrue509 F.3d 1254, 1258 (Tcr:ir.
2007) (quotingWatkins v. Barnhart350 F.3d 1297, 1300 ({aCir. 2003)). Ultimately, ALJs
are required to weigh medical sourgpinions and to provide “appropriaexplanationsfor
accepting or rejecting such opinions.” S$&R5p, 1996 WL 374183 at *5 (emphasis addseg
Keyes-Zachary v Astrye695 F.3d 1156, 1161 (10 Cir. 2012) (citing 20 C.F.R.

8§ 416.927(e)(2)(ii))).

The Court finds that the ALJ's one comsbuy reason, without more, for rejecting the
standing and/or walking limitation is insufficienAs an initial matterthe ALJ accorded great
weight to Dr. Werner’s opinion yeffered no explanation at allrfoejecting his assessment that
Mr. Garcia was limited to light work with a twhour maximum of standg and/or walking due
to herniated discs and bilatetatee pain. (Tr. 22-23.) The ALthen accordedonsiderable
weight to Dr. Ryan’s opinion, wherein Dr. Ryéimited Mr. Garcia to four hours of standing
and/or walking in an eight-houwworkday, but then concluded,ithout more, that this opined
limitation “was not supported by ehobjective evidence of record(Tr. 23.) Although the ALJ
summarized Mr. Garcia’s medical records elsewharher determinatiorit is not clear to the
Court what objective evidence ti&.J relied on to reject the standing and/or walking limitations
the medical consultants assesggatticularly where the only mezhl opinions before the ALJ
were those of Dr. Werner and Dr. Ryd@@n ALJ is not entitled to pick and choose through an
uncontradicted medical opiniortaking only the parts that erfavorable to a finding of
nondisability.” Haga v. Astrug482 F.3d 1205, 1208 (L@Cir 2007);see also Grogar899 F.3d
at 1262 (the ALJ must discuss tlmecontroverted evidence she che@sot to rely upon, as well

as significantly probative evidence she rejects).
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The ALJ’s error is not harmless. The Mmissioner cites a number of cases for the
premise that because the ALJ elicited VE testipnabout available jobs nesponse to the ALJ's
alternate hypothetical involving sedentawork, which would presumably accommodate
Mr. Garcia’s standing and/or watlkg limitation, that any error iearmless. (Doc. 22 at 15-16.)
However, the cases cited are distiispable from the facts here. Berna v. Chater101 F.3d
631 (10th Cir. 1996), the ALJ determined that the claimant was not elisablstep four, but
nonetheless made alternative step five findihgsed on elicited and adopted VE testimony.
Berng 101 F.3d at 633. The claimant challenged dhé ALJ’s step four findings, but offered
no challenge to the ALJ’s alternate step five findings. The Tenth Circaifound that it need
not reach the merits of claimant’s step fourllemge because the claimant had waived review of
the ALJ’s step five findings which providea basis for the dealdi of benefits. Id. Similarly, in
Wilkerson v. Chaterl06 F.3d 414 (fb Cir. 1997) (unpublished tabldecision), the claimant
challenged the ALJ’s step four findings, but faitedchallenge the magistmjudge’s step five
determination that “even if the ALJ's step-four evaluation was insufficient, [the ALJ] elicited
testimony from the vocational expert whiclomd support a step-five determination of no
disability.” 1d. The Tenth Circuit noted that the nesary evidence and findings to support the
alternate step five determination were présenthe record and irthe body of the ALJ's
decision, and therefore it did not reach the merits of clatisatep four challengeld. In Lane
v. Colvin 643 F. App'x 766 (19 Cir. 2016) (unpublished), thesue was whether the ALJ's
omission in the RFC assessment and hypothetichiletd/E related to certain social interaction
limitations was harmless error in light of tjubs the VE identified and the ALJ adoptedane
643 F App’x at 769-770. Similarly iBainbridge v. Colvin618 F. App’x 384 (10 Cir. 2015)

(unpublished), the issue was whether theJALomission in the RFC assessment and
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hypothetical to the VE related to certain manipulative limitations was harmless error in light of
the jobs the VE identifet and the ALJ adoptedainbridge 618 F. App’x at 391-92.

In the present case, the ALJ’s failureimglude Dr. Werner’'s oDr. Ryan’s standing
and/or walking limitation in her RFC assessment or hypothetical to the VE is clearly
harmless error in light of the jobs the VE itdéad because they all require light exertional
capacity, which exceeds the standing and/olkiwg limitations Dr. Werner and Dr. Ryan
assessetf. (Tr. 24.) Additionally, Mr. Garcia has netaived review of the ALJ's step five
findings; the ALJ did not make alternate findingisstep five; and the ALJ did not adopt the
VE's elicited testimony, or determine the consistency of the VE’s elicited testimony with the
DOT, based on her alternate hypothetical that limited Mr. Garcia to sedentary®warid the
Court will not assume facts that are not in the recdRdbinson v. Barnhart366 F.3d 1078,
1084 (10" Cir. 2004) (“The ALJ's decision should [be}aluated based solely on the reasons
stated in the decision.”).

Moreover, the Court is not persuaded thatrecord supports the necessary evidence and
findings to support alternate step five findirgssed on the VE's elicited testimony. Here, the
ALJ did not have the benefit &fir. Garcia’s treating physicias’functional assessments, which
have been made part of the netand are now before the Coulflr. 5.) The Court finds that
Dr. Mullis’s assessments undercut the ALJ’s finding that Mr. Garcia can perform light work, and
may preclude Mr. Garcia from sedentary workwagl. In particular, Dr. Mullis’s assessment

supports Dr. Werner’'s and Dr. Ryaropinions that Mr. Garcia’s dly to walk and/or stand in

24 «[T]he full range of light work requires standing or walking, off and on, for d tdtapproximately 6 hours of an

8-hour workday.” SSR 83-10, 1983 WL 31251, at *6.

% The ALJ provided an alternate hypothetical to the VE at the Administrative Hearing in which she limited
Mr. Garcia to sedentary exertionaltigity, with occasional climbing of st and ramps, occasional balancing,
stooping, crouching, kneeling and crawling, and avoiding unprotected heights. (Tr. 54,He6ALJX identified

three jobs in significant numbers in the national economy that Mr. Garcia could perform babedatternate
hypotheticalj.e., egg processor, convex grinder, and rotor assembler. (Tr. 56.)
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an eight-hour workday is limited. (Tr. 699, 607.) Additionally, Dr. Mullis assessadter
alia, that Mr. Garcia must alternate betweetirggt and standing due to chronic low back and
knee pain, an additional limitation that, according to the VE's elicited testimony, would
eliminate both light and sedentary jobs in the competitive market that Mr. Garcia could perform.
(Tr. 57.) The Commissioner argues that Dr. Mullis’s assessments are severe and not supported
by her treatment notes because she often magdal exam findings. (Doc. 22 at 18-19.) The
Court’'s review of Dr. Mullis’s treatment notes, however, menstrates that Dr. Mullis
consistently recorded Mr. Gaats ongoing complaints of paimoted positive physical exam
findings for tenderness, tightness and pain; mgadaJr. Garcia’'s medication for chronic pain;
administered trigger point iggons for chronic pain; and referred Mr. Garcia for diagnostic
findings, specialized care and physicardpy. (Tr. 322-27, 327-33, 333-38, 339-44, 344-53,
363-71, 371-76, 376-83, 392-99, 399-404, 432-38, 4810570-83, 584-88.) Thus, the Court
does not agree with the Commissioner’s arguntieat Dr. Mullis’s opinon should be rejected,
particularly as it concerns Dr. Mullis’s futgnal assessments that are consistent with
Dr. Werner's and Dr. Ryan’s opinions and supported by her treatment notes. Moreover, the
Court is mindful that Dr. Mullis is a treating ptigian and that her opiom, even if not entitled
to controlling weight, is entitled to deferencérauser v. Astrue638 F.3d 1324, 1330-331 (10
Cir. 2011).

For the foregoing reasons, the Court finds the ALJ failed to explain and discuss why
she rejected Dr. Werner’'s assessment that Mrci@aould only walk and/or stand for two hours
in an eight-hour workday, and failed to saiintly explain and discuss why she rejected
Dr. Ryan’s assessment that Mr. Garcia could avdyk and/or stand for four hours in an eight-

hour workday. The Court further finds that the Ad_fRilure to do so is not harmless error. The
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ALJ, therefore, failed to apply the correcgd standard in evaluating the medical opinion
evidence and the ALJ’s findings are not suppolgdubstantial evidence.As such, this case
requires remand.

C. Remaininglssues

The Court will not address Mr. Garcia’s remaining claims of error because they may be
affected by the ALJ’s treatme of this case on remandwilson v. Barnhart 350 F.3d 1297,
1299 (10" Cir. 2003).
IV. Conclusion
For the reasons stated above, Mr. @éscMotion to Reverse and Remand For a

Rehearing With Supporting Memorandum (Doc. 2@RANTED.

KIRTAN KHALSA
United StatesMagistrate Judge,
R esiding by Consent
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