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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

TANYA HALLUM, Personal Representative of the Estate of Charlie Hallum,
TANYA HALLUM, Individually,
and JESSE HALLUM, Individually,
Plaintiffs
V. No0.17-cv-00007-MV-SCY

FOUR CORNERS OB-GYN, A PROFESSIONAL
LLP, and DR. MARECA PALLISTER, Individually,

Defendants.

MEMORANDUM OPINION AND ORDER

THISMATTER comes before the Court on Defendant Mareca Pallister, M.D.’s Motion
to Dismiss for Lack of Personal Jurisdiction Ruanst to Fed.R.Civ.P. 1B)(2) [Doc. 20]. The
Court, having considered the motion and relevant, finds that the motion is well-taken and
will be granted.

BACKGROUND

The relevant facts as alleged in the Complane as follows. Plaintiffs Tanya Hallum,
Charlie Hallum, and Jesse Hallum are resideftSan Juan County. Doc. 1 at §{ 3-5. Tanya
Hallum is the Personal Representative of Charlie Hallum’s estiateat 4. On or about
September 1, 2014, Tanya Hallum learned she was pregnant with Charlie Hallum and became a
patient of Defendants Four Corners OB/GYRdur Corners”) and Dr. Mareca Pallisted. at |
16. Dr. Pallister classified Tanya Hallum’s pregnancy as high tkat § 18. Tanya Hallum
followed her gynecologist's recommendatiorsd consistently went in for pre-natal

examinations.ld. at § 17.
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On or about January 6, 2015, Tanya Hallment in to Four Corners’'s Aztec, New
Mexico office for an unschedulegkamination due to pain imer reproductive system and was
seen by Nancy Rheih.Doc. 1 at § 20-21. Ms. Rhien checked Tanya Hallum’s vital signs but
did not examine her to determine the cause ofphé, nor did she refer to a doctor for further
investigation of the pain.ld. at f 21-23. Instead, Ms. Rhienformed Tanya Hallum that
everything was fineld. at § 24.

Tanya Hallum’s symptoms continued ane sisited Four Corners’s Durango, Colorado
office on January 8, 2013d. at  26. Ms. Rhien again checked Tanya Hallum’s vital signs but
did not examine her or refer hiera doctor for further cardd. at 1 27-29. Tanya Hallum was
again told everything was finavith her pregnancy, and wasot instructed to take any
precautions.ld. at { 30.

On or about January 11, 2015, Tanya Hallum dmasta to Charlie Hallum, who was born
approximately four months prenu@é and only lived a short periotd. at 1 32.

At some point thereafter, Dr. Pallister asbd Tanya Hallum to receive an Essure birth
control device.ld. at § 33. Tanya Hallum consented ald undergo a procedure, on or about
March 19, 2015, to implant the Essure birth devilck.at 1 34-36. However, on or about May
6, 2015, Tanya Hallum was informed Dr. Pallister had implanted three Essure birth devices, and
they had to be removedd. at § 37. As a result of the implantation of the three devices, Tanya
Hallum underwent an unwanted hysterectorid,.

Based on these allegations, on Janua303y/, Plaintiffs commenced the instant action
in New Mexico federal court pursuant to 2BS.C. Section 1332(a), which gives diversity

jurisdiction to districtcourts for any civil actin involving a complete dersity of citizenship

! Plaintiffs claim Ms. Rhien was an employee of Dr. Palliated Four Corners. Doc. 1 at § 21. However, Dr.
Pallsiter denies this in an affidavit attached to her motiatistmiss. Doc. 20-1. Plaintiffs later acknowledged that,
upon investigating, they learned that Dr. Pallister was not Ms. Rhien’s supervisor. Doc. 46 at 2.



between the parties and an amount in controvefrsyer $75,000. Doc 1. Plaintiffs are, and at
all time relevant were, resides of San Juan County, in the State of New MéxXicd. 11 3-5.
Dr. Pallister is a resident of La Plata Countythe State of Colorado and was a member and
employed as a gynecologist atufoCorners, which has its ipcipal place of business in
Durango, Colorado. Id. at f 7-9. The Complaint ajles medical malpractice (Counts I);
negligent failure to publish safety protocolso(@t I1); wrongful death/lss of chance of life
(Count I11); loss of consortium @int 1V); unfair trade practicg€ount V); medical negligence
(Count VI); physician battery (Cmt VII); negligent infliction of emotional distress (Count
VII1); 2 negligent hiring, retentionand training/supervision of DrPallister (Count IX); and
negligent hiring, retention, andatning/supervision of Nancy RimgCount X). Plaintiffs seek
punitive damages (Count Xl). Except for Courit ¥irected towards Dr. Pallister specifically,
and Counts VII, IX, and X referring only to angular defendant, each count appears to be
alleged against both Dr. Pallister and Four Corners.

On March 17, 2017, Dr. Pallister filed the instant motion to dismiss, under Rule 12(b)(2)
of the Federal Rules of Civil Procedure, for ladkpersonal jurisdictionDoc. 20. On June 26,
2017, Plaintiffs filed a response in opposition to Pallister's motion. Doc. 71. Dr. Pallister
filed a reply on July 10, 2017. Doc. 81.

LEGAL STANDARD

Motions to dismiss brought under Rule 12(b)§2the Federal Rules of Civil Procedure
test a plaintiff's theory ofpersonal jurisdiction as welas the facts supporting personal
jurisdiction. The Rule 12(b)j2standard governing a motion tlismiss for lack of personal

jurisdiction is well etablished. When a defendant bbages the court’gurisdiction, the

2 Plaintiffs Motion for Leave to File an Amended Complddursuant to Fed.R.Civ.P. 15 (Doc. 46) was granted in
part and denied in part. As a result of the Court’s rutimg,allegation of negligent infliction of emotional distress
was dismissedSeeDoc. 131, Order accepting Magistrate Judge’s Report and Recommendation Doc. 130.



plaintiff bears the burden of demarating that jurisdiction existsSee McNutt v. Gen. Motors
Acceptance Corp298 U.S. 178, 189 (1936)¥enz v. Memery Crystdd5 F.3d 1503, 1505 (10th
Cir. 1995) (citations omitted). Itihe preliminary stages of litigatn, this burden is “light,” and
prior to trial a “plaintiff is only required teestablish a prima facie showing of [personal]
jurisdiction. Doe v. Nat'l| Med. Sery974 F.2d 143, 145 (10th Cir. 1992). The plaintiff may
make the required prima facie showing by comingvérd with facts, via affidavit or written
materials, that wouldupport jurisdiction over thdefendant if trueSee OMI Holdings v. Royal
Ins. Co, 149 F.3d 1086, 1091 (10th Cir. 1998). Onhe well-pled facts of a plaintiff's
complaint, however, as opposed to mere concluathegations in pleadings or other materials,
must be accepted as tru&ee Ten Mile Indus. Park W. Plains Serv. Corp810 F.2d 1518,
1524 (10th Cir. 1987)Dudnikov v. Chalk & Vermilion Fine Arts, Inc514 F.3d 1063, 1070
(10th Cir. 2008). Moreover, aghtiff's jurisdictional allegationgre not automatically accepted
as true when contradicted by affidavit, althoufjthe parties present conflicting affidavits, all
factual disputes must be resedivin the plaintiff's favor.See Wens5 F.3d at 1505.

The Due Process Clause of the Fourteenth Amendment protects a defendant from being
judged by a court that does not hajgisdiction over the defendant.Int’l Shoe Co. v.
Washington326 U.S. 310, 311 (1945). A judgment mayyooé rendered against a defendant if
the court has personal juristion over the defendant.ld. at 315. “To obtain personal
jurisdiction over a nonresident deftant in a diversity action,” éhcourt must comply with the
forum state’s long-arm statute atide exercise of jurisdiction [ost] not offend the due process
clause of the Foweenth Amendment.”Far West Capital, Inc. v. Townd6 F.3d 1071, 1074
(10th Cir. 1995) (citation omitted). New Mexisdong-arm statute “extels the jurisdictional

reach of New Mexico courts asrfas constitutionally permissible.Tercero v. Roman Catholic



Diocese 48 P.3d 50, 54 (N.M. 2002). Thus, as long as the jurisdictional reach is constitutional,
New Mexico’'s long-arm statute ilv be satisfied and the feddraourt will have personal
jurisdiction over the defendant.

To exercise personal jurisdien that does not violate dywocess, the defendant must
“have certain minimum contacts thi[the forum state] such that the maintenance of the suit does
not offend ‘traditional notions of fair play and substantial justicerit’l Shoe Co. 326 U.S. at
316. The Due Process clause easuhat potential defendantsveasome assurance of where
their conduct will render #m liable to suit.World-Wide Volkswagen v. Woodsdd4 U.S. 286,
297 (1980). The “defendant’s conduct and conpactith the forum State [must be] such that
[the defendant] should reasonably anticgpbeing hauled intoourt there.” Id. Accordingly, a
nonresident defendant is subject to New Mesigarisdiction if the defendant’s minimum
contacts are sufficient and if being liable goit in New Mexico does not offend traditional
notions of fair play ad substantial justice.

To determine whether a defemiiehas sufficient minimumantacts, the @urt looks to
two types of personal jurisdictiofl) general and (2) specificGeneral jurisdiction arises for
nonresidents “when their affiliatis with the state are so ‘comious and systematic’ as to
render them essentially at home in the forum Sta@Bobdyear Dunlop Tires Operations, S.A. v.
Brown 564 U.S. 915, 919 (2011). To have spedifiésdiction over a nonresident defendant,
the activity of the defendant, whether occasiona single act, must givese to the episode in
suit and the defendant must havaifed herself to such a suild. at 2849.

DISCUSSION

In the instant case, Bendant moves to dismiss PlaintiffSomplaint for lack of personal

jurisdiction, arguing that she fiamo minimum contacts in New Mexico. Doc. 20. As set forth



herein, having considered the merits of Drllitar's motion and thesubsequent response and
reply, this Court finds that it cmot exercise personalisdiction over Dr. Paister, and thus that
the motion is well-taken and will be granted.

A. Plaintiffsfail to show that Dr. Pallister had therequisite minimum contactsin
New M exico.

Plaintiffs have offered no evidence that Pallister ever had any contact or presence in
New Mexico, and thus fail to estiissh, as they must, that Dr. Pallister has sufficient minimum
contacts with New Mexico. As discussed abduesatisfy the Due Process Clause, a defendant
must have minimum contacts with the forumestathe minimum contacts standard “proteices
defendant against the burdens of litigating insdadit or inconvenient fonu [and] acts to ensure
that the States through their courts, do eeich out beyond the limits imposed on them by their
status as coequal sovereigns in a federal syst®ofld-Wide Volkswaged44 U.S. at 291-92.
A plaintiff may satisfy the minimum contacts stardiy demonstrating that the court has either
general or specific juriscktion over the defendantGoodyear,564 U.S. at 919. “A court may
assert general jurisdiction ovardnresidents] . . . when their diffitions with the State are so
continuous and systematic” that the state mgsyy has all-purpose jurisdiction over the
defendant.ld. On the other hand, specific jurisdictitarepends on an ‘affiliatio[n] between the
forum and the underlying controversy[.]1d. Specific jurisdiction reques that a plaintiff show
that the defendant “purposefully [availed] hastivities at residents of the forum, and the
litigation [that] results from alleged injuriéarise out of or relate to’ those activitiesOMI
Holdings 149 F.3d at 1090-91 (citinBurger King Corp. v. Rudzewi¢cz471 U.S. 462, 472
(1985)). For a defendant to @vhimself to personal jurisdiatn, the plaintiff must establish
“not only that the defendants foresaw (or kneva tine effects of theronduct would be felt in

the forum state, but also théite defendants undertook intentiba&tions that were expressly



aimed at that forum state.Dudnikoy 514 F.3d 1063, 1077. If a plaintiff establishes that the
forum state had either general or specifigsgiction over the defendant, then the minimum
contacts standard is met and the court mayase personal jurisdion over the defendant.

Here, Plaintiffs have not estiished that New Mexico has igeral or specific jurisdiction
over Dr. Pallister. The Compldialleges that Dr. Pallister's sielence is located in Colorado.
Doc. 1 at § 8. There is no eeitce that Dr. Pallister had angntinuous or systematic contact
with New Mexico and there is seemingly no reason established in the Complaint for Dr. Pallister
to be considered “at home” the forum state. On the comyain support of her motion, Dr.
Pallister submitted an affidavit swearing that shéicensed to practice medicine in Colorado,
has never been licensed or preeti medicine in New Mexico, h&®en a resident of Colorado
for all times relevant to the Complaint and naser resided or owngaroperty in New Mexico,
and has not affirmatively transacted busineddaw Mexico. Doc. 20-1 at Y 3—6. Dr. Pallister
further swore that she performell of her care and treatment of Tanya Hallum in Colorado, had
no involvement in managing Tanya Hallum’s cared did not supervise Ms. Rhien’s treatment
or otherwise have anything to do with F@orners’s Aztec, New Mexico clinidd. at 1 6—7.

In response to Dr. Pallister’'s motion, Plaintiffave not submitted any evidence to refute
her affidavit swearing that she chaothing to do with the Four Corners Clinic located in New
Mexico. Nonetheless, Plaintiffs argue that DiliBtar is subject to personal jurisdiction in New
Mexico under the long-arm statute becauselstte“business transactions” in New Mexico and
committed a tort in New Mexico. Doc. 71 at 1 4-5.

Though not alleged in the Compitior supported by evidencBlaintiffs now argue that
Dr. Pallister “solicit[ed] furthebusiness . . . from Tanya Hallum in New Mexico.” Doc. 71 at

12. The fact that Dr. Pallister may havercounicated with Tanya Hallum by phone, after



establishing a relationshipithr her in Colorado, is not enough to subject her to personal
jurisdiction in New Mexico. Valley Wide Health Ses., Inc. v. Graham738 P.2d 1316, 1317-
18 (N.M. 1987) (holding that a Colorado dat$ophone call to a Nevivexico resident was
insufficient to subject Colorado health care clinic to personal jurisdiction of New Mexico court
where the New Mexico resident’s child was taken to Colorado to be seen by a doctor, the
treatment was originally presbed in Colorado, and the docs phone call resulted from a
doctor-patient relationship established in Colorado).

Though not alleged in the Complaint or suppdrby evidence, Plaintiffs further argue
that Dr. Pallister “transacted business” in Nie\@xico based on advertising by Four Corners to
attract New Mexico residents, and that Dr. Pallister benefitted from these advertisements because
she is a member and an “owrfedf Four Corners. These alleged advertisements took the form
of radio and printed “business advertisement®dc. 71 at § 3. The response goes on to state
that Four Corners and Dr. Pallister “sought tlie Defendants,” likely intending to mean
Plaintiffs, in New Mexico though “purposeful advertisement,”ahDr. Pallister was “an owner
who was involved in the decisions to promoteiFGorners OB/GYN to New Mexico residents,”
and that Dr. Pallister “not only promoted herself to New Mexico residents, but she directly
received monetary proceeds from the plaintdfsd other individual New Mexico residents”
resulting from the “care received in New Mexigo her role as an owner of Four Corners
OB/GYN.” Id. at 11 19-21.

This new claim of being an “owner” ofokr Corners, not supped by evidence or

alleged in the Complaint, contradicts Plaintiffs’s claim that Dr. Pallister is an employee whom

® Plaintiffs also claim that Dr. Pallister was “an owner who was involved in the decision to promote Four Corners
OB/GYN to New Mexico residents and provide the opportunity for care to her pati®tgsviiviexico.” [Doc. 71

20]. These allegations regarding Dr. Pallister’s relatignalith Four Corners and her alleged authority do not
appear in the Complaint. [Doc. 1]. Rather, the Complaint merely states Dr. Pallister “was a member” and
“employed as a gynecologist at” Four Corners OB/GYN. T 9].



Four Corners negligently hired, supervisedd/an trained. Doc 1 at f 96-106 (Count IX).
Further, even if Four Corneisdvertised to New Mexico rents and Dr. Pallister was an
owner, the outreach by Four Corners to Newxide residents would not be imputed to Dr.
Pallister. See Keton v. Hustler Magazine, Ind65 U.S. 770, 781, n.13 (1984) (“[J]urisdiction
over an employee does not automatically follisam jurisdiction over the corporation which
employs him . . . .")Zavala v. El Paso Cty. Hosp. Disfi72 P.3d 173, 184 (N.M. Ct. App.
2007) (Texas hospital’s treatmesftsome New Mexico residenigas not, by itself, sufficient to
establish continuous and systematic contaith New Mexico, nor did New Mexico have
jurisdiction over Texas doctors who were relg listed as the accepting physiciadgmez
Agency, Inc. v. CIGNA Corp866 F. Supp. 1340, 1348-49 (D.N.M.9%9 (It would violate due
process to hold a shareholders subject to thepalrgurisdiction of an out-of-state forum merely
because the corporation in which the shareholdersted does business there.). There is thus no
factual basis upon which the Court can assertrgépaisdiction over Dr Pallister because she
does not have the necessary continuolsysiematic contacts with New Mexico.

Similarly, Plaintiff does not offer any ewdce to support the exercise of specific
jurisdiction over Dr. Pallister. The events iret€omplaint all took place in Colorado, save a
single prenatal visit to Ms. Rmen the Aztec, New Mexico offe. But Dr. Pallister was not
present for Ms. Hallum’s visit tMs. Rhien, did not supervise MRhien, and was not otherwise
involved with Ms. Hallum’s treatment in the Aztec, New Mexico officReeDoc. 20-1. Not
alleged in the Complaint or supported by evienPlaintiffs add in their Response that Dr.
Pallister “purposefully initiated agities in the state of New Mesd by reaching out to Plaintiffs
after January 6, 2015 to undergo further treatmavith Dr. Pallister so Dr. Pallister could

administer the Essure implantation.” Doc. 7§ d0. As to the commission of a tort within the



State of New Mexico, Rintiffs now claim that “their caes of action after January 2015 arose
from Dr. Pallister’s transaction of businessNew Mexico . . . based on plaintiff's allegation
that, but for Dr. Pallister’s solicitations of further business from the plaintiffs, Tanya Hallum
would not have sought the Essure implantationnass that Dr. Pallister solicited from Tanya
Hallum in New Mexico . . . .”Id. at § 12. However, Dr. Pallister initiated treatment of Tanya
Hallum prior to January 2015—as described by Efésnn the Complaint—and any subsequent
interactions were based on the wwoegatient relationship alreadistablished in Colorado. Doc.
1 at 9 16-20. Dr. Pallister’s ajled actions do not avail her tioe State of New Mexico, nor
does the Complaint arise from an action committed in New Mexico, because the implantation of
the Essure devices took place in Colorado. Then@aint thus provides no basis for personal
jurisdiction, as it does not &blish that Defendant had anyinimum contacts with the forum
state.

B. TheCourt need not reach the second prong of the personal jurisdiction test.

As Plaintiffs did not establish a prima facie showing that Dr. Pallister meets the minimum
contacts standard for New Mexico, it is not necesgaproceed to the nestep of the analysis.

CONCLUSION

For the foregoing reasons, this Court haspersonal jurisdiabn—general or specific—
over Dr. Pallister and it would offend traditional ioots of fair play and justice to render a
judgement against her.

IT IS THEREFORE ORDERED that Dr. Pallister’'s Motion to Dismiss for Lack of

Personal Jurisdiction Pursuantifed.R.Civ.P. 12(b)(2) [Doc. 20], GRANTED.



DATED this 28th day of September, 2018.

_ [/
United States District Judge



