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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

TANYA HALLUM, Personal Representative of the Estate of Charlie Hallum,
TANYA HALLUM, Individually,
and JESSE HALLUM, Individually,
Plaintiffs
V. No0.17-cv-00007-MV-SCY

FOUR CORNERS OB-GYN, A PROFESSIONAL
LLP, and DR. MARECA PALLISTER, Individually,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on DefentlBour Corners, OB/GYN'’s Motion
for Partial Dismissal of PlaintiffsClaims Pursuant to Fed. R. Civ. P. 12(b)(6). Doc. 19. The
Court, having considered the motion and releVant finds that the motion is well-taken in part
and will be granted in part and denied in part.

BACKGROUND

Plaintiffs Tanya Hallum and Jesse Hallare residents of Sasuan County. Doc. 1
(Complaint) at 1 3-5. Tanya Hallum is the Perb&&presentative of Charlie Hallum’s estate.
Id. at 1 4. On or about September 1, 2014, Taislum learned she was pregnant with Charlie
Hallum and became a patient of Defendants Foomers OB/GYN (“FC”) and Dr. Mareca
Pallister. Id. at J 16. FC is a professiondlP in a Colorado corporatiorid. at § 7. Dr. Pallister
was a member of FC and empldyas a gynecologist at FGd. at 1 9. Dr. Pallister classified
Tanya Hallum’s pregnancy as high riskl. at § 18. Tanya Hallum followed her gynecologist’s

recommendations and consistently wienfor pre-natal examinationdd. at § 17.
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On or about January 6, 20IFnya Hallum went in to FCAztec, New Mexico office for
an unscheduled examination due to pain in her reproductive system and was seen by Nancy Rhien.
Doc. 1 at 1 20-21. Ms. Rhien is an employee of A@. at § 21. Ms. Rhien checked Tanya
Hallum’s vital signs but did not exine her to determine the cawdéher pain, nor did she refer
her to a doctor for furthenvestigation of the paind. at 1 21-23. Instead, Ms. Rhien informed
Tanya Hallum that everything was fintl. at | 24.

Tanya Hallum’s symptoms continued ane stisited FC’s Durango, Colorado office on
January 8, 2015ld. at § 26. Ms. Rhien again checkechya Hallum’s vital signs but did not
examine her or refer her to a doctor for further cdde.at 1 27-29. Tanya Hallum was again
told everything was fine with h@@regnancy, and was not instredtto take any precautiond.
at 1 30.

On or about January 11, 2015, Tanya Hallum dasth to Charlie Hallum, who was born
approximately four months prematuwed “lived for a short duration.Id. at T 32.

At some point thereafter, Dr. Pallister asbd Tanya Hallum to receive an Essure birth
control device. Id. at § 33. Tanya Hallum consented and underwent a procedure, on or about
March 19, 2015, to implant the Essure birth devilck.at 1 34-36. However, on or about May
6, 2015, Tanya Hallum was informed that Dr. Pallisied implanted threedsure birth devices,
which had to be removedd. at § 37. As a result of the ingpitation of the ttee devices, Tanya
Hallum underwent an unwanted hysterectortd,.

Based on these allegations, Plaintiffsncoenced the instant action on January 5, 2017.
The Complaint alleges medical medptice (Count I); negligent faita to publish safety protocols

(Count II); wrongful death/loss @hance of life (Count llt)loss of consortiunCount 1V); unfair

I Although the Complaint alleges that Ms. Rhien was alsengpioyee of Dr. Pallister, Plaintiffs later withdrew this
assertion upon learning that Dr. Pallister did not employ Ms. Ri8erDoc. 46.



trade practices (Count V); medical negligence (Cdiptphysician battery (Count VII); negligent
infliction of emotionaldistress (Count VIII¥,negligent hiring, reterdin, and training/supervision
of Dr. Pallister (Count IX); anahegligent hiring, retention,na training/supervision of Nancy
Rhien (Count X). Plaintiffs seek punitive damag€ount XI). Except for Count VIl directed
towards Dr. Pallister specifically, and Counts VX, and X referring onlyo a singular defendant,
each count appears to be alleggdinst both Dr. Pallister and FC.

Dr. Pallister filed a Motion to Dismiss for Lack of Personal Jurisdiction Pursuant to Federal
Rule of Civil Procedure 12(b)(2). Doc. 20. September 28, 2018, this Court granted the Motion.
Doc. 132. Therefore, the only ataé that remain are as to FC.

On March 17, 2017, FC filed this partial motion to dismiss, under Rule 12(b)(6) of the
Federal Rules of Civil Procedurfar failure to state a clairmpon which relief can be granted.
Doc. 19. On April 17, 2017, Plaintiffs filed a respens opposition to FC’s motion. Doc. 42.
FC filed a reply on June 1, 2017. Doc. 45.

LEGAL STANDARD

l. Rule 12(b)(6)

Under Rule 12(b)(6), a Coumtay dismiss a complaint fordilure to state a claim upon
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). “The nature of a Rule 12(b)(6) motion tests
the sufficiency of the allegations within the four corners of the compldihbBley v. McCormick
40 F.3d 337, 340 (10th Cir. 1994). When considea Rule 12(b)(6) motion, the Court must
accept as true all well-pleaded factual allegatiarthe complaint, view those allegations in the

light most favorable to the nonawing party, and draw laleasonable inferencés the plaintiff's

2 Plaintiffs’ Motion for Leave to File an Amended Complaint Pursuant to Fed. R. Civ. P. 15 (Doc.sAghanted in
part and denied in part. As a result of the Court’s rulinig, allegation of negligent infliction of emotional distress
was dismissedSeeDoc. 131, Order accepting Magistrate Judge’s Report and Recommendation Doc. 130.



favor. Smith v. United State561 F.3d 1090, 1097 (10th Cir. 2008¢yt. denied558 U.S. 1148
(2010).

“To survive a motion to dismiss, a complaimust contain sufficient factual matter,
accepted as true, to state a claim tief¢hat is plausible on its face Ashcroft v. Igbal556 U.S.
662, 678 (2009) (citations omitted). “A claim haifl plausibility when the plaintiff pleads
factual content that allows the court to draw itsasonable inference that the defendant is liable
for the misconduct allegedld. “Where a complaint pleads fatkat are ‘merely consistent with’
a defendant’s liability, it ‘stops short of the linetween possibility and plaibility of entitlement
to relief.” 1d. (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 557 (2007)).

The Court inlgbal identified “two working principles” in the context of a motion to
dismiss. Id. First, “the tenet that a court must acceptras all of the allgations contained in a
complaint is inapplicable to legal conclusions. Threadbare recitals of the elements of a cause of
action, supported by mere conclusstgtements, do not sufficeltl. Accordingly, Rule 8 “does
not unlock the doors of discovefyr a plaintiff armed with nothing more than conclusionkl’”
at 678-79. “Second, only a complaint that stateswasgble claim for relief survives a motion to
dismiss.” Id. at 679;seeTwombly 550 U.S. at 570 (holding that plaintiff must “nudge” her
claims “across the line from conceivable to plbales). Accordingly, “where the well-pleaded
facts do not permit the cduo infer more than gnmere possibility of misconduct, the complaint
has alleged—nbut it has not shown—thatpheader is entitled to relief.1d. (citation omitted).

In keeping with these two piples, the Court explained:

A court considering a motion to disse can choose to begin by identifying

pleadings that, because they are no maaa ttonclusions, are not entitled to the

assumption of truth. When there arellypdeaded factual allegations, a court

should assume their veraciyd then determine whethirey plausibly give rise
to an entitlement to relief.

Id. at 679.



Il. Choice of Law

When a plaintiff invokes a federdistrict court’s diversity jusdiction, as is the case here,
the district court looks to the forum statehoice-of-law rules to determine which state’s
substantive law to applySee Klaxon Co. v. Stentor Elec. Mfg.,(31.3 U.S. 487, 49697 (1941).
The first step in New Mexico choice-of-law aysik is to characterize the claim by “area of
substantive law—e.g., torts, contracts, domeasi&tions—to which the law of the forum assigns
a particular claim or issue.Terrazas v. Garland & Loman, Incl42 P.3d 374, 377 (N.M. Ct.
App. 2006).

The Plaintiffs’ Complaint relies not on a coaxtt, but on a common-law theory of tort
liability. When a claim is categorized as #ttNew Mexico courts follow the doctrine t#x loci
delicti commissi-that is, the substantive rights of thetjgs are governed by the law of the place
where the wrong occurred.ld. Where the elements of thumderlying claim include harm, the
place of the wrong is the mla where the harm occurredd. (citing First Nat'l Bank in
Albuquerque v. Benspb53 P.2d 1288 (N.M. Ct. App. 1976)The place of the wrong has been
clarified to be the “location of the last act necessary to complete the injloytés v. State894
P.2d 386, 390 (N.M. 1995) (citintyittkowski v. State710 P.2d 93, 95 (N.M. Ct. App. 1985t
quashed708 P.2d 1047 (N.M. 1985)yerruled on other grounds by Silva v. Sta#5 P.2d 380,
385 (N.M. 1987)).

UnderTorres New Mexico’s place-of-wrong rule is notilized if suchapplication would
violate New Mexico public policy.ld.; see also In re Estate of Gilmoré46 P.2d 1130, 1135
(N.M. Ct. App. 1997) (“[P]olicy considerationway override the place-of-the-wrong rule.”).

However, a court should “begin with a strong praption in favor of aplgcation of the place-of-



wrong rule, but [] not close [its] eyes to coefing policy arguments for departure from the
general rule in speaif circumstances.'Gilmore, 946 P.2d at 1136.
[I. Documents Outside of the Pleadings

In support of its motion to dismiss, esmdlyi as related to Counts Il (Wrongful
Death/Loss of Chance of Life) and Count IV (La$sonsortium), FC attaches Exhibit A, which
is a certificate of Charlie Hallum’s death estimating the gestational age as 21 weeks and noting
that he “[d]ied during labor, after [the] first assment.” Doc. 19-1, EXA. As noted above, on a
12(b)(6) motion, the court considesaly “the four corners” of thelaintiff’'s complaint, as it is
tasked with “reviewing the sufficiency of the complaint alondfbffett v. Halliburton Energy
Servs., InG.291 F.3d 1227, 1231 (10th Cir. 2002¢e also Gee v. Pache&®27 F.3d 1178, 1186
(10th Cir. 2010). Thus, the genkrale is that the court cannobmsider materials attached to a
defendant’s motion to dismiss without converting thotion into one for summary judgment. Fed.
R. Civ. P. 12(b). Exceptions toistrule include: “(1) documentbat the complaint incorporates
by reference; (2) documents referred to in the dampand central to the plaintiff's claim and the
parties do not dispute the documents’ authentieihyd (3) matters of which a court may take
judicial notice.” Gee 627 F.3d at 1186 (internaitations omitted). Wheane of these exceptions
applies, a court may take judatinotice of some facts withotriggering conversion of a 12(b)(6)
motion to a motion fosummary judgmentld.; Tal v. Hogan 453 F.3d 1244, 1264 fn.24 (10th
Cir. 2006).

Under the first and second exceptions, thetamayy consider not only the complaint itself,
but also attached exhibitsidus. Constructors Corp. v. U.S. Bureau of Reclamafiéri-.3d 963,
964—65 (10th Cir. 1994), and documents incaafed into the comgint by referenceTellabs,

Inc. v. Makor Issues & Rights, Lidb51 U.S. 308, 322 (2007). A defendant may submit for



consideration an “indisputably authentic comf’ a document referred to by plaintiff in the
complaint that is “central to” the plaintiff's clainGFF Corp. v. Assoc. Wholesale Grocers, Inc.
130 F.3d 1381, 1385 (10th Cir. 1993ge also Jacobsen v. Deseret Book 287 F.3d 936, 941—
42 (10th Cir. 2002) (noting thatcmurt may consider documentsvihich the complaint refers if
the documents are central to the plaintiff's claind the parties do not dispute their authenticity);
Alvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007).

Under the third exception, a court may “take jualiciotice of its own files and records, as
well as facts which are a matter of public recordSc¢hendzielos v. Silvermat39 F. Supp. 3d
(2015) (citingVan Woudenberg ex rel. Foor v. Gibsdill F.3d 560, 568 (10th Cir. 2000),
abrogated on other grounds by McGregor v. GihstdB F.3d 946, 955 (10th Cir. 2011)). While
the court may take judicial notice of documents hre a matter of publrecord, it may not take
the facts asserted in the filings to be tri@. In other words, a coumay take notice of public
records to show their contentsut not to prove the truth ofiatters asserted thereiVildearth
Guardians v. Pub. Serv. Co. of Cgl698 F. Supp. 2d 1259, 1263 (D. Colo. 2010) (ciindord
Asset Mgmt. Ltd. v. Jaharig97 F.3d 1182, 1188 (11th Cir. 2002)).

DISCUSSION

l. The Court will Apply Colorado Law.

FC argues that New Mexico courts follow the doctrindeaf loci delicti commissin
determining which jurisdiction’s law applies to a tort action and that, because the harm here
occurred in Colorado, Coloradonapplies to Plaintiffs’ clans. Doc. 19 at 7 (citinijlontafio v.
Frezza 352 P.3d 666 (N.M. Ct. App. 2017#gv'd on other ground¢§N.M. Mar. 13, 2017)).

Plaintiffs disagree, arguing that Néviexico law applies to this case.



Plaintiffs, however, make no cognizable argumnfor why New Mexico law should apply.
They state that “Defendants have misreadthreesapplication to claim that Colorado law should
apply to a New Mexico caseayithout considering thatorreswas an example of a public policy
exception to New Mexico’s application ofetiplace-of-wrong rule Doc. 42 at 7-8Torreswas a
wrongful death action against theatét of New Mexico for failure to investigate a crime in New
Mexico that resulted in murdein California. 894 P.2d 386. Ithough the deatheccurred in
California, the Supreme Court of New Mexiapplied New Mexicdaw under a public policy
exception because the action waaiagt government officialdd. at 390 (“[p]ublic policy dictates
that New Mexico law determine the existence of duties and immunities on the part of New Mexico
officials.”) (citing Wittkowskj 710 P.2d at 96).

Plaintiffs also state that “atif their causes of action lie thin the wake of Defendant’s
New Mexico commercial activities.” Doc. 42 atBhey attempt to draa direct parallel t&€ronin
v. Sierra Medical Cented 0 P.3d 845 (Ct. App. N.M. 2000), staf that the cases involve “similar
issues.” Id. at 1. Although both cases involve a neadlimalpractice action brought against a
hospital, treating physicians, and physicigm®fessional corporation, the issue@monin was
whether the state court had pmral jurisdiction over the defendanwho resided in Texas. The
case was dismissed for lack of personal jurisdicii®mo all but the Hospital “because Plaintiffs’
causes of action lie within the wake of Hospitalteitional, purposeful, and persistent transaction
of business in New Mexico.Cronin, 10 P.3d at 847. I€ronin, however, the Court applied the
place-of-wrong rule and “assume[d] without daicg” that the tortwas committed in New
Mexico. Id. at 850. The Court went on to conduct aalgsis of personal jurisdiction, which is

not at issue in this case as FC haisoeded that this Court has jurisdiction.



As discussed above, the New Mexico Supr@uoert has adopted the “place-of-the-wrong”
rule in choice of law cases involving tort actiori®errazas 142 P.3d at 377. Plaintiffs’ injuries
involve the premature delivery &fharlie, the death of Charli@anya Hallum’s sterilization and
hysterectomy, and the resulting emotional suffering. Charlie was delivered and died in Colorado,
and both the sterilization procedure and the mgstemy were performed in Colorado. Because
Plaintiffs’ injuries took place in Colorado, undgew Mexico choice of law rules, Colorado law
governs Plaintiffs’ claims. Plaiifiis do not argue that a public poy exception should be applied
here, and this Court has notidified any reason why applyir@@plorado law would violate New
Mexico public policy under the circumstances aétbase. Accordingly, this Court will apply
Colorado law to Plaintiffs’ claims.

. Failure to State Claims

Pursuant to 12(b)(6), FC contis that all but Count | shoulsk dismissed for failure to
state a claim upon which relief can be grant€de Court will address each claim in turn.

A. The Medical Malpractice Claim (Count I) May Proceed as it Pertains to FC'’s
Vicarious Liability for Physician Assistant Nancy Rhien’s Conduct.

In Count I, Plaintiffs bmmg medical malpractice claimsagst FC based on the medical
care provided by both Dr. Pallister and Physidasistant Nancy Rhien. FC argues that, to the
extent that these claims are based on the gakdare provided by Dr. Pallister, as opposed to
Rhien, these claims fail, becausegrofessional medical corpa@t cannot be held vicariously
liable for the acts of its physician$-C further argues that onlanya Hallum, as the patient of
FC, has standing to bring a medical malpracticergland thus that the medical malpractice claims
alleged on behalf of Jesse and Charlie Hallum ineisismissed. Doc. 19 at 8. The Court agrees

with both arguments.



First, a medical malpractice action iparticular type of negligence actioreenberg v.
Perking 845 P.2d 530, 534 (Colo. 1993). Here, FC employed a physician, Dr. Mareca Pallister
[Doc. 1 at T 9], and a physician’s assistant, Nancy Riiera{ { 21], who provided the medical
care in question in this actiorPlaintiffs must show that theare provided by the defendant fell
below the degree of knowledge, skill and care usedther doctors practitg in the same field,
in the same locality and at the same tirSBeeColorado Civil Jury Instruction 15:1 (2018 edges
also Redden v. SCI Colorado Funeral Services, B&P.3d 75, 81 (Colo. 2001).

To prevail on a medical malpractice claimaagst FC, Plaintiffs must pursue the claim
under a theory of vicarious liability as to FC. Howev@o]orado law is clear and Colorado has
adopted the “corporate practiceragdicine doctrine” which holds that, because it is impossible
for a corporation to perform medical actions ob#licensed to practiaeedicine, it is equally
impossible for a professional medical corporatiofaécheld vicariously liable for the acts of its
physicians. Estate of Harper ex rel. Al-Hamim v. Denver Health & Hosp. Auih0 P.3d 273,
275 (Colo. Ct. App. 2006) (citingediatric Neurosurgery, P.C. v. Russéld P.3d 1063, 1067
(Colo. 2002)). The “only exception to the doctrine has been when a hospital has committed
independent acts of negligenceld. at 276. AlthoughRussellcreated another exception, as
explained inHarper, the General Assembly later amendgalorado statute to make clear that
“while physicians may be employed by hospitalsg by professional service corporations owned
by physicians, these legal relationshipsnddexpose professional cor@ions and hospitals to
vicarious liability for the negligent & of their medical professionalsld. (citations omitted).

Here, it is undisputed thdC is a corporationld. at { 7], and thus cannot be held

vicariously liable for a physiciag’negligence under Colorado law. It follows that Plaintiffs cannot



state a claim of medical malpractice againstd&Sed on the allegedly negligent care provided by
Dr. Pallister.

Plaintiffs’ arguments to the contrary are unéimgi As an initial matter, Plaintiffs cite
New Mexico law explaining that a physician’s liability to a third party is relative to foreseeability,
duty, and professional standards of medical c&ec. 42 at 9-11. This case law is irrelevant.
First, Colorado law, not New Mexico law, must d&gplied in this action. Second, because this
partial motion to dismiss is only about F@ability to Plaintiffs, case law regardingoaysician’s
liability rather than an employer or corporati@not at issue hereAccordingly, the Court
dismisses the claims set forth in Coutttdt are based on Dr. Pallister’'s conduct.

Next, Plaintiffs have failed tstate a medical malpractice claim behalf of either Jesse or
Charlie Hallum. The Complaint’s only factual allegations against FC relate to Tanya Hallum’s
obstetrics careSeeDoc. 1 at 1 10. Plaintiffs have ndteged facts that, froven, would establish
any of the elements of medical malpractice, ngnthat (1) FC owed Jesse or Charlie Hallum a
legal duty; (2) FC breached that duty; (3) Jesseharlie Hallum suffered injury; and (4) there is
a causal relationship betweer threach and the injunysee, e.gDay v. Johnsor255 P.3d 1064,
1068-69 (Colo. 2011) (en bansge also Ryder v. Mitcheb4 P.3d 886 (Colo. 2002) (holding
that a child therapist did not owe a duty of carbeo patients’ parents)Accordingly, the Court
dismisses the claims set forth in Count | that larought on behalf of Jesse and Charlie Hallum.
Count | remains viable to the text that it alleges medical tpaactice claims by Tanya Hallum
against FC based on the allegedlgligent care providé by Ms. Rhien.

B. The Court Will Not Dismiss the Negligem Failure to Publish Safety Protocols

Claim (Count Il) and Medical Negligence Claim (Count VI) as Duplicative of
Count | (Medical Malpractice), Nor for Failure to Meet the Pleading Standard.

FC argues that Counts Il and VI are dupliwatof Count | and should therefore be

dismissed. Doc. 19 at 9-10. Pidifs respond that each of the three claims “share some factual



information” but are distinct. Doc. 42 at 8-9. Sfieally, Plaintiffs state that “Count Il is distinct
from Count I, in that Count Il inades an additional failure to prold safety procedures to prevent
further injury within their duty otare, when complications ariseld. at 9. Plaintiffs also state
that Count VI is distinct fronCount | “in that thisclaim alleges and r&s upon the fact that
Defendants negligently failed to give consat@n to their duty in providing well qualified
specialists in a locality that required Mhegualified specially trained employeesld.

Duplicative claims may be dismissed pursuamte 12(b)(6) or may be stricken pursuant
to Rule 12(f) as “redundant, mmterial, impertinent, or scarldas” for the sake of judicial
efficiency. See Sw. re, Inc. v. G.B. Invs. Reins. Co.,, INd. 10-856 BB/WPL, 2011 WL
13114921 at *1 (D.N.M. June 17, 2011). “Claims dwelicative when thegre substantially the
same as other claims in the suitld. However, even if the court were to find two claims
duplicative, the plaintiff is permitteto plead alternative theories of recovery. The Federal Rules
of Civil Procedure provide that “a party may settidwo or more statement$ a claim or defense
alternatively or hypothetically, eithém one count or defense or separate counts or defenses.”
Fed. R. Civ. P. 8(d)(2). Therefore, the Gowill not dismiss Counts Il and VI as they can
otherwise be pled in the altertive, even though Plaintiffsdlinot plead them as such here.

The Court also finds that Prdiffs meet the necessary pléagi standard for Counts Il and
VI. Count Il alleges that defendants “were negligarfailing to establish appropriate protocols
in the management and assessment of hgjh-patients presenting with pregnancy
complications,” [Doc. 1 at £8], “failed to recommend folle up care to Tanya Hallum1d. at

52], and “were negligent in failing to establishfoltow appropriate protocols in the implantation

of birth control devices”Ifl. at § 55].



Count VI alleges that defendants “held thelvse out as specialists” who were “under a
duty to posses and apply the knowledge and to use the skill and care ordinarily used by reasonably
well-qualified specialists practiog under similar circumstances. The physicians failed to do so
and were negligent.” Doc. 1 @t84. The claim further allegéisat FC was “under a duty to use
ordinary care to avoid or prevent what @asonably prudent person would foresee as an
unreasonable risk ofjury to another” [d. at T 85], that defendants “knew or should have known
that employees with other qualifications weeeded for Plaintiff to receive proper care” and
failure to refer led “Defendanfto breach] their duties to Plaifftand [act] negligently” Id. at
86]. Plaintiffs allege that defendants’ actidomth “caused Plaintiff Tanya Hallum’s catastrophic
injuries” [Id. at § 87] and “allowed Plaintiff Tanya Ham’s condition to worsen, resulting in
negligent surgery, and latem unwanted hysterectomyid[ at { 88].

To state gorima facieclaim of negligence under Coloradalaa plaintiff must allege facts
that, if proven, would establish)(the existence of a legal duty; (2) that the defendant breached
that duty; (3) that breach was the proximate cafisiee plaintiff's injuries; and (4) what were the
resulting damagesObservatory Corp. v. Da)y7r80 P.2d 462, 465 (Colo. 1989). When a claim
alleges negligence against a professional, thaegsainal is judged according to the tenets of the
field to which that individual belongdJnited Blood Servs. v. Quintan®27 P.2d 509, 520 (Colo.
1992). To be successful, the pi#if would have to show thahe professional’s conduct fell
below the standard of care appropriate to the profession, whiehallg requires expert testimony
to assist the trier of fact in determining thpplicable standards because, in most cases, the
standards are not within the pigw of ordinary personsld. Thus, courts redre plaintiffs, as

part of a professional negligence claim, ttabksh the appropriate standard of care.



Here, Plaintiffs’ Complaint, as summarizedbove, sufficiently sets forth allegations
asserting that FC, Ms. Rhien, and Dr. Pallistdedato establish safety protocols and failed to
provide adequate medical careTtanya Hallum. Plaintiffs alige that Defendants had a duty to
provide adequate medical care to Ms. Hallurat tio follow up care was provided to Ms. Hallum
when she presented at FC withmplications, and that this cadsthe premature birth of Charlie
Hallum. Therefore, Counts Il and VI will not be dismissed.

Under the corporate practice of medicine daoet discussed abovéy the extent that
Counts Il and IV state claims against FC lohsa the independent medical judgment of Dr.
Pallister, as opposed to that of Rhien, thoseigus of Count Il and VI are dismissed with
prejudice.

C. The Court will Not Dismiss the Wrongful Death/Loss of Chance of Life Claim

(Count I11).
a. Wrongful Death

FC argues that Plaintiffs’ wrongful death claist®uld be dismissed for two reasons. First,
FC argues that because Colorade tlbes not permit claims for wrongdfdeath in the instance of
fetal death, and because Charlie Hallum was notddore, Plaintiffs cannot state a wrongful death
claim. Doc. 19 at 12. Second, FC argues Tiaatya and Jesse Hallucannot bring claims “on
behalf of the Estate of Charlie Hallum” without having obtained “the required appointment as a
personal representative under Colorado ReoBade.” Doc. 19 at 15, .8 (citirtgjll v. Martinez
87 F. Supp. 2d 1115, 1121-22 (D. Colo. 2000)). Chert disagrees with both arguments.

First, Colorado law determines “personhood” by live bilee Gonzale490 P.3d at 830.
A fetal death is not actionable under theldZado Wrongful Death Act because the terms
contemplate only recovery for the death of ar§mn,” which does not include a fetus not born
alive. Colo. Rev. Stat. § 13-21-202. In supporitofargument that Plaiiffs cannot state a

wrongful death claim, FC attaches as an exflharlie Hallum’s Certificat of Death, which states



that Charlie Hallum “died during labor, after [the] first assessment” at 21 weeks gestational age.
Ex. A. FC argues that the Ceitite of Death establishes thatatlie Hallum was not born alive,

and requests that the Court take judicial notit¢he Certificate pursuant to Federal Rules of
Evidence 201(b)(2), “because it is a matter of putdiword and is a fact that is not subject to
reasonable dispute and it is from a source whose accuracy cannot reasonably be questioned.” Doc.
19 at 5, fn.5. Vital statistics records, indhgl death records, hower; are confidential under
Colorado state statut€olo. Rev. Stat. § 25-2-117(1) (201&s Charlie Hallum’s Certificate of

Fetal Death is a vital record, considered caeriith| under Colorado stagytthe court cannot, as

FC requests, take judicial notice of it as almubecord. Nor did Plaintiffs incorporate the
Certificate of Fetal Death by reference in their compla8de GFF Corp.130 F.3d at 1385. The
Court may, however, take judiciabtice of the Certificate dDeath because Plaintiffs do not
challenge its authenticity and it is measonably subjéto question.See, e.gG-1 Holdings, Inc.

v. Baron & Budd 2003 WL 193502, at *8 (S.D.N.Y. Jar®,2003) (finding that a court could

take judicial notice of #h date of death based on uncertifiepies of death certificates offered by

the defendants in deciding a Rdl2(b)(6) motion to dismiss).

This, however, is not the end of the inquiry. eBtatement in the Qdicate of Death that
Charlie Hallum “died during labor, after [the] first assessment” at 21 weeks gestational age is too
vague to conclusively establish whether Charlie aas alive. Further, Plaintiffs clearly dispute
that Charlie Hallum was stillborn; to the conyrathey specifically allege that Charlie was born
alive, “lived for a short durationdnd “[w]ith proper care [] woullave survived past his January
11, 2015 birth.” Doc. 1 at 1 32, 67. Accordingly, while this Court may take notice of the
Certificate of Death, it may not d for the purpose gfroving that Charlie “died during labor,”

rather than sometime after he was bd®ee, e.gBohrer v. County of San Diegb04 Cal.App.3d



155 (Cal. App. 1980) (holding thatetcourt erred in taking judicialotice of the cause of death
on the decedent’s death certificate where the omasen dispute). Because the Complaint alleges
that Charlie Hallum was born alive, and becauseQartificate of Death provides no evidence to
the contrary of which this Court may take judigiatice, Plaintiffs havproperly stated a wrongful
death claim.

Next, although FC argues that Tanya argsdeéHallum may not properly bring claims on
behalf of the Estate of Charliallum, Plaintiffs state in the @aplaint that Tanya Hallum is the
Personal Representative of Charlie Hallum’'s estételeed, she is listed asich in the action.
Doc. 1 at § 4. The Court thus must accept Trzatya Hallum properly represents the estate of
Charlie Hallum and has not misrepresented hienseéhese proceedings. Accordingly, FC has
provided no basis for this Court to diss Plaintiffs’ wrongful death claim.

b. Loss of Chance of Life

Also in Count I, Plaintiffs bring a claim for “Loss of Changsc] of Life,” [Doc. 1 at 8]
which is a claim separate from that of wranigfleath under Colorado law. FC makes several
arguments why this claim should be dismissed, redarizing it as a survivalction. Doc. 19 at
14-17. First, it argues that there is no right of action for loss of chance of life because the decedent
was a fetus not born alive and therefore not a “person” under Colorado’s stdtuae.15-16.
Second, FC argues that even if there wasraval action, none of the damages claimed are
available under the survival statutiel. at 16 (citing Colo. Re\Stats. 88 13-21-102.5(2)(b), 13—
20-101(1)). Third, FC argues that loss of a chdiecea theory that isnconsistent with and
unavailable under Colorado lawltl. Plaintiffs do not address theasgyuments in their response.
Doc. 42 at 11-12. Their Complairgsrts that Charlie Hallum wouféve survived past his date

of birth had there been proper medical care. Doc. 1 1 67.



Under New Mexico law, “loss of chance” opt chance” is a claim that there was a chance
an individual would have been bettdéf with adequate care but, besalof negligence, this chance
has been lost.See Albers v. Schult275 P.2d 1279, 1282 (N.M. 1999). This theory does not
require the plaintiff to allege that the malpractiegsechis or her entire injury, but rather that the
“health care provider’s negligence reduced the chaheeoiding the injury actually sustained.”
Id. at 1283. This theory has been met with restgtam other jurisdictionbut is, in New Mexico,

“a separate and distinct injury establishedtbg same basic elements as any other medical
malpractice tort.” Id. (citing Perez v. Las Vegas Med. G805 P.2d 589, 592 (Nev. 19913ke
also Baer v. Regents of Univ. of C&I72 P.2d 9, 12 (N.M. Ct. App. 1998). The difference between
loss of chance and other medical malpractice actofenly in the nature of the harm for which
relief is sought.”Id. at 1284.

Unlike New Mexico courts, a survey of Colorado law indicates that Colorado does not
allow for loss of chance as a separate claim rather as a thepof negligence.See, e.gSharp
v. KaiserFound. Health Plan of Colp710 P.2d 1153, 1156 (Colo. App. 198&if,d, 741 P.2d
714 (Colo. 1987) (finding in a medical malpractice dase¢“it is left to thgury to decide whether
there is a probability that defendants’ negligence aveause in fact of that loss [of chance to avoid
the harm].”). Here, the Court interprets Plaintiffigim of Loss of Chanceot as a separate claim
in and of itself or a claim foright of survival, but rather aa theory of negligence, which is
permissible under Colorado law. Accordinglyerthis no claim for this Court to dismiss.

D. The Court Will Not Dismiss the Loss of Consortium Claim (Count IV).

Plaintiffs seek damages for loss of consontiuDoc. 1 at 1 70-74. FC argues that the
loss of consortium claim is unavailable here bec#us&upreme Court of Gwado has held that

deprivation of filial consortiunis not an available cause aétion under Colorado common law,



apart from damages available under the WfohDeath Act. Do. 19 at 17 (citingglgin v.
Bartlett, 994 P.2d 411, 417 (Colo. 1999)). FC atsgues that Charlie Hallum cannot seek
damages for loss of consortium with himsétf. Plaintiffs cite New Mexico law, listing elements
that they would have to prove for a loss of consortium claim in New Mexico, and expand upon the
issue of foreseeability. Doc. 42 at 12—-13. Toaycede that “Charlie Ham cannot legally claim
loss of consortium.”ld. at 12.

The common law of Colorado does not recagra child’s right to consortium damages
for loss of aninjured parent’s society and companionstgge Lee v. Colorado Dep’t of Health
718 P.2d 221 (Colo. 1986). This holding has also bpetied to a parent’s filial consortium claim
for injury to a child. Elgin v. Barlett 944 P.2d 411, 418 (Colo. 1999s discussed iklgin, the
Supreme Court of Colorado defers to the General Assembly in the matter of consortium claims.
Id. To that end, the General Assemhbsauthorized claims for loss of consortiunmmongful
deathcases. In 1989, the Genefssembly amended the Colorado Wrongful Death Act and
expanded the categories of damageswexable in wrongful death actionkl. (citing ch. 13, art.
21, 8 203, 1989 Colo. Sess. Laws 752). The amesta¢ate allows for recovery of damages for
“grief, loss of companionship, paand suffering, and emotionakess, to the surviving parties
who may be entitled to sueld.

In this case, the Court will not disssi the Wrongful Deatltlaim (Count Ill) as
nonactionabledeesupraPart C(a)] and, as such, a Loss @in€ortium claim is still viable under
Colorado law. However, the Court agrees—Rialntiffs concede—that Charlie Hallum cannot
have a Loss of Consortium claim with himself. eT@ourt will therefore dismiss the claim only as

it applies to Charlie Hallum.



E. The Court will Dismiss the Unfair Trade Practices Claim (Count V) With
Prejudice.

FC argues that, because Colorado law applies,Mexico laws cannot give rise to a claim
for relief. Doc. 19 at 18. Although FC provideslegal support fothis assertion, ik district has
found that when applying another state’s lawjrok pursuant to New Mexico statute would be
dismissed for failure to state a claim under i of the state the court is applyirfsee, e.glLee
v. Cont'l Cas. Cq.No. CV 04-0049 WJ/RHS, 2005 W8164232, at *2 (D.N.M. Mar. 24, 2005)
(holding in a Motion for Determination of Choicelaiw that, where the laws of the State of Texas
governed both the contract andttdaims, any claims of reliddfrought pursuant to New Mexico
statutes were necessarily dismissed).

Once a court determines the choice-of-lander New Mexico’s place-of-wrong rule, it
must also evaluate whether such applaratwould violate New Mexico public policysee Torres
894 P.2d at 390 (citingvittkowskj 710 P.2d at 95). “Mere diffemees among state laws should
not be enough to invokedtpublic policy exception.’/Reagan v. McGee Drilling Corp933 P.2d
867, 869 (N.M. Ct. App. 1997).

Here, Plaintiffs seek relidbr Defendants’ alleged violatioof the New Mexico Unfair
Practices Act ("NMUPA”"). By virtue of this @urt’s determination that Colorado law applies to
this tort action, claims for hef brought pursuant to New Meco law, including the NMUPA,
must necessarily be dismissed for failure toestatlaim upon which relief can be granted. That
such a claim is potentially unavailable undetdZado law is not sufficient to invoke the public

policy exception.



F. The Court will Dismiss With Prejudice the Physician Battery Claim (Count VII),
as it Pertains to FC.

It is unclear from the Complaint which atas apply only to FC, only to Ms. Rhien, only
to Dr. Pallister, or some combination thereof. s Pallister is listedxplicitly in Count VII
[Doc. 1 at T 90] and the rest of the claim refere defendant, singular, the Court believes that
Count VII applies only to Dr. Pallister. Dr. Hater has separately brought a Motion to Dismiss
for Lack of Personal Jurisdiction Pursuant tdeR12(b)(2) [Doc. 20], which was granted by this
Court [Doc. 132]. Accordingly, CouVIl, as it applies to Dr. Pallisr, has already been dismissed
from this action. To the extetitat Plaintiffs intended, througBiount VII, to bring a vicarious
liability action against FC foDr. Pallister’'s conduct, the Countust dismiss this count under
Colorado’s “corporate practice of medicine doctrin8&e supr#art A.

G. The Court Need Not Rule on FC’s Argumaet to Dismiss the Negligent Infliction
of Emotional Distress Claim (Count VIII).

FC argues Count VIl should be dismissed bec#usee is no allegatiothat any Plaintiff
was in the zone of danger and f@for his or her safet Doc. 19 at 18. Tdre is no need for the
Court to address this argument, as Plaintiffs have withdrawn their negligent infliction of emotional
distress claim. Doc. 46ee alsdocs. 130, 131.

H. The Court will Dismiss Without Prejudice the Negligent Hiring, Retention, and
Training/Supervision Claims (Counts IX and X).

FC argues that Counts IX and X should be dsed because there are facts alleged in
the Complaint that support a plausible claim fagligeent hiring, retentiomr training/supervision.
Doc. 19 at 19. As to both DPRallister (Count 1X) ad Ms. Rhien (Count X)Plaintiffs “merely

conclusorily Eic] plead the elements” without citirapy facts to support their claimid.



In response, Plaintiffs incectly cite the general pleid) standard adopted by New
Mexico courts. Doc. 42 at 17. This action, however, is before a federal district court, which
follows the federal pleading standard discussledve. The federal pleading standard requires
“more than unadorned, the-defendant-unlawfully-harmed-me accusafiarmimbly 550 U.S. at
555 (citingPapasan v. Allaind78 U.S. 265, 286 (1986)).

In order to prove a claim of negligent hiringderetention, a plaintiff nat allege “the usual
elements of negligence—duty,each, injury, causation—and tlestablishment of an agency
relationship between the employer and the alleged employ#el$en v. Archdiocese of Denyer
413 F. Supp. 2d 1181, 1183 (D. Colo. 2006) (citatioitten). In addition, the employer will be
found liable for negligent hiringral retention if, at the time of hiring, the employer had reason to
believe that hiring the employee in question wlocieate an undue risk of harm to othev&an
Osdol v. Vogt908 P.2d 1122, 1133 (Colo. 1996). In examgna negligent hiring and retention
claim, “the court does not inquireto the employer’s broad reasdias choosing this particular
employee for the position, but instead looks to whether the specific danger which ultimately
manifested itself could have reasonaldgb foreseen at the time of hiringd.

In Colorado, an employer who knows or slibiave known that an employee’s conduct
would subject third parties to amreasonable risk of harm can held directly liable to third
parties for harm proximately caused by the employee’s conBwstefano v. Grabriarn763 P.2d
275, 288 (Colo. 1988). To maintain a claim for Irgnt supervision, a plaiiff must establish
that the employer had reason to believe thatiradue risk of harm would exist because of the
employment.ld.; see also Kahland v. Villarreal 55 P.3d 491, 493 (Colo. Ct. App. 2006).

Here, Plaintiffs must allege @h FC had a reason to belietvat Dr. Pallister and/or Ms.

Rhien created an undue risk of harm to oth&ahland 155 P.3d at 493. The Complaint fails to



do this, and rather does no more thacite the elements of the clairseeDoc. 1 at 11 96-106,
19 107-117. Even the factual background does not inellegations that either Dr. Pallister or
Ms. Rhien had a history that wouldggyest they would be a risk totjgants, or that, if they did, FC
was aware of any such history. Without factualgateons that suppbtheir claim, Plaintiffs have
failed to meet the requisite pleading standardiombly 550 U.S. at 555. Plaintiffs’ claims for
negligent hiring and supervision stuherefore be dismissed withqarejudice as to Dr. Pallister
(Count IX) and Ms. Rhien (Count X).

I.  The Court will Strike the Claim for Punitive Damages (Count XI).

FC argues that, under Colorado law, a clfompunitive damages is barred by Colorado
law, pursuant to Colorado Revised Statuteti@e 13—-20-101. Doc. 19 at 2EC goes on to state
that a claim for punitive damages is not a separatmdbr relief, and that the inclusion of a claim
for punitive damages in the Complaint violagestion 13—64—302.5(3) of the Colorado Revised
Statutes.ld. at 22.

Plaintiffs do not reggond to FC’s argument for dismissader 12(b)(6) or request that the
claim otherwise be stricken purstidn Rule 12(f)(2) as “immaterial and impertinent at this early
stage” of the case. Docs. 19 at 22; 42.

The Colorado statute governing exemplary dgesan civil actions involving harm to a
person or property provides that such a claim “may not be included in any initial claim for relief.
A claim for exemplary damages in an aotgoverned by [Colo. Rev. Stat. 8§ 13-21-102] may be
allowed by amendment to the pleadings only dfterexchange of initial disclosures pursuant to
rule 26 of the Colorado rules of civil procedureldhe plaintiff establishes prima facie proof of a
triable issue.” Colo. Rev. Stat. § 13-21-102(1.5)(@&he Tenth Circuit has also found that

“punitive damages” does not constitute an independiim, but instead i%art and parcel of a



liability determination[.]” Mason v. Texaco, Inc948 F.2d 1546, 1554 (10th Cir. 1991). Thus, a
claim for exemplary damages isappropriate at this juncture damust be stricken pursuant to
Rule 12(f). See, e.g.United States Welding, Inc. v. Tecsys,,INo. 14-CV-00778-REB-MEH,
2014 WL 10321666 at *20-21 (D. Colo. Dec. 1, 2014iciano v. PereZNo. 06-CV-01284-PSF-
PAC, 2007 WL 1306476 at *5 (D. Colo. May 3, 2007).

CONCLUSION

For the foregoing reasons, this Court findat thlaintiffs have, under Colorado law, failed
to state a claim upon which relief can be grantealibut Counts I, II, 1lJ IV, and VI. All other
counts shall be dismissed failure to state a claim.

In their motion, FC fails tougpport their request for attornéges and costs with any legal
doctrine. Therefore, the Couwtill not award attorney fees.

IT IS THEREFORE ORDERED that Four Corners, OBYN’s Motion for Partial
Dismissal of Plaintiffs’ Claims Rsuant to Fed. R. Civ. P. 12(b)(foc. 19], is granted in part
and denied in part as follow<ounts I, II, 1lI, IV, and VI remairviable as to FC. Count | may
be pursued only on behalf of Tanya Hallum,letCounts Il and IV mg be pursued by Tanya
and Jesse Hallum. Counts IX and X are dés®d without prejudicegnd Counts V and VIl are
dismissed with prejudice

DATED this 18th day of March, 2019.

“United S es District Judge



