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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MARC GRANO, as Wrongful Death
Per sonal representative of the Estate of
FRANCISCA MARMOLEJO, Deceased,

Plaintiff,
VS. No. 17 CV 11 JAPILF

PINNACLE HEALTH FACILITIES XXXIII, LP

d/b/a SAGECREST NURSING AND REHABILITATION
CENTER, PREFERRED CARE, INC., PREFERRED CARE
PARTNERS MANAGEMENT GROUP LP, PCPMG, LLC, and
PINNACLE HEALTH FACILITIESGPV, LLC,

Defendants.
MEMORANDUM OPINION AND ORDER

Plaintiff Marc Grano, personal representative of the Estate of Francisca Marmolejo
(Plaintiff), brings this lawsuit againgite operatoof the Sagecrest Nursing and Rehabilitation
Center (the Sagecrest Centany otherelatedentities® Plaintiff alleges thatMs. Marmolejo
suffered injuries from a falit the Sagecrest Centnd that those blunt hip traunmuriesled to
herdeath on June 4, 2014. (FAC 1 12; Resp. Ex. A.) Defeittaf¢rred Care, Inc. (PCdgks
the Courtto dismiss all claims againstuhder Fed. R. Civ. P. 12(b)(2) for lack of personal
jurisdiction? Plaintiff respondshatthis Court has personal jurisdiction oW&E because €l

participatedn the operation of the Sagecr&sinter’ PClreplies that even though it is related

! FIRST AMENDED COMPLAINT FOR NURSING HOME NEGLIGENCE, WRONGFUL DEATH AND
PUNITIVE DAMAGES (Doc. No. 23).

2MOTION TO DISMISS PREFERRED CARE, INC. FOR LACK OF PERSONAL JURISDICTION (Doc.3&)
(Motion).

*PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANT PREFERRED CARE, INC.'S MOTIGIN
DISMISS FOR LACK OF PERSNAL JURISDICTION (Doc. No. 42) (Response).
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by common ownershifp the entity that operates the Sagecrest CeRlaintiff has notnet his
burden to showhatPClhasthe requisite minimursontcts with New Mexicd Because
Plaintiff haspresented sufficient prima facie evidei@l hashe requiredninimum contacts
with the State of New Mexicahe Court willdeny the Motion.

l. BACKGROUND

On December 2, 201/)ainiff initiated this lawsuit again®efendanfinnacle Health
Facilities XXXIII, LP d/b/a Sagecrest Nursing and Rehabilitation Centtére Fourth Judicial
District Court, San Miguel County, New Mexié®efendant Pinnacle Health Facilities XXXII,
LP remwed the case to this Court undederaldiversity jurisdiction 28 U.S.C. 8 133Rlaintiff
added several related entities as Defend@a#sC) Plaintiff and all of thenamedDefendants,
exceptPCl, have agreed to arbitrate Plaintiff's claifns.

DefendanPinnacle Health Facilities XXXIII, L.Rd/b/a Sagecrest Nursing and
Rehabilitation Centefthe Licensed Operatgr Texas limited partnershigs the certified
provider under Medicare and Medicdidht is licensedo operate the Sagecrest Cenfidriomas
Scott (Scott) is the sole limited partner of the Licensed Opefa¢dendant Pinnacle Health
Facilities GP V, LLC (GP V) (the General Partnar)lexas limited liability companys the
general partner dhe Licensed OperatoBcottis the soleowner ormember ofthe General
Partner SeeJOINT RESPONSE REGARDING CITIZENSHIP FOR DIVERSITY (Doc. No.
36) (Joint Resp.) at 11 6-8. Robert Riek (Riek) is the managingeamserof the General

Partner. (Reply at.p

*PCl also submitted a Reply bri€feeREPLY IN SUPPORT OF MOTION TO DISMISS PREFERRED CARE,
INC. FOR LACK OF PERSONAL JURISDICTION (Doc. No. 4Reply).

®>Grano v. Pinnacle Health Facilities XXXIII, LP d/b/a/ Sagecrest Nursing andtRitation Center No. D-412-
CV-201600573.

®SeeSTIPULATED MOTION TO VACATE TRIAL SETTING AND CASE MANAGEMENT DEADLINES
(Doc. No. 44).



Defendant Preferred Care Partners ManagemenifGi.P.(the Management
Company) a Texas limited partnershiprovides administrative servicesthe Licensed
Operator(Mot. Ex. A, Riek Aff. § 6.)The Managemer@ompanyis comprised of a general
partner, Defendant PCPMG, LLC, a Texas limiiadility companyand fourimited partners
Mindy Provence, Gary Anderson, Gene Lunceford, and Mike Tennyganare Texas
residents(Joint Resp. 11 3-5.) These individuals are also members of PCPMG, LLC.

Defendant PCl is a Delaware corporation withgrincipal place of business in Texas.
(Id. 1 10.) Scott owns 100% of the stock in PRIEK is the Vice President and general counsel
of PCI. (Mot. Ex. A, Riek Aff. § 3.) Riek reports directly to Scott. (Resp. Ex. Ok Rap.
15:11-15.)Therefore PClis related to the Sagecrest Center through a common owner, Scott,
who owns and/or controls P@hdthe Licensed OperatoAccording to RiekPCl provides
“nominal” legal services tthe Licensed Operatanddoes not participate in the day to day
operation 6the Sagecrest Centé?Cl asks the Court to dismiss it from this lawsuit because it
had no role in thalleged negligent treatment of Ms. Malgjo at the Sagecrest Center
Il. STANDARD OF REVIEW

A. Burden of Proof

Whena defendanmoves to dismiss for lack of persopaiisdiction,the plaintiffbears
the burden to provgirisdiction.Fed. R. Civ. P. 12(b)(2Wenz v. Memery Crystd5 F.3d
1503, 1505 (10th Cir. 1993 owever,if a court considera pretrial motion to dismiss féack
of personal jurisdiction without an evidesnty hearing, the plaintiff mushakeonly a prima
facie showing of personal jurisdiction by demonstratatgs with affidavits or other
documentary evidencél. When evaluatinghe evidencgthe court musresolve all factual

disputes in favor of the plaintiffd.



B. Choice of Law

In a diversity action, the court ajpgd the law of the forum ate to determinpersonal
jurisdiction Rambo v. American Southern Ins. (889 F.2d 1415, 1416 (10th Cir. 1988w
Mexico has outlinedh threepart tesffor personal jurisdiction over a nasident defendangl)
the defendant’s acts must be enumerated in the New Mexicealomgtatute; (2) the plaintiff's
cause of action nat arise from the defendant’s acts; and (3)dgfendant’s acts must establish
minimum contacts to satisfy constitutional due process concansa Fe Techs., Inc. v. Argus
Networks, InG.2002NMCA-030, 1 13, 131 N.M. 772, 42 P.3d 1221 (200he NewMexico
long-arm statute provides in relevant part:

Any person, whether or not a citizen or resident of this state, who in person or

through an agent does any of the acts enumerated . . . thereby submits himself or

his personal representative to the juittidn of the courts of this state as to any

cause of action arising from: . . . (1) the transaction of any business; [or] . . . (3)

the commission of a tortious act within this state.
NMSA 1978 § 38-116 (A)(1), (3).However, New Mexico courts do not require a technical
determination thad defendant committed one of the enumerated Spteul v. Rob & Charlies,
Inc., 2013NMCA-072, 304 P.3d 18, 22 (N.M. Ct. App. 201R2iing Zavala v. El Paso Cnty.
Hosp. Dist.,2007-NMCA-149, 1 10, 143 N.M. 36, 172 P.3d 17BsteadNew Mexico courts
“have construed the state loagm statute as being coextensive with the requirements of due
process, [thus, thanalysis collapses into a single search for the outer limitdaf due process
permits.”ld. (quotingF.D.I.C. v. Hiatt,117 N.M. 461, 463, 872 P.2d 879, 881 (1994) (internal
guotation marks and citation omittedjundamentallya plaintiff must show that a defendant
“purposefully avail[ed] itself of the privilege abnducting activities within the forum [s]tate”

and, thereby, “invoke[ed] the benefits and protections of its ladis(€iting Hanson v. Denckla,

357 U.S. 235, 253(1958)).



C. Requirements of Due Procesginimum Contacts

Personal jurisdiction over a nonresident civil defendant depends on the nature and quality
of the defendant’s contacts with the forum. In that regard, personal jurisdictibedras
described as being either “general” or “specif8eéeSproul 2013NMCA-072, § 17 gtating
“for thestate to assert personal jurisdiction over a defendant depends on whetherdiotiguris
asserted is general (glurpose) or specific (cadmked).).

1. Specific Jurisdiction

Courts may exercisgecific jurisdictionwhen the claims “deriv[e] from, or [are]
connected with” the defendasttontactsGoodyear Dunlop Tires Operation, S.A. v. Bro&®4
U.S. 915, 919 (2011)nternal quotation marks and citation omitteflycordingly,“to assert
specific jurisdiction over a nonresident defendant, tamfiff’s claim must ‘lie in the wake’ of
the defendans commercial activities in New MexicaSproul,2013-NMCA-072, 1 17. In sum,
a court may assert specific jurisdiction over a nonresident defendant “if treddaf has
“purposefully directed his agities at residents of the forumghdif the plaintiff s injuries
“arise out of” defendain$ forumrelated activitiesDudnikov v. Chalk & Vermilion Fine Arts,
Inc., 514 F.3d 1063, 1071 (10th Cir. 20@8itation omitted) In the tort context, a defendaras
“purposefully directed” his activities at New Mexico or its residents wehdafendanhas: (i)
taken intentional action; (ii) the action was “expressly aimed” at New Mgearab (iii) the
action was taken with the knowledge that “the brunt of th[e] injury” would be feleimm N

Mexico. Dudnikoy 514 F.3d at 1072 (quotir@alder v. Jones465 U.S. 783, 789-90 (1984)).



2. General Jurisdiction

If a cause of action does not arise out of the defendant’s foelated activitiesa court
may nonetheless maintain general personal jurisdiction over the defendahtibdlse
defendant’s general business contacts with the forum Blelieopteros Nacionales de
Colombia v. Hall 466 U.S. 408, 415 (1984)ee also Ramb&39 F.2cat 1418 (courts recognize
general jurisdiction when a suit does not arise from or relate to the defenttamgcts but is
based on the defendant’s presence or accumulated contacts with the @eaerpl jurisdiction
existswhen “a foreign corporation’s continuous corporate operations within a state are so
substantial and of such a nature as to justify suit against it on causes of asimfiayim
dealings entirely distinct from those activitiekim v. Czerny16-CV-1362 MCA/LF, 2017 WL
3084466, at *6 (D.N.M. July 17, 201{®itation omitted)unreported)Because the Court can
exercise specific personal jurisdiction over PCI, the Court will not addresbevtiee
requirements for general jurisdictidrave been met in this case.

1. DISCUSSION

Plaintiff conterds that PCI providetinportant legabnd regulatory compliance services
to the Licensed Operator thaffected theguality of care available at the Sagecrest Center
Specifically,Plaintiff alleges that PQ legal control of the Licensed Operator ledfel[ure] to
provide sufficient numbers of staff to meet Francisca Mé&jos fundamental care needs;
fail[ure] to hire and train appropriate personnel to monitor, supervise, and/or treas€aanci
Marmolejo; failure to provide a safe living environment for Francisca Maejopfailure to
recognize significant environmental factors which posed a fall risk te¢BmnMarnolejo and
respond to the same, and fiaik] to timely recognize significant changes lire ttondition of
Francisca Marmlejo and respond to the same.” (Resp. at 4, cRIRST AMENDED

COMPLAINT (Doc. No. 23) EAC) 11 12, 25.)n essenceRlaintiff argueghatPClI's activities
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allowed the Sagecrest Center to operate without sufficient stai@éd the needs of residents;
therefore Ms. Marnolejo’s injuriesarcse out ofPClI’s participation in the operation of the
Sagecrest Centand, consequently, this Court can exersisecific personal jurisdictioover
PCl in this case.

PCI argues thalaintiff has failedo showthatPCI’s provision of nominal legal services
to the Licensed Operataffected the care provided at the Sagecrest Center; ther@tondiff’s
claim doesnot*“arise out of’PClI’'s forum-related activitiesReik stateshatat the time Ms.
Marmolejo resided at the Sagecrest Cerfé&®] dd not actively participate in the daily operation
of the Sagecrest CentéMot. Ex. A, Riek Aff.  13.Riek claims thaPCI dd not directly
supervise the staff at the Sagecféshterand dd not create or control the budgets, staffing
levels, staff traininger policiesandproceduresit the Sagecre§&tenter (Id. 11 26, 28.) Thus,
PClcontendghatthis Courtcannot exercise specific jurisdiction over(ld.  38.)

A. Legal Services

PCl provides legal services to the Licensed Operator an@th&s nursing facilities in
12 states(Mot. Ex. A Riek Aff. §{] 33—-34; Resp. Ex. D, Riek Dep. 70:20-2hpse services
include revieving contracts with thireparty vendors and facilitating agreements with lenders to
“ensure availability of sufficient financing and needed capitalizatiarfaddity operations.

(Mot. Ex. A, Riek Aff 1 36; Resp. Ex. D, Riek Dep. 53:1-3; 108:14-20.) In addition, PCI
examines lease agreements for the Licensed Operator. (Resp. Ex. D, Riek:B€j2.5When
the Licensed Operator is su&Ihires oversees, and compensdtmsal New Mexicocounsel,

and PClacts as 4clearinghouse” for the production of dauentsin litigation. (Id. 1 36) PCI

" Riek testified in a case in the $®d Judicial District Court, Bernalillo County, New MexiGee Guzman v.
Pinnacle Health Facilities XXXIII, LP d/b/a Sagecrest Nursing & Rehabilitagba), No. D-202-CV-201404529
ORDER ON MOTIONS TO DISMISS FOR LACK OF PERSONAL JURISDICTION (Sep2l6) (denying
PCI's motion to dismiss for lack of personal jurisdiction) (Resp BE}xThe Courtwill take judicial notice of tle
testimonythat is part of the record in this case



hires, overseesnd compensatégéew Mexico counselhen needed fdkew Mexicoregulatory
or employment issugeswvhich may include hiring and firing @imployees(ld. { 36; Riek Dep.
51:5-1253:11-15; 111:20-23Riek could not remember whether he or any of his staff
appeared in person in New Mexico courts in 2B{Resp. Ex. D, Riek Dep. 108:11-111:1Ih.)
providing legal services, Mr. Riek and his staff communicate with the Sag€eneter’s staff in
New Mexico thraigh telephone, email, and FedEx mail deliveiy. 109: 11-15.)
B. Medicare and Medicaid Compliance

Riek reviews and certifies annual reports that must be submitted to Stateisleaid
Federal Medicare officials orderfor the Sagecrest Center to receive reimbursements for costs.
(Mot. Ex. A, Riek Aff. 1 36) As described by one court,

The Medicare Act, established pursuant to Title XVIII of the Social Secdhcity

42 U.S.C. § 1398t seq.js a federal program desigh#& provide health

insurance for aged and disabled persons. 42 U.S.C. 88 1395c, 1395d. The
Medicaid Act, established pursuant to Title XIX of the Social Security Act, 42
U.S.C. 8§ 139t seq.js a joint program funded by both the federal and state
governments designed to provide medical assistance to certain persons in need.
The Medicaid Act is administered by the individual states participating in the
program.

Payment from the federal government (under Medicare) and/or the State (under
Medicaid) is madelirectly to the nursing home for services furnished to eligible
beneficiaries of both programs. However, in order to qualify to receive payments
under either program, a nursing home must be periodically “certified” throng

site “surveys,” as meeting the health and safety requirements specified in th
relevant statutes and regulations. 42 U.S.C. 8§88 13@Di3), (b)(d), (9)

(Medicare); 42 U.S.C. 88 1396r(a)(3), (b)-(d), (g) (Medicaid); 42 C.F.R. § 483.1
et seq(identical certification requirements ugrdboth programs).

Peak Med. Oklahoma No. 5, Inc. v. SebelisCV-597-TCK-PJC, 2010 WL 4637511, at *1
(N.D. Okla. Nov. 5, 2010) (unreported). To receive direct reimbursement, the Licepsetdd
mustalso enteinto a provider agreement with the federal government (under Medicare) and/or

the State (under Medicaid). 42 U.S.C. 8§ 1395cc(a) (Medicare); 42 U.S.C. § 1396a(a)(27)

8 Since theGuzmarcase related to treatment given in 2012, Riek was asked about PClI's adtivitiat year.
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(Medicaid).Id. at *2. Under théMedicare programprovidersreceivemonthlyreimbursements

for covered serviceSunshine Haven Nursing Operations, LLC v. U.S. Dept. of Health and
Human Serviceg,42 F.3d 1239, 1243 (10th Cir. 2014) (citing 42 U.S.C. 88 1395 to 1395kkk-1).
The Centers for Medicare and Medicaid Services (CMS) ovensesmgfacilities to ensure
comgiance with Medicare’s conditions of participatidd. CMS may deny payment, impose

fines, or terminate a facility’s Medicare provider agreement if the faglihorcompliant with

the conditions of participatiomd. at 1245.

The Licensed Operator, asertified Medicare provider, receives regular reimbursements
from CMS for costs incurred in carg for Medicarepatients and fooverhead expenses
attributable to those patientsach year, the Licensed Operator must submatsé report to
ensure that themonthlyMedicarepaymentdor the reported yeawere accurate. 42 U.S.C. 8
13959.“The reimbursement scheme is premised on the assumption that the providers will be
advanced funds periodically to cover their estimated costs and that adjustmeriis masie
later when analysis of their reports reveals the actual cost of coverezbsdnterim payments
are subject to retroactive adjustmendriited States v. Gravette Manor Homes, 1642 F.2d
231, 233 (8th Cir. 1981).

Although Medicaid was established by the federal governriviadicaid benefits are
primarily administered by thigledical Assistance Division of thidew Mexico Human Services
Departmen{NMHSD). NMSA 1978 § 27-2-12.35eegenerallyU.S. ex rel. Baker v. Cmty.

Health Sys., IncCIV. 05279 WJ/ACT, 2012 WL 7220646, at *1 (D.N.M. Mar. 30, 2p12
(“Medicaid programs are adnistered by the States in accordance with Federal regulations, but
they are jointly financed by the Federal and State governifjefuader the New Mexico

Medicaid programthe Licensed Operator, as a Medicaid provider, is parm@-determined,



fixed amount for servicego Medicaid patientsalled a per diem rate for each day thatrovides
care to a Medicaid resident. The per diem imt@alculated every three years using danaual
cost reports. Those costs include labor, rent, equipment, food, supplies, administration, and
certain other expensdabeled home office costSee generallcOST RELATED
REIMBURSEMENT OF NURSING FACILITIES, N.M. Admin. Code 8§ 8.31213seqAt the
end of each fiscal year thécensed Operatanust submit to theIMHSD afinancial and
statistical report containing an itemized list of allowablexd$sMAC § 8.312.3.11C.
C. TheBalderasCase

In State of New Mexico ex rel. Hector Balderas v. Preferred Careetrat., D-101-CV-
2014-02535Balderascase)’ the Attorney @neral of New Mexico, Hector Balderadleges
inter aliathatfor the past several yedP€l and numeroulated entitiehiave committed
Medicaid fraud and unfair trade practices in the operati@esennursing homes in New
Mexico. Balderas also allege¢hat PCI and its related entitibaveviolated state and federal
regulations in the operation of those nursing hoBakleras descrilseempirical studies of staff
to-resident ratiosit theaffiliated nursing homeand alleges that theare chronically
understaffed‘the needs of residents for Basic Care routinely overwhelmed the limitéatstaf
their facilities making it physically and mathematically impossible for the Dafgndursing
Facilities to provide Basic Care that was promised, requamedl paid for by the State and
consumers. The inability of the . . . staff to provide Basic Caedthe need to increase staffing
levels— were or should have been plainly evident to DefendaBtaté ex rel. Balderas v.

Preferred Care, Inc. et alCase No. 15 CV 396 MV/SMV FIRST AMENDED COMPLAINT

°On May 8, 2015, the Defendants, including PCI, removed#iderascase to the United States District Court for
the District of New Mexico. United Stated Distrittdge Martha Vazquez remanded the tasd tothe First
Judicial District Court, Santa Fe County, New Mexi8ee generalyDEFENDANT PREFERRED CARE
PARTNERS MANAGEMENT GROUP LP’S NOTICE OF REMOVA(Doc. No. 1) Ex. A (FIRST AMENDED
COMPLAINT) (BalderasComplaint)
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(Doc. No. 1-2) at 28, § 6Balderas descrilsghe omissions of care at the Sagecrest Center
“significant percentages of Basic Care required by residents ancedliaonhave been provided
to them were not provided.id. 1 118.)Balderageportsthatduring an annual licensure survey
on June 13, 2014vhich wasdays after Ms. Marwiejo’s death, stateinspectors found multiple
violations of regulations relating directly to understaffing and failuresagidare”at the
Sagecrest Centefid. 1 130(a).)Jn sum,Balderasclaims thatPCland its related entitiegperated
elevennursing homes in New Mexico in violation f@fderalMedicare and statéledicaid
regulations. Id. 71 156-173.)
D. PCI's Relationship to th®agecrest Center

Under CMS regulationfCl is considered a “related partg’the Licensed Operattiny
virtue of common ownership.® (Mot. Ex. A, Riek Aff.§32.) In April 2015 howeverPCIl was
listed as having “operational/managerial control” over the Sag€oeestron the Medicare.gov
website (Mot. Ex. B. Riek testifiedthat the April 2015 informatiowas incorrect and that he
did not know where Medicare.gov received the incorrect information. (Reply ExelDrRp.
41:17-42:3 (July 6, 2015)). Currently eldicare.go\states that since August 1, 201lie
Management Company hhad “operational/managerial control” owbe Sagecrestenter
(Reply Ex. C.)PCldoes not explain iay the Licensed®peratoris identified aghe “Legal
Business Name” of the Sagecrest Cebhtéris not named as having operational/managerial
control of the Sagecrest Center, as asserted byiftbks case(ld.) From this informatiorand
Riek’s statements, it is un@ewhich entity,PCl, the Licensed Operatoor the Management
Companyhasprimary responsibility for operating the Sagecrest Center. The Canurt

reasonably infer, however, thedich entity, PCI, the Licensed Operator, and the Management

195cott is the common owneBcottowns 100% of PGlandScottis the sole member of the Licensed Operator’s
General Partnetherefore Scott essentially owns and controls the Licensed Operator.
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Company provides separate but vital services that contributed to the operation gfeitreSa
Center.

Under the CMS regulationt)e Licensed Operator is consideretlaain providet
because it belongs &“group of two or more providers under common ownership or cortfrol.”
(42 C.F.R. § 421.404, Mot. Ex. ®Llis considered achain home office” fol 16" nursing
facilities located in 12 states. (Mot. Ex. Rjek Aff. {1 33-34; Resp. Ex. D, Riek Dep. 70:20—
22.) Under CMS regulations, the Licensed Opernadports and allocateosts for the legal
servicegrovidedto the Licensed OperatdiAs is required for CMS purposes and in the manner
CMS prescribes, PCI reports and allocates its overhead as home office asgisrbad basis
for each of the facilities.(Mot. Ex. A, Riek Aff. I 34.) Btities may not be reimburséwmm
CMS unless theeported costareactually incurred or paiGeeU.S. ex rel. Boothe v. Sun
Healthcare Grouplinc,, 496 F.3d 1169, 1171 (OCir. 2007 (explaining reimbursement
scheme for costs “incurred” from services provided by entities related tp@atieparent
company)Riek assertethatneithe the Licensed Operator nor Medicare paid PCI for the
allocated home office costsd( 35 ReplyEx. D, Riek Dep. 58:8—1PHowever, in the portion

of his testimony in the recor&iek did not state how PCI is paid for the services it provides for

" provider means a hospital, . a skilled nursing facility, a comprehensive outpatient béitation facility, a home
health agency, or a hospice that has in effect an agreement to participate in igdiz&d-.R. § 400.202

'21n his affidavit, Riek stated that PCl is a chain home office for 110 fasjlitiet stated that it is the homi§ice
for 116 in his deposition. (Resp. Ex. D, Riek Dep. 76220)
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the Licensed OperatofSee generallyyot. Ex. A, Riek Aff. 1 32-34.)"® Riek testified that PCI
does not have a contract or agreement with any of the other Defendants, and PCI daspnot “
track’ of the legal services it provides to the Licensed Operator, such as througbattueng of
billable hours. (Resp. Ex. D, Riek Dep. 71:13-16; 82:21-24.)

CMS regulationsstate

[C]osts applicable to services, facilities, and supplies furnished to the provider by
organizations related to the provider by common ownership or control are
includable in the allowable cost of the provider at the cost to the related
organization. However, such cost must not exceed the price of comparable
services, facilities, or supplies that could be purchased elsewhere.

42 C.F.R. 8 413.1CMS prohibits providers from directly reimbursing tAowable cost®f a
“chain home office’

The home office of a chain is not in itself certified by Medicare. Theretsre, i
costs may not be directly reimbursed by Medicare. The relationship of the home
office to Medicare is that of a related organization to participating previder
Home offices usually furnish central management and administrative services,
e.g., centralized accounting, purchasing, personnel services, management
direction and control, and other services. To the extent that the home office
furnishes services related to patient care to a provider, the reasonablé costs o
such services are included in the provider’s cost report and are reimbursable as
part of the provider’s costs. If the home office of the chain provides no services
related to patient care, neither the costs nor the equity capital of the haree off
may be recognized in determining the allowable costs of the providers in the
chain.

131In his deposition, Riek explained that the cost report “is merely a statefraogto. . what's allocated to the
facility. . . . [n]ot representative of what goes to Preferred Qae€, (Reply Ex. D, Riek Dep. 58:138.) Riek
further stated he did not know if the costs were actually paid. HowRiede testified regarding a Medicare cost
report,

Q. Okay. Do you know where on this document you would look to see if it wd® pa

A. | don't beliee there’s any place on this document that shows what costs were actually
paid.

Q. Okay. Does Sagecrest Nursing and Rehab Center usually pay the afsalud tb its
vendors?

A. | can only assume so.

(Id. 58:25-59:6.)
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Home office costs directly related to those services performed for individual

providers and which relate to patient cahas an appropriate share of indirect

costs (e.g. overhead, rent for home office space, administrative salegies) a

allowable to the extent they are reasonable. . . . [T]hose costs related to

nonmedical enterprises are not considered allowable home cfte
(Mot. Ex. B, Form CMS 287-05, 88 3900, 3901.) When asked about cost reports submitted on
behalf d the SagecresIenter Riek testified that he signed cost repatfter reviewing them
(Resp. Ex. D, Riek Dep. 80:19-81;Resp. Exs. F, G, H, I, anddost report§)** Individuals
who signcost reports are required to certify the accuracy of the repadk criminal, civil or
administrativepenalties (Id.)

In Riek’s deposition ifGuzmanhe answered questions concerning several cost reports
submitted for the Sagecrest Center. One of the cost répiekssigned on behalf dfe
Sagecrest Center was a repor2012 reimbursable costSdeResponse Ex. G (20F&deral
Report)).Riek testified that he signethe 2012 Federal Report as an officer of PE&eResp.
Ex. D, Riek Dep. 81:1-h.In that report home office costaere reportecs reimbursable costs.
(Resp. Ex. G.) Rielsserted, however, that “the home office has no legal basi$'slan
administrative regulatory definition promulgated by CMS that anyone that lstedre
organization that provides administrative or managerial services may chakgbdia
administrative costs.” (Resp. Ex. D, Riek Dep. 81:8-13.) When asked to kefireeoffice
costs, Mr. Riek testified th&agecrest Center is allowed reimbursement for a certain amount
attributable to théegal servicesndfor part of PCI's office expensegld. 81:14-82:1.Riek was

also qiestioned aboutost reportdie signed on behalf of the Sagecrest Centiemgtedto the

State of New MexicoSeeMot. Ex. F (2013 State Reportpart B of the 201%tate Report

4 The reports to Statef New Mexico are entitled “Schedule A, State of New Mexico Nursing Bagiinancial
and Statistical Report.” The reports to the federal governarenieferred to as “cost reports.” 42 C.F.R. §413.20(b).
For simplicity, the Court will refer to both typef reports as “cost reports.”
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requires a listing of[c]osts incurred as a result of transactions wétlated organizations:=> PClI
is listed as a “related organizatibpand PCIl's Home Office Costare reported
E. GuzmarOrder

Plaintiff points toanorder inGuzmann which the state court denie€Ps motion to
dismiss for lack of personal jurisdiion. SeeResp. Ex. BEthe GuzmarOrdel). The court found
that PCI had the requisite contacts to satisfy pergonsatliction under New Mexico laas the
“legal arm of the related nursing hom¢s[GuzmarOrderat 6) The courtrelied in parion the
April 2015 Medicare.gounformationlisting PClas the entity witlfoperational/managerial
control” overthe SagecresCenter (Id.) The courtdetermined tha¢ven though Riek’s affidavit
contradictedhe Medicare.gownformation “Movant’s denial, even ifound to be factually
credible at trial, serves in this procedural context to raise a material facbqubsti the Court
must resolve against the Movant [and] . . . precludes dismissal of RC).Tife courtalso relied
on evidencehat PCI receiveffom the Licensed Operatpayment foPClI’'s “home office”
coststhat included théegal service®Cl provided. [d. at5.) The court state®ClI's
“involvement in New Mexico further includes: initially reviewing requestsniedical records
from New Mexiconursing homes, and reviewing and signing off on state and federal costs
reports on behalf of the nursing facilities, PCI also reviews lease agmesefar the nursing
facilities, and has reviewed the lease agreement for at least one of the New Mekimsfaci
(Id. at 6.) Furthermore, the coudlied on the allegatiothat PCI’s “financial decisions and other
activitiesled toPinnacle/Sagecrekicking sufficient qualified staff to care for patients, which
allegedly led to the harm suffered bly. Guzman.”(ld. at8.) The courtconcluded that it had

both specific juisdiction through PCI's operational roland general jurisdictiqrinrough PCI's

15pCl explained that it did not engage in transactions, but that this part oftheefuired that a related party for
whom an operator claims a portion of allocable costs is considered to have he@amsaction” with the operator.
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ongoing provision of legal servicesgeveraNew Mexico facilities which the court
characterized dpurposeful availment of the privilege of conducting business activities with
New Mexico.” (d.)*®
F. Conclusion

PCI's provision oflegal serviceso the Licensed Operator and PCI’s certification of
reports tdfederal and statgovernment authorities are activities thegre essential to the
operation of the Sagecrest Centince most patients at the Sagecrest Center are covered by
either Medicare or MedicaiGgéeMot. Exs.E-J), PCI's legal services related to regulatory
complianceatboththe federal and state levels, metret FCI provided more than “nominal”
legal services. Tiough the provision of regulatory compliance servi€&3lplayed a vital role
in the operation anchanagement of the Sagecrest CerRéll’'s Vice President, Riek, signed
cost reports to both state and federal governments and, thereforereamadably foresee that
PClcould be haled in court in New Mexico based upon the certifications of those répoits.
time, the Medicare.gov websiteported thaPClhad operational/managerial control of the
Sagecrest Center. Although PCI disputes this informatiorthendiebsite nw lists the
Management Groupsahe operator or manager of the Sagecrest Center, the Court must accept
Plaintiff's evidentiary proffers as true to determine whether Plaintiff hesepted prima facie
evidence of personal jurisdiction. “At this stage of the proceedings, it is not foouheto
resolve disputed factRather, tle court ‘must accept the plaintiff's (properly documented)

evidentiary proffers as true for the purpose of determining the adequacy of tadguign

*pCl included as Exhibit B to its Reply an oréigrJudge Sarah Singleton, district judge in the First Judicial
District Court, Santa Fe, New MexicoAmdiev. Pinnacle Health Facilities XXXIlI, LP d/b/a/ Sagecrest Nursing &
Rehabilitaton, No. D-101-CV-201500832. In theODRDER DENYING IN PART AND GRANTING IN PART
MOTION TO DISMISS PREFERRED CARE, INC., PCPMG, LLC AND PINNACLE HEALTH FACILES GP,

V, LLC FOR LACK OF PERSONAL JURISDICTION PURSUANT TO RULEQ12(B)(2) Judge Singletan
without discussiongranted PCl’'s motion to dismiss for lack of personal jurisdictipremised on Defendants’
representation to the Court that they have and will maintain apat®pisurance for this claim(id. at 2.)
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jurisdictional showing.”Walker v. THI of New Mexico at HobBenter 801 F.Supp.2d 1128,
1139 (D.N.M. 2011). The Medicare.gov website, therefore, supports Plaintiff's asgbst
PCI, at one timeheld itself out as the operatorraanager of the Sagecrest Center

Plaintiff dlegesthatMs. Marnolejo received inadequate caretla¢ Sagecrest Centdue
to thelack of sufficient staff to properly supervise the residentb®fSagecrestenter Other
than general denials, PCI provides no evidence to countdattaalassertionAnd the
allegations by the Attorney GeneralBalderascase suppolaintiff's assertion that the
Sagecrest Centenay not have compliedith regulatory requirements for staffing and c&te.
PCl performed services vital to the operation of ten nursing homes in New Mexico, indlueling
Sagecrest CentePClI’s role in this structure was to provide essential legal and regulatory
services, the most important of which was the review and execution of cost sgmbrasinually
to governmental entities responsibide reimbursingeach facility for coveredosts.Therefore,
PCI hassufficientminimum contacts with New Mexico that it “should reasonably anticipate
being haled into courtto answer for the sufficiency of the care provided by the Sagecrest
Center World-Wide Volkswagen Corp. v. Woodsda4 U.S. 286, 297 (198 eealsoHouse
v. 22 Texas Services, Ir@0) F.Supp.2d 602, 607-09 (S.D.Tex. 1999) (finding that Pennsylvania
corporation that was general partner of the limited partnership that managed 49 momsasgn
Texas was subject to specific personal jurisdictiecalise corporation accepted responsibility
for liabilities of the limited partnership despite having only a 1% ownership stteréhe

limited partnership).

Y The Court may take judicial notice of the allegations inBhklerascase even though the Coubesnot

consider the alleged facts as proveh.Louis Baptist Temple, Inc. v. Fed. Deposit Ins. Cé@b F.2d 1169, 1172
(10th Cir. 1979) (“[F]ederal cats, in appropriate circumstances, may take notice of proceedings ircotints,

both within and without the federal judicial system, if those prdiogs have a direct relation to matters at issue.”)
(cited inRosiere v. United State850 Fed. Apjx 593, 595 (10th Cir. 2018)
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PClcitesseveral casedismissingentitiesthat were tangentiallywvolved in nursing
home operationdut those cases alestinguishableln Resource Healthcare of America, Inc.,
flk/a RHA/Home Office, Inc. v. McKinnefloridaappellate court ruled that it had no personal
jurisdiction over Resource Healthcare of America, (Rt1A), the sole ramber of an LLC that
operated Glen Oaks Health Cétden Oaks)940 So.2d 1139, 1142 (Fla. App. 2d Dist. 2006).
The complaint alleged th&HA, “established, conducted, managed, operated, or maintained”
Glen Oaksand therefore, RHA owed a dutydgrercise reasonable care in the operation of the
nursing homeld. at 1143RHA’s president submitted affidavit stating that in addition to
having no role in the management of the nursing home, RHA had “neither billed nor received
money from or on behiabf residents at Glen Oaks Health Care[d’at 1142. The manager of
the nursing home testified by deposition that she had never heard of RHA and was @ot awar
RHA had any involvement in the operation of the nursing haodn@t 1143 .The appellateout
concludedhat“[o] wnership of a resident subsidiary corporation by an ostaie parent
corporation, without more, has been repeatedly deemed insufficient to meet themeqtsrof
[the Florida longarm statute].’Ild. The court noted‘when a parengxercises sufficient control
over a subsidiary that control establishes an agency and supports juristhdt@npresent case,
[plaintiff] did not present an agency theory[lyl. n. 1 (citations omitted)Jnlike in Resource
Healthcare this Court hasvidence that PCI was responsifide maintainingcompliance with
the regulabns vitalfor the operation of the Sagecrest Center and its abiligceve Medicare
and Medicaid reimbursements.

PCI cites aother FloridacaseSchwartzberg v. Knoblodhatinvolved a nursing home
with acomplex corporate ownership and managemgntture 98 So.3d 173, 179 (Fla. App. 2d

Dist. 2012) (describing the licensed operator’'s ownership structure as “a comghlet limited
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liability companies, corporations, and trusts.”). Noting that seventeen Floridaghbosnes
were operated by relateashtities, the court ruled that no personal jurisdiction existed over two
individual New York residents and several New York trusts that owned indirect taterdise
licensed operatorld. at 177*2 The court described three ways in which a plaintiff may establish
personal jurisdiction over an “upstream, nonresident gaj€hf the plaintiff could show that
the parent company independently satisfies the test for jurisgi¢@pthe plaintiffcould present
facts that justify piercing the corporate veait (3)the plaintiffcould shev that the parent
exercisedignificantcontrol over the subsidiary to render the subsidiary an agent or alter ego of
the parentld. at 182. Inthe Schwartzbergasethe plaintiff“established only that the
[defendants] ha[d] indirect ownership interests in the nursing home’s operatingagaagament
companies.Id. In contrastPlaintiff haspresented evidence afmutually advantageous
relationship between PCI and the Licensed Operator in which PCI prdegedsservices and
regulatory compliance that allowlse Licensed Operatto receive reimbursemefdr allocated
costs associated withdke services

The other cases cited by PCI are also distinguish8bke.e.g\Walker v. THI of New
Mexico at Hobbs Cty.801 F. Supp. 2d 1128, 1158-62 (D.N.M. 2011) (finding no personal
jurisdiction over parent company that was sole shareholder of subsidiary opéraimsing
homebecause parent compasgonsored an employee benefit phahich was indicative of a
“general and typical relationshipetween a paremind a subsidiaryDrumm Corp. v. Wright

326 Ga. App. 41, 43, 755 S.E.2d 850, 852 (2014) (finding no personal jurisdiction over Delaware

18 The Schwartzberglefendants submitted affidavits stating that they did not have any affiesployees in

Florida and that they did not control, operate, manage, consult witpenvie the licensed operattd. at 178. In
response the plaintiff submitted an affidavit of a certified public accoumfao reviewed public records, including
the nursing home’s application for licensure and Medicare cost refabids.179. On a Medicaid cost report, Mr.
Schwartzberg is listeds a 45% owner of the licensed operator. However, another cost report staMd th
Stolzberg, was the sole member and manager of the operating comapdime court stated that this presented an
unresolved contradictiohd. The court noted that thomplex ownership structure reflected a trend among nursing
home operators to create “single purpose entities” to “minimize the varsigsofitheir businessedd. at 180.

19



parent corporation that only held investmierérests in healthcare companjdsxtendicae ,
Inc. v. Estate of McGiller857 So.2d 58, 60-63 (Fla. App. 5th Dist. 2007) (dismisSiugadian
parent of subsidiaries that had not operated nursing homes in Florida during theceahente
was a resident of the nursing homes)d Weisler v. Community Health Systems, Ma. 12 CV
0079 MV/CG, 2012 WL 4498919, *1 (D.N.M. Sept. 27, 2012) (dismissing Delaware holding
compaty with indirect ownership interest in hospitagting that holding company had no
employees and haw business ties to New Mexiaend statinghat there were “five separate
entities in the ownership chain between” parent and hospital).

In addition toshowing that PCI has sufficient New Mexico contacts, Plaintiff
must demonstrate that the claims arise from PCI’s contacts with New MexicdifPlain
asserts that PClI’s activities essentially allowed the Licensed Operatyligemtly
operate the Sagecrest Center and receive reimbursed costs from both the Medicare and
Medicaid programdn Alto Eldorado Partnership v. Amre@005NMCA-131, 138 N.M.
607, 124 P.3d 585, the New Mexico Court of Appeals considered this factor and found
personal jurisdiction oveanon-resident parent corporatitratoperated and controlled
the resident subsidiaty thedetrimentof the subsidiaryld. at § 36. Here, PCI approved
cost reports and regulatory filings tlaliegedlyallowed the Sagecrest Center to operate
with insufficient staff to properly care for the residents. Plaintiff has madeveagecie
showing that his cause of action lies in the wake of PCI's activities or sgmiovided
to the Sagecrest Centéd. (stating thathe gaintiff's claim lies in the wakef the parent
corporation’s control of its subsidiary). Therefore, the Court findsRlzantiff has made
an adequate showing that his claims arise out of PCI's involvement in the operation of

the Sagecrest Center.
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In addition to making a prima facie showing tR&l has minimum contacts with
New Mexico,the Plaintiff must also establishat exercise of jurisdiction would not
offend traditional notions of fair play and substantial justice. This determinatioade
by balancing five factorgl) the kurden on the defendarfg) New Mexico’s interest(3)
the plaintiff’s interest(4) the interest in an efficient judicial system, gBllthe interest
in promoting public policyOMI Holdings, Inc. v. Royal Ins. Co. of Cah49 F.3d 1086,
1095-96 (10th Cir. 1998Riek states thdCl'’s offices in Plano, Texas are about 650
miles from Albuquerque, New Mexico. (Mot. Ex. A, Riek Aff. { 40—42Z0) maintains
that to defend this lawsuit in New Mexidts representativesould haveto travel for
depositions and trial, which would subject PCI to substantial and unjustified costs and
expense. Plaintiff counters tHalano, Texass a short plane ride from Albuquerque, New
Mexico. According to Plaintiff representatives of PCI can travel to and from
Albuquerque on the same day based on the avalflajites. The Supreme Court has
noted that “modern transportation and communications have made it much less
burdensome for a party sued to defend himself in a State where he engages in economic
activity.” Fabara v. GoFit, LLC308 F.R.D. 380, 40607 (D.N.M. 2018} amended
(Aug. 20, 2015) (quotingurger King Corp,471 U.S. at 474 (internal quotation marks
omitted). In Employers Mutual Casualty Co. v. Bartile Roofs, Itiee, Tenth Circuit
concluded that this factor weighed “strongly in favor” of the plaintiff, besdos burden
was “relatively slight” for the defendant, a Utah resident, “to litigateeratijacent state
of Wyoming.” 618 F.3d 1153, 1162 (10th Cir. 2010kewise, the burden is “relatively
slight” for PCI, aTexas coporation to litigate “in the adjacent state’Ndéw Mexica Id.

Thisfactordoes not weigh in PCI’s favor.
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Secondthe Court considers New Mexico’s interest in adjudicating this dispute.
“States have an important interest in providing a forum in which their residanteek
redress for injuries caused by outstéte actors.AST Sports Sci., Inc. v. CLF Distrib.
Ltd., 514 F.3d 1054, 1062 (10th Cir. 2008)he statés interest is alsanplicated where
resolution of the dispute requires a general application of the forunsdtates.”OMI
Holdings, Inc, 149 F.3cat 1096 Fabara 308 F.R.Dat407.As illustrated by the
Balderascase, the State of New Mexico takes very seriously itstdytyotect its most
vulnerable residents, the elderly, by ensuring that nursing homes receivimgrgexé
funds are properly and safely operated in accordance with both state and &vderais
factor weighs in Plaintiff's favor.

Third, the Court considers Plaintiff's interest in obtaining convenient and
effective relief inthe forum of choice. Plaintiff and the other Defendants have agreed to
arbitrate this disputddefendants represent that PCI has not agreed to arbitr&aen.
STIPULATED MOTION TO VACATE TRIAL SETTING AND CASE
MANAGEMENT DEADLINES (Doc. No. 44)However, in their answers the other
Defendantstate that Plaintiff's claims are subject to a mandatory binding arbitration
agreementand thus, the claims must be resolved in that fosBANSWER (Doc. No.
25) (Licensed Operator's Answer), ANSWER (Doc. No. 29) (PCPMG, LLC’s Arjswer
ANSWER (Doc. No. 30) (Management Group’s Answer), ANSWER (Doc. No. 31)
(General Partner's Answerjhe Court assumes that after thisnmgJiPClwill recognize
that Plaintiff's claims must be arbitrated and yoih thearbitrationproceeding. fie

Court finds thathis factor is neutral.
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Fourth, the Court inquires whether New Mexisdhe most efficient place to
litigate the disputeThe key to this inquiryis the location of witnesse®@MI Holdings,

Inc., 149 F.3cht 1097.The events leading to Ms. Maahejo’s injury occurred in New
Mexico, andwitnesses to staffing levels and the care Ms. Migjo received at the
Sagecrest Center daxated in New Mexico. Plaintiff is a resident of San Miguel
County, New Mexico. This factor weighs in Plaintiff's favor.

Finally, the fifth factor involves the analysistbk interests of the several states,
in addition to the forum state, in advancingdamental substantive social policies.

OMI Holdings, Inc, 149 F.3dat 1097. This factor focuses on whether the exercise of
personal jurisdiction bg New Mexicocourtaffects the substantive social policy interests
of other statedd. Exercising personal jurisdiction in New Mexico would not affect
policy interests of other states. Moreover, the states are equally irderestaintaining

the integrity of the Medicare and Medicaid programs. This factor also weighs in
Plaintiff's favor.

After weighing the burden oRClagainst New Mexic® interest in adjudicating
the disputePlaintiff's interest in obtaining convenient and effective relief, the interstate
judicial systens interest in obtaining the most efficient resolutiorcadftroversies, and
the shared intest of the several states in furthering fundamental substantive social
policies,the Court concludes thBlew Mexico is a reasonable, if not the most reasonable

forum forresolvingthe Plaintiffs claims.
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IT IS ORDEREDTHAT the MOTION TO DISMISS PREFERRED CARE, INC.

FOR LACK OF PERSONAL JURISDICTION (Doc. No. 3B8)denied.

el ot

@IOR UNITED STATES DISTRICT JUDGE
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