Serna v. Webster Doc. 185

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

EMMA SERNA, d/b/a SERNA &
ASSOCIATES CONSTRUCTION CO., LLC,

Plaintiff,

VS. No. CIV 17-0020 JB/JHR

MARGETTE WEBSTER; DAVID WEBSTER;
STATE OF NEW MEXICO, U.S. Judicial
Court Division; CLAYTON CROWLEY;
ALEX CHISHOLM; CARL BUTKUS; CINDY
MOLINA; ALAN MALOTT; BEATRICE
BRICKHOUSE; BOBBr JO WALKER;
JAMES O'NEAL; ROBERT BOB SIMON,;
ESTATE OF PAUL F. BECHT; CARL A.
CALVERT; JOEY MOYA; AMY MAYER,;
GARCIA MADELIENE; ARTHUR PEPIN;
MONICA ZAMORA; CHERYL ORTEGA;
JOHN DOE #1; PAT MCMURRAY:;
MARTHA MUTILLO; SALLY GALANTER;
NEW MEXICO CONSTRUCTION
INDUSTRIES DIVISION; ROBERT “MIKE”
UNTHANK; MARTIN ROMERO; AMANDA
ROYBAL; NAN NASH and JOHN WELLS,

Defendants.

AMENDED * MEMORANDUM OPINION AND ORDER ADOPTING THE
MAGISTRATE JUDGE'’S THIRD PROPOSED FINDINGS AND RECOMMENDED
DISPOSITION, DISMISSING THIS CAS E WITH PREJUDICE, AND IMPOSING
FILING RESTRICTIONS UPON PLAINTIFF, EMMA SERNA

The Court files this Amended Memorandumi@pn and Order t@orrect typographical
errors. In the original Memorandum OpiniomdaOrder Adopting the Magistrate Judge’s Third
Proposed Findings and Recommendgdposition, Dismissing thi€ase with Prejudice, and
Imposing Filing RestrictiondJpon Plaintiff, Emma Serndjled March 31, 2018 (Doc. 179)
(“Original MOQ?”), the Court wrote:

The Court knows some of the Defendais it know many members of the New

Mexico bar and judiciary . ... To thedbef the Court's memory, it has been in
any of the Defendants home or they ie thourt’'s home. The Court noted at the
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THIS MATTER comes before the Court on the Mstgate Judge’s Third Proposed
Findings and Recommended Disposition, fildghuary 26, 2018 (Doc. 172)(“Third PFRD”).
The Court, having conducted a de naewiew, concludes that the Honorable Judge Jerry H.
Ritter, United States Magistrate Judge’s conclusions and recommendations in the Third PFRD
are not clearly erroneous, arlity, obviously comary to law, or an lause of discretion. The
Court, therefore, will adopt éhThird PFRD. Accordingly, theddirt will dismiss this case with
prejudice and impose filing resttions on Plaintiff Emma Sernas set forth in the Court’s
Memorandum Opinion Order Adopting the dfstrate Judge’s Proposed Findings and
Recommended Disposition at 91-92, filed September 30, 2017 (Doc. 153)(“MOQ”). The Court
denies all other pending motions as moot.

FACTUAL BACKGROUND

The Honorable William P. Lynch, United Statdagistrate Judge, set forth the case’s full
history in the Second Proposed Finding&gl &Recommended Disposition, filed May 4, 2017
(Doc. 118)(“Second PFRD”). The Court will nopeat those facts herelhe case arises from
Serna’s construction contractsdute with Defendants Margetiéebster and David Webster in

state court._See Second PFRD &t 4Serna lost in state court.

Defendants’ names when it was assigned the casand. did not see any reason
to recuse itself.

Original MOO at 15 n.3. Thabbtnote now correctly reads:

The Court knows some of the Defendaatsjt knows many members of the New
Mexico bar and judiciary . . .. To thedb®f the Court’'s memory, it has not been
in any of the Defendants’ homes oreyhin the Court's home. The Court
reviewed the Defendants’ hames whemwas assigned the case ... and did not
see any reason to recuse itself.

Infra at 16 n.4.



PROCEDURAL BACKGROUND

Serna now sues the Websters, their attorney, the attorneys that represented her, sthe
judges that presided over Serna’s case, andusclerks and emplegs of the New Mexico
courts and agencies that investigated Sernaisnst she also generally asserts “that over thirty
defendants have violated her constitutional rights and engaged in a widespread conspiracy
against her.” Second PFRD afil®- In all, Serna lmught 26 counts againgte Defendants. See
Second PFRD at 11-18. In the Second PFRD, lwhoidressed 53 separate filings, Magistrate
Judge Lynch recommended that the Court disnmost of Serna’s claims and impose filing
restrictions on her.See Second PFRD at 44. The Caanibpted Magistrate Judge Lynch’s
recommendations on September 30, 2017. See MQO Relevant here, the Court ordered the
following:

1. Serna may file one amended complaint as only to Defendants [Alex]
Chisholm, [Robert] Simon and the EstatePaul Becht. Serna must file the
amended complaint within ten days fraims Order’s date of entry, and may
not contain criminal charges of any kind.

2. Serna may show cause, in one writtenumoent, why filing restrictions should
not be imposed against her. Serna nsuktmit this document within ten days
from this Order's date of entry and stunot contain spurious allegations of
bribery, collusion, or other fancies thiae world has conspired against her.

3. The Clerk of Court is directed not &mcept any other filings, other than those
described in (1) and (2), from Sernatims matter until further Order of the
Court.

4. Unless Serna files a timely and compliaesponse, the Caduwill impose the
following restrictions on Serna on theeeknth day after this Order’'s date of

entry:

a. To obtain permission to proceed pro se against the Defendants named
herein, Serna must take the following steps:

i. File a petition with the Clerk athe Court requesting leave to
file a pro se original proceeding against the Defendants.



ii. File with the Clerk a notarizedfalavit, in proper legal form,
which recites the issues she seeks to present, including a short
discussion of the legal rightsserted and why the Court has
jurisdiction over the matter. Thaffidavit must certify, to the
best of Serna’s knowledge, th#ie legal arguments being
raised are not frivolous or made bad faith, that they are
warranted by existing law or a good faith argument for the
extension, modification, or reveisof existing law, that the
new suit is not interposed for any improper purpose such as
delay or to needlessly increage cost of litigation, and that
she will comply with all Federal and local rules of this Court.
The affidavit must certify why the proposed new suit does not
present the same issues decitbgdthis Court and repeatedly
addressed by the New Mexico courts and why another suit
against these Defendants would hetan abuse of the system.

5. Serna shall submit these documentstite Clerk of the Court, who shall
forward them to the Chief United States Magistrate Judge for review to
determine whether to permit a pro @aginal proceeding. Without the Chief
Magistrate Judge’s apprdyand the concurrence tiie assigned Article Il
Judge, the Court will dismiss the acti If the Chief Magistrate Judge
approves the filing, he or she shallteanan order indicating that the new
proceeding shall proceed in accordaneith the Federal Rules of Civil
Procedure.

6. Serna shall have ten days from the date of this order to file written objections,
limited to fifteen pages, tthese proposed restriction$ Serna does not file
objections, the restrictions shall takeeaff eleven days from the date of this
order. The filing restrictionshall apply to any matter filed after that time. If
Serna timely files objections, these restrictions shall not take effect until the
Court has ruled on the objections.

MOO at 91-92.

Serna did not file an amended complambdy did she file a sponse to the Court’s
proposed filing restrictions. Instead, Serna filed appeal with the United States Court of
Appeals for the Tenth Circuit. e® Notice of Appeal From U.S. &rict Court, filed October 6,
2017 (Doc. 156). She also filed a motion to redhseCourt from presiding over this case. See

Motion to Recuse & Show Cause With Resp@ctCourt Proceedings, filed October 31, 2017

(Doc. 164)(“Motion to Recuse”). The Tenth Ciitchas since remanded the case to the Court,



because, “[tjo date, Ms. Serna has not filedaarended complaint, nor has the district court
dismissed the case. As a result, the districrtcbas not entered a final decision and we lack
jurisdiction under 28 U.S.C. 8§ 1291.” OrderZat(dated November 27, 2017) filed November
27, 2017 (Doc. 165-1). Thereafter, Serna fiedMotion to Enforce State Mandate and
Reconsideration of the Judg&ecommended Disposition, filed December 7, 2017 (Doc. 167),
but she has not filed an amended complaint or objections to the Court’s proposed filing
restrictions. DefendastJudge Monica Zamora, Judge BeatrBrickhouse, Judge Carl Butkus,
Judge Alan Malott, Joey Moya, Amy Mayer, Méide Garcia, Lynette Rodriguez, Arthur Pepin,
Cheryl Ortega, James Noel, Cindy Molina, Bohly Walker, and the State of New Mexico
(“Judicial Defendantg”’have since filed dicial DefendantsRenewedotion to Impose Filing
Restrictions on Plaintiff, filed Decemb8y 2017 (Doc. 168)(emphasis in original).

Magistrate Judge Rittegets forth this preural history in th&hird PFRD. _See Third
PFRD at 2-3. Then, after discussing the ligpble standards, Mpgstrate Judge Ritter
recommends that the Court dismiss this case pvitjudice as a sanction for Serna’s lengthy and
often abusive filing history, and for her failure comply with the Court’'s most recent MOO.
See Third PFRD at 5-7. Finally, Magistrate Judge Ritter reviewed the filing restrictions that the
Court proposed and recommended that the tGmier them._See Third PFRD at 7-8.

Since Magistrate Judge Ritter entered his Third PFRD, Serna has filed several
documents: (i) Document #172 Dated 1/26/2018 Atnege of Reviewal [s] by Federal Court
of Appeals for Abuse of Disetion, filed February 2, 2018 (Doc. 173)(“Abuse of Discretion
Motion”) ; Motion: to the Honorable Chiefudge M. Christina Armijo Recusal of Judge
Browning, filed February 6, 2018 (Doc. 174); anil) {io The Honorable Chief Justice [sic]:

Jude Johnson, Emergency Request: Order to StatedDCourt to Cancel Hearing of March 28,



2018 @ 10:00 A.M. Defendantudge Nan Nash presmj over Case 202-cv-2007-06641
consolidated w/cv-2007-09594ileld March 9, 2018 (Doc. 176)(“Cancel Request”). In the
Cancel Request, Serna does not address the AitRD\ the Abuse dDiscretion Motion, Serna
argues (i) that her case is not frivolous or maalis, and (ii) that the Court should not impose
filing restrictions. _See generally Abuse of Discretion Motion at 1-5, 7-9.

LAW REGARDING OBJECTIONS TO PROPOSED FINDINGS AND
RECOMMENDATIONS

District courts may refer dispositive motions to a Magistrate Judge for a
recommended disposition.__See Fed. R. COR. 72(b)(1) (“A magistrate judge must
promptly conduct the required proceedings wiessigned, without the f#es’ consent, to
hear a pretrial matter dispositive of a claon defense . . . .”). Rule 72(b)(2) governs
objections: “Within 14 days after being serweih a copy of the recommended disposition, a
party may serve and file specific writte objections to the proposed findings and
recommendations.” Finally, wheresolving objections to a Magiate Judge’s proposal, “[t]he
district judge must determine d®vo any part of the magistrapedge’s disposition that has
been properly objected to. The district judgay accept, reject, or modify the recommended
disposition; receive further evidence; or retuthe matter to the magistrate judge with
instructions.” Fed. R. Civ. P. 72(b)(3gimilarly, 28 U.S.C. 8§ 636 provides:

A judge of the court shall make a de naletermination of those portions of the
report or specified proposed findings commendations to which objection is
made. A judge of the court may accept, egjer modify, in whole or in part, the
findings or recommendations made by thagistrate judge. The judge may also
receive further evidence or recommit theatter to the magirate judge with
instructions.

28 U.S.C. § 636(b)(1).

“The filing of objections to a magistrate'®port enables the district judge to focus



attention on those issues -- factual and legal at #re at the heart of the parties’ dispute.”

United States v. One Parcel of Real Prapith Bldgs., Appurtenances, Improvements, and

Contents, 73 F.3d 1057, 10%20th Cir. 1996)(“One Parcel”jquoting Thomas v. Arn, 474

U.S. 140, 147 (1985)). As the Tenth Circuit hasedpt'the filing of objections advances the
interests that underlie the Magistrate’s Rttincluding judicial efficency.” One Parcel, 73

F.3d at 1059 (citing_Niehaus v. Kan. B#&ss'n, 793 F.2d 1159, 1165 (10th Cir. 1986);

United States v. Walters, 638 F.2di7, 950 (6ttCir. 1981)).

The Tenth Circuit has heldHat a party’s objections tthe magistrate judge’s report
and recommendation must be both timely and $pei preserve an issue for de novo review
by the district court or for appellate reviéwOne Parcel, 73 F.3d at 1060. “To further
advance the policies behind tiagistrate’s Act, [the Teht Circuit], like numerous other
circuits, have adopted ‘a firm waiver rule’ath‘provides that the failure to make timely
objections to the magistrate’s findings or m&toendations waives appellate review of both
factual and legal questions.”” One Parcel, 73dFat 1059 (citations omitted). In addition to
requiring specificity in olgctions, the Tenth Circuit has statbdt “[i]ssues raised for the first
time in objections to the magistrate judgegeommendation are deemed waived.” Marshall v.

Chater, 75 F.3d 1421, 1426 (10th Cir. 1996). Beded States v. Garfinkle, 261 F.3d 1030,

1031 (10th Cir. 2001)(“In thigircuit, theories raised for ¢hfirst time in objections to the
magistrate judge’s report are deemed waiyedri an unpublished opinion, the Tenth Circuit
stated that “the district court correctly heldat [a petitioner] had waived [an] argument by

failing to raise it before the magistratePevehouse v. Scibana, 229 F. App’x 795, 796 (10th

Congress enacted the Federal Magissratet, 28 U.S.C. § 631, in 1968.



Cir. 2007)(unpublished.

In One Parcel, the Tenth Circuit, in accosith other Courts of Appeals, expanded
the waiver rule to cover objeotis that are timely but too genkeré&ee One Parcel, 73 F.3d at
1060. The Supreme Court of the United Stateérokrica -- in the cowse of approving the
United States Court of Appeals for the Sigincuit’s use of the waiver rule -- noted:

It does not appear that Congress intenttedequire district court review of a
magistrate’s factual degal conclusions, underde novoor any other standard,
when neither party objects to those findings. The House and Senate Reports
accompanying the 1976 amendments do not expressly consider what sort of
review the district courtruld perform when no party @ets to the magistrate’s
report. _See S. Rep. No. 94-625, pp. 9-10 (1976)(hereafter Senate Report); H. R.
Rep. No. 94-1609, p. 11976), U.S. Code Cong. & Adin. News 1976, p. 6162
(hereafter House Report). There isthiog in those Reports, however, that
demonstrates an intent to require therdistourt to give any more consideration

to the magistrate’s report than theud considers appropriate. Moreover, the
Subcommittee that drafted and held Iregs on the 1976 amendments had before

it the guidelines of the Administrativ®ffice of the United States Courts
concerning the efficient use of magisteatéerhose guidelinegcommended to the
district courts that “[w]here a magistrate makes a finding or ruling on a motion or
an issue, his determination should becona¢ dfi the district ourt, unless specific
objection is filed within a reasonable time.” See Jurisdiction of United States
Magistrates, Hearings on S. 1283 lrefthe Subcommittee on Improvements in
Judicial Machinery of the Senate i@mittee on the Judiciary, 94th Cong., 1st
Sess., 24 (1975)(emphasis added)(hereafter Senate Hearings). The Committee

®pevehouse v. Scibana is an unpublisheéhiop, but the Court can rely on an
unpublished opinion to the extent its reasoned analysis is persuasive in the case before it.
See 10th Cir. R. 32.1(A) (“Unpublished opinioage not precedential, but may be cited for
their persuasive value.”). €ilrenth Circuit has stated:

In this circuit, unpublished orders are ruhding precedent, ... and we have
generally determined that citation to unpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue in a case and would assist the court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426.36 1266, 1274 (10th Cir. 2005)ations omitted). The Court
concludes that Pevehouse v. Scibana has peveuaaiue with respect to a material issue,
and will assist the Court in its dispostti of this Memorandum Opinion and Order.




also heard Judge Metzner of the Southistrict of New York, the chairman of a
Judicial Conference Committee on the adistration of the magistrate system,
testify that he personally fowed that practice._Sed.j at 11 (“If any objections
come in, . . . | review [the record] amtécide it. If no objections come in, |
merely sign the magistraseorder.”). The Judicial Conference of the United
States, which supported tde novostandard of review eventually incorporated in
8 636(b)(1)(C), opined that in moststances no party would object to the
magistrate’s recommendatioand the litigition would termina with the judge’s
adoption of the magistrate’s repoikee Senate Hearings, at 35, 37. Congress
apparently assumed, theredpthat any party who was dissatisfied for any reason
with the magistrate’s report would filebjections, and those objections would
trigger district court review. There is no indication that Congress, in enacting
8 636(b)(1)(C), intended to require a distjiadige to review a magistrate’s report
to which no objections are filed. It ditbt preclude treating the failure to object
as a procedural default, waiving the righfurther consideration of any sort. We
thus find nothing in the statute or the Kgtive history that convinces us that
Congress intended to forbid a rule suchihesone adopted hize Sixth Circuit.

Thomas v. Arn, 474 U.S. at 150-52 (emgikan original)(footnotes omitted).

The Tenth Circuit also noted, “however, thdihig waiver rule as a procedural bar need
not be applied when the interests of justicedmtate.” One Parcelf3 F.3d at 1060 (quoting

Moore v. United States, 950 F.2d 656, 659 (10th ©391)(“We join those circuits that have

declined to apply the waiver rule to a pro smdint’s failure to object when the magistrate’s

order does not apprise the pro se litigant ofcthressequences of a failut@ object to findings and

recommendations.” (citations omitted)). Cf.ohhas v. Arn, 474 U.S. at 154 (noting that, while
“[alny party that desires plenary consideratlmnthe Article 11l judge of any issue need only

ask,” a failure to object “does npteclude further review by thdistrict judge, sua sponte or at

the request of a party, under ard®/o or any other standard’)n One Parcel, the Tenth Circuit

noted that the digtt judge had decided sua sponte daduct a de novo review despite the lack

of specificity in the objections, but the Tenthra@iit held that it would deem the issues waived

on appeal because it would advance the interests underlying the waiver rule. See 73 F.3d at

1060-61 (citing cases from other Courts of Appeahere district courts elected to address



merits despite potential appltean of waiver rule, but circuit courts opted to enforce waiver
rule).

Where a party files timely and specifiobjections to the Mgistrate Judge’s
proposed findings and recommendation, omsgdsitive motions, the statute calls forda

novo determination, not ale novohearing.” _United States \Raddatz, 447U.S. 667, 674

(2980). “[lIn providing for a de novodetermination’ rather thade novohearing, Congress
intended to permit whatever reliee a district judge, in thexercise of sound judicial

discretion, chose to place omagistrate’s proposed findingsxd recommendations.” United

States v. Raddatz, 447 U.S. at 676 (quot2®) U.S.C. § 636(b) ral citing Mathews v.
Weber, 423 U.S. 261, 275 (1976)). The Tenth @ircequires a “districcourt to consider
relevant evidence of record and not merelyia® the magistrate judge’s recommendation”
when conducting a de novo review of a party’s ymspecific objectiongo the magistrate’s
report. _In re Griego, 64 F.&B0, 583-84 (10th Cir. 1995). “Wheobjections arenade to the
magistrate’s factual findings based on conflictbegtimony or evidence ... the district court
must, at a minimum, listen to ap&@recording or read a transcrgdtthe evidentiey hearing.”
Gee v. Estes, 829 F.2d 1005, 1008-09 (10th Cir. 1987).

A district court must “cledy indicate that itis conducting a deovo determination”
when a party objects to the Magistrate Risgreport “based upononflicting evidence or
testimony.” Gee v. Estes, 829 F.2d at 1009. On therdtand, a district court fails to meet 28
U.S.C. 8§ 636(b)(1)’s requiremenighen it indicates tt it gave “considerable deference to the

magistrate’s order.”_Ocelot Oil Corp. v.&8po Indus., 847 F.2d 1458, 1464 (10th Cir. 1988). A

district court need not, however, “make anyedfic findings; the district court must merely

conduct ade novoreview of the record.” Garcig. City of Albuguaeque, 232 F.3d 760, 766

-10 -



(10th Cir. 2000). “[T]he districttourt is presumed to know thde novo review is required.
Consequently, a brief order expsty stating the court conducted de novo review is sufficient.”

Northington v. Marin,102 F.3d 1564, 1570 (1®0tCir. 1996)(citing_In reGriego, 64 F.3d at

583-84). “[E]xpress references to de novo reviewits order must be taken to mean it
properly considered the pertinent portions of the record, absent some clear indication

otherwise.” _Bratcher v. Bray-Doyle Indep. Sch. Dist. No. 42, 8 F.3d 722, 724 (10th Cir.

1993). The Tenth Circuit has previously heldtth district court properly conducted a de novo
review of a party’s evientiary objections when the districourt’'s “terse” oder contained one
sentence for each of the party’s “substantivainet” and did “not mention his procedural

challenges to the jurisdiction of the magistrate hear the motion.” _Garcia v. City of

Albuquerque, 232 F.3d at 766. The Tenth Circhas explained that brief district court
orders that “merely repeat[] the language $f636(b)(1) to indicate its compliance” are
sufficient to demonstrate that thestlict court conducted a de novo review:

It is common practice among district judges in this circuit to make such a

statement and adopt the magistrate jstdgecommended dispositions when they

find that magistrate judges have dealt wvifth issues fully and accurately and that

they could add little of vakito that analysis. We cannot interpret the district

court’s statement as establishing thafaited to perform th required de novo

review.

In re Griego, 64 F.3d at 584.

Notably, because “Congress inteddto permit whatever reliance a district judge, in the
exercise of sound judicial discretion, choseptace on a magistratejsroposed findings and

recommendations,” United States v. Raddatz, 447 &k 676 (emphasis omitted), a district court

“may accept, reject, or adlify, in whole or in part, therfidings or recommendations made by the

magistrate,” 28 U.S.C. 8 636(b)(1). See Bratch Bray-Doyle Indep. Sch. Dist. No. 42, 8 F.3d

at 724-25 (holding that the distt court's adoption of the Mgastrate Judge “particular

-11 -



reasonable-hour estimates” is consistent with the de novo determination that

28 U.S.C. § 636(b)(1) and UnitéStates v. Raddiarequire).

Where, as here, no party objects to tagistrate Judge’s proposed findings and
recommended disposition, the Court has, as a matteourse and in the interests of justice,

reviewed the Magistrate Judge’s recommeraati In_Pablo v. Soc. Sec. Admin., No. CIV

11-0132, 2013 WL 1010401 (D.N.M. Feb. 27, 2013)(Brimgn J.), the plaintiff failed to
respond to the magistrate judgeroposed findings and remmnended disposition, and thus
waived his right to appeal the recommendatidng the Court nevertheless conducted a review.
See 2013 WL 1010401, at **1, 4. The Court stated ithgenerally does not, however, “review
the [Proposed Findings and Recommended Dispok de novo, because the parties have not
objected thereto, but rather rewi[s] the recommendations to determine whether they are clearly
erroneous, arbitrary, obviouslymwoary to law, or an abusé discretion.” 2013 WL 1010401, at
*4,

The Court, when there are no objections, du#sletermine independently what it would
do if the issues had come before the Coust,fibut rather adopts the proposed findings and

recommended disposition where “the Couchnnot say that theMagistrate Judge’s
recommendation . . . is clearlyreneous, arbitrary, obviously comtyato law, or an abuse of
discretion.” 2013 WL 1010401, at *3 (afstions omitted)(footnote omitted)(quoting

Workheiser v. City of Clovis, No. & 12-0485, 2012 WL 6846401, at *3 (D.N.M. Dec. 28,

2012)(Browning, J.)). _See Alexandre v.tA®, No. CIV 11-0384, 2013 WL 1010439, at *4

(D.N.M. Feb. 27, 2013)(Browning, J.)(“The oQrt rather reviewed the findings and
recommendations . . . to determine if they @dearly erroneous, arbitngrobviously contrary to

law, or an abuse of discretion. The Court deteesithat they are not, and will therefore adopt

-12 -



the [Proposed Findings and Recommended Digpnk”); Trujillo v. Soc. Sec. Admin., No.

CIV 12-1125, 2013 WL 1009050, at *5 (D.N.M. =28, 2013)(Browning, J.)(adopting the
proposed findings and conclusions, and noting tftdte Court did not review the ARD de
novo, because Trujillo has not objected to it, but rather reviewed the . . . findings and
recommendation to determine if they are clearlpneous, arbitrary, obvidyscontrary to law,

or an abuse of discretion, which they are not"This review, which is deferential to the
Magistrate Judge’s work when there is no objection, nonetheless prooighesreview in the
interest of justice, and seems more consistent with the waiver rule’s intent than no review at all
or a full-fledged de novo review. Accordingly,etfCourt considers this standard of review

appropriate._See Thomas v. Arn, 474 U.S. at (%here is nothing in those Reports, however,

that demonstrates an intent to require the distourt to give any more consideration to the
magistrate’s report than the cowonsiders appropriat¢. The Court is reluctant to have no
review at all if its name is going at the baott@f the order or opinioadopting the Magistrate
Judge’s proposed findings and recommendations.

LAW REGARDING INVOLUNTARY DISMISSAL WITH PREJUDICE

“Pursuant to Federal Rule of Civil Proceddr(b), a district court may dismiss an action
with prejudice if the plaintiff failgo comply with the Federal Rd®f Civil Procedure or any order

of [the] court.” Olsen v. Maes, 333 F.3d 1199204 (10th Cir. 2003juotation omitted).

“Although the language of Rule 4d)(requires that the defendant fdemotion to disnss, the Rule
has long been interpreted to permit courts as h® dismiss actions ausponte for a plaintiff's

failure to comply with the rules of civil prodare or court’s orders.” Nasious v. Two Unknown

B.I.C.E. Agents, at Arapaho€ounty Justice Ctr., 492 F.3t58, 1161 n.2 (10th Cir. 2007)

(quoting Olsen v. Mapes, 333 F.atl 1204 n.3). However, cemacriteria must be considered

-13 -



before the Court is permitted to dismiss a case with prejudice:

(1) the degree of actual prejudice to théeddant; (2) the amount of interference
with the judicial process(3) the culpability of thditigant; (4) whether the court
warned the party in advance that disnlisgdahe action would be a likely sanction
for noncompliance; and (5) the efficacy of lesser sanctions.

Nasious v. Two Unknown BC.E. Agents, at Arapahoe Cowunlustice Ctr., 492 F.3d at 1162

(quoting Olsen v. Mapes, 333 F.3d at 1204). “Atniit court should ordinarily consider and
address all of the abovactors before imposing dismissal @asanction. However, often some of

these factors will take on mommportance than others.” Ehrenisav. Reynolds, 965 F.2d 916,

922 (10th Cir. 1992). Ultimately, a district cosrtlecision to dismiss a case under Rule 41(b) is

reviewed for abuse of discretion. See Nasmu$wo Unknown B.I.C.EAgents, at Arapahoe

County Justice Ctr., 492 F.3d at6lll “It is within a court’s disetion to dismiss a case if, after

considering all the relevant factors, it concluded thsmissal alone woukhtisfy the interests of

justice.” Gripe v. City of Enid, Okl., 312 F.3dl84, 1188 (10th Cir. 200@uoting Ehrenhaus v.

Reynolds, 965 F.2dt 918). “Dismissing a case with prejogliserves at least two purposes. It
penalizes the party whose conduct warrantsstrection and discourages ‘those who might be

tempted to such conduct in the absence o sudeterrent.”” _Josev. Thompson, 996 F.2d 261,

266 (10th Cir. 1993)(quoting National Hockey League v. Metropolitan Hockey Club, Inc., 427

U.S. 639, 643 (1976)).

LAW REGARDING FILING RESTRICTIONS

“[T]he right of access to the courts is neittabsolute nor unconditional and there is no
constitutional right of access toetltourts to prosecute an actitrat is frivolousor malicious.”

Sieverding v. Colorado Bar Ass’n, 469 F.3840, 1343 (10th Cir. 2006)(quoting Tripati V.

Beaman, 878 F.2d 351, 3330th Cir. 1989)(per curiam)).Thus, “[flederal courts have the

inherent power ‘to regulate the activities abusive litigants by imposing carefully tailored
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restrictions under the appropriate circumstanceSiéverding v. Colorado Bar Ass’n, 469 F.3d at

1343.

Injunctions restricting further filing are appropriate where (1) “the litigant’s lengthy
and abusive history” is set forth; (2gtltourt provides guidelines as to what the
litigant “must do to obtain permission to fée action”; and (3) the litigant received
“notice and an opportunityp oppose the court’s order before it is instituted.”

Ysais v. Richardson, 603 F.3d75, 1180 (10th Cir. 2010)(quog Tripanti v. Beaman, 878 F.3d

at 352). The only caveat to this power is that istrictions entered rsiunot be overly broad.

See_Sieverding v. Colorado Bas#\n, 469 F.3d at 1344-45 (filing rastions limited to courts

within the Tenth Circuit, and téthe same subject matter andfeshelants at issue)._ See also

Andrews v. Heaton, 483 3d 1070, 1077 (10th Ci2007)(“The filing restrictions imposed on Mr.

Andrews by the district court atkerefore modified to cover onlilifgs in these or future matters
related to the subject matter of Mindrews’s three federal lawsuits.”).
ANALYSIS

Serna objects to the Third PFRD’s recommendation that the Court dismiss her case with
prejudice on the ground that her case is neblibus or malicious. _See Abuse of Discretion
Motion at 1-2. This Objection does not aekl the thrust of ¢h Magistrate Judge’s
recommendation, which contemplates the dismiss8keafa’s case for the failure to comply with
the Court’'s Memorandum Opon and Order, and not because the case is frivolous or malicious.
To the contrary, the Courtsost recent Memorandu Opinion and Order explicitly provided
Serna with an opportunity tdld an amended complaint agai@hisholm, Simon, and Estate of

Becht. _See MOO at 91. Rathdwan comply with the Court'directives, Serna continued her
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practice of submitting filings that dwt have a sound basis in faets and in the applicable ldw.
The Court therefore agrees with Magistrdtelge Ritter that, applying the Ehrenhaus v.

Reynolds criteria to this case, dismissal alonih prejudice, would satisfy the “interests of

justice.” In reaching this conclusion, the Cohas explicitly considered the efficacy of lesser

sanctions, especially in the cageSerna, a pro se party, sdasious v. Two Unknown B.I.C.E.

Agents, at Arapahoe County Justice Ctr., 4932d at 1163, and nonetfless concludes that

dismissal with prejudice is the only way to adatgly communicate to 8& the gravity of her
refusal to complyvith Court orders.
Finally, the Court agrees witklagistrate Judge Ritter thatifig restrictions against Serna

are appropriate. As Tenth Circuit law requir@adge Lynch sets forth Serna’s “lengthy and

“The Court agrees with Magistrate JudgiéteR that Serna’s Motion to Recuse lacks a
sound basis._See Third PFRD at 7. In the dfoto Recuse, Serna erpses dissatisfaction
with the Court’s conclusions insitMOO. _See, e.g., Motion to Ressuat 1 (statinghat the Court
“has wantonly refused to provide due pregeand equal protection”); id. at 3 (“Judge
Browning . . . refused to send the Sheriff's department an order to return Serna’s money.”).
“[T]he law is clear that adveesrulings do not provide a basis fieecusal.” _Truijillo v. Bd. of
Educ. of the Albuqguerque Pub. Sch., NelV 02-1146 JB/LFG, 2007 WL 5231709, at *5
(D.N.M. Aug. 24, 2007)(citing Liteky v. United &es, 510 U.S. 540 (199455; United States
V. Nickl, 427 F.3d 1286, 1298 (10th Cir. 2005)), aff'd sub nom. Trujillo v. Bd. of Educ. of
Albuquergue Pub. Sch., 295 F. App’x 885 (10th Cir. 20@rna also asserts that there is actual
bias and/or an appearance opnwpriety in the Court presidg over a case in which judges are
among the defendants. See Motion for Recusal afhe fact that judges are defendants is not
sufficient reason for the Court to recuse. TQuart knows some of the Defendants, as it knows
many members of the New Mexitar and judiciary, becauseptacticed law and has been on
the bench in the state for many years. Twurt does not, however, have a substantially
different relationship with these Defendants titashoes with all members of the bar and of the
state judiciary. To the best of the Court's memory, it has eehbn any of the Defendants’
homes or they in the Court’'s home. The Court reviewed the Defendants’ names when it was
assigned the case, as it does in every case, dndotlisee any reason to recuse itself. See
Nichols v. Alley, 71 F.3d 347, 351 (10th Cit995)(stating that “mere familiarity with the
defendant(s)” is not sufficient to require wdge’s recusal)._ Cf._ 8av. Snyder, No. CIV08-
1019JB/LFG, 2009 WL 1329520, at *4 (D.N.M. A, 2009)(“A judge isnot required to
automatically recuse himself from a case becaultgant in that case brings an action against
the judge.”).
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abusive history” in the Second PFRD. &ad PFRD at 43. The Court's Memorandum Opinion

and Order adopting those findingsen sets out guidelines f@erna to follow to “obtain
permission to file an action” “pro se against the Defendants named [therein]” and provided Serna
with an opportunity to oppose the proposed regins. MOO at 92. Rather than respond, Serna
chose to file a frivolous notice of appeal. $ehas only continued these tactics since Magistrate
Judge Ritter entered his Third PFRD. As to 8&r®bjections that th€ourt should not impose

filing restrictions because her case is not fowusl or malicious, and because the Defendants have
shown no prejudice, see Abuse of Discretion Blotat 4, as the Court explained above, the Court

is not imposing filing restrictions because Sesnease is frivolous. Rather, the Court imposes
filing restrictions because Serna has failed tmgly with the Court’s directives, and has shown

that she is capable of “lengthy and abusive” filing practices. Ss®eerding v. Colorado Bar

Ass’n, 469 F.3d at 1343.

IT IS ORDERED that: (i) the Magistrate Judge Third Proposed Findings and
Recommended Disposition, filed January 26, 2018c([172), is adopted; (ii) this case is
dismissed with prejudice; (iiipefendants’ Motion to Strike andismiss Plaintiff's Complaint,
filed August 23, 2017 (Doc. 147) and Plaintiff Sefjag] Motion for Leave to File a Surreply
Objection to Dismiss & StrikePlaintiffs Complaint, filed August 25, 2017 (Doc. 148) are
denied as moot; (iv) filing restrictions upon Rk Emma Serna as set forth in the Court’s
Memorandum Opinion and Ordekdopting the Magistrate Judge’s Proposed Findings and
Recommended Disposition @1-92, filed September 30, 2017 (Doc. 153) are imposed; and (v) a
Final Judgment pursuant to rule 58 of the Fald&®ules of Civil Procedure will be entered

concurrently herewith.
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