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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

RICHARDSON INVESTMENTS, INC.,
A New Mexico corporation,

Plaintiff,
V. No0.1:17-cv-00103-SCY-KBM
JOHN DOE |,
QWEST CORPORATION, a foreign profit corporation,
GREENWICH INSURANCE COMPANY, a foreign company,
And SEDGWICK CLAIMS MANAGEMENT SERVICES, INC.,
A foreign profit organization,

Defendants.

ORDER DENYING PLAINTIFF'S MOTION FOR AWARD OF ATTORNEYS’ FEES

Plaintiff moves for reimbursement of atteys’ fees incurred in connection with
Defendants’ removal of this case to federirt following the Court'rder (Doc. 62) granting
Plaintiff's Motion to Remand this matter to satourt. Doc. 65. As described in more detail
below, the Court finds that when Defendants rerddiés case to federal court they had a legal
basis for doing so and, theredothe removal was not impral@nt. As a result, the Court
DENIES Plaintiff’'s Motion for AttorneysFees Based on Defendaniimprovident and
Objectively Unreasonable Removal (Doc. 65).

l. BACKGROUND

! Although the Court previously remanded this caseatestourt, the Court has never issued a ruling on
Plaintiff's request for attorney fees and costs i@tdins jurisdiction over the award of fees and costs
under§ 1447(c).See Martin v. Franklin Capital Corp., 546 U.S. 132, 138 (25) (“the predecessor o
1447(c) was enacted, in part, because courts waih&twise lack jurisdiction to award costs on
remand.”);inre C and M Properties, L.L.C. 563 F.3d 1156, 1162 n. 2 (10th Cir. 2009) (distinguishing
post-remand fee awards undet447(c) from improper retention of jurisdictio®gostini v. Piper

Aircraft Corp., 729 F.3d 350, 353-54 (3d Cir. 2013) (“[F]ederal courts may decide ‘collateral’ issues,”
such as attorneys' fees, “aftemand because such issues by definition cannot affect the progress of a
case once it has been returned to state court.”).
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Plaintiff initially filed its Complaint in the &ond Judicial DistricCourt of the State of
New Mexico. Doc. 1-1. Plaintiflleged that Defendants were lialior damage to its property
following a collision between Defendant Qwest’sveee truck and Plaintiff’'s building. Doc. 1-1.
Plaintiff alleged that Defendant John Doe Isi#he driver of the vehicle responsible for
Plaintiff's property damage. Dot-1. Plaintiff furthe alleged that John Doe | was acting within
the course and scope of his employment at the time of the collision. Doc. 1-1 at 7. Plaintiff
acknowledged that the identity of John Daeals unknown at the time of filing but would be
determined through discovery. Doc. 1-1 at { 3.

On January 20, 2017, Defendants removed the action to this Court. Doc. 1. Within seven
days thereafter, Plaintiff's counsel sent ama&# to Defendants’ counsel seeking the name and
address of John Doe | in anticipation ofrfdia motion to remand. Doc. 57 at 7. Defendant
apparently declined torovide this informationSee doc. 22 at 2-3. Nonetheless, Plaintiff filed
its Motion to Remand on February 28, 2017. #it.In the Motion, Plaintiff contended that
although the identity of John Doe | had not beamctusively determined, John Doe | was, in all
likelihood, a citizen of New Mexicand that removal was thereéamproper. Doc. 22. Plaintiff
attached an affidavit by Charlie Wingate, theamtenance manager of the property, representing
that he had asked the driver for identificatiod #mat the driver produceadl New Mexico license.
Doc. 22-1. On March 9, 2017, Defendants providexdn#ff their initial disclosures. Doc. 28.
Although the Court has not been pided a copy of these initial stilosures, Plaintiff represents
that Defendants “named the driver but withhiile real party in interest’s address and phone
number (citizenship) from Plaintiff.” Doc. 45 at 2.

Chief Magistrate Judge Karen Molzericha scheduling coefence on April 11, 2017.

Doc. 43. Due to Plaintiff's Motion to Remantlyjdge Molzen stayediscovery but ordered



Defendants to provide tlaintiff information regarding thetenship of the driver by April 14,
2017. Doc. 43. It appears that Defendant gwevided this information on April 14, 201%e
Defendants’ Notice of Admissiomoc. 48 (noting that “Defendamnotified Plaintiff's counsel
of Mr. Hummel’s home addre$y electronic mail”); Plaintiff SReply to Defendants’ Response
in Opposition of Plaintiff's Motion to Remand, Do45 at 7 (“Under Order of the Court, the
Defendants have disclosed JomattHummel is a citizen dhe State of New Mexico.”).

Following Defendants’ disclosure of this information, the Court held a status conference
on May 11, 2017, to discuss the status of Plaintiff's Motion to Remand. During the status
conference, the Court referendddPhail v. Deere & Co., 529 F.3d 947, 951 (10th Cir. 2008),
and explained to Plaintiff that the onus was do either file a motion to amend the complaint
or file briefing as to why the Motion to Remasildould be granted without an amendment to the
Complaint.See Doc. 55. Plaintiff subsequently filed ikdotion for Joinder and Motion to File
Second Amended Complaint on May 26, 2017. Doc. 56. On June 9, 2017, Defendant filed a
response opposing Plaintiff's motion. Doc. 57.e @ourt, on July 21, 2017, entered an Order
granting Plaintiff's Motion to Amend and orderedthhe case be remanded to state court. Doc.
62. The Court did not, however, address fiseié of attorney fees which, although briefly
referenced in Plaintiff's Motin, was not substantively addsed in the parties’ briefs.

. ANALYSIS

Plaintiff argues that it is ¢itied to attorney fees becsel Defendants improvidently
removed this case to federal court. The stgrgioint for analyzing such claim is 28 U.S.G
1447(c), which states in relevgpdrt, “An order remanding the case may require payment of just
costs and any actual expenses, including attdie®s; incurred as a result of the remand.” In

2005, the Supreme Court noted that this languageyides little guidance on when such fees



are warranted” and resolved a Circuilitspver when feestwould be awarded undérl447(c).
Martin v. Franklin Capital Corp., 546 U.S. 132, 134, 136 (2005). Specifically, the Court
rejected a presumption in favor of awardingdevhen a remand is issued and, instead, held,
“absent unusual circumstances, attorney’s &esild not be awarded when the removing party
has an objectively reasonable basis for remoWwdrtin v. Franklin Capital Corp., 546 U.S.

132, 136 (2005). Plaintiff does not argue that unusualimstances existetherefore, whether
Plaintiff should receivettorney fees pursuant §1447(c) turns on whether Defendants had an
objectively reasonable basis for removal.

Defendants removed the case to federaltamuthe basis of divsity jurisdiction.
Specifically, at the time of removal, compleligersity existed because Defendant Jonathon
Hummel had not yet been substituted in for John D&eel28 U.S.C§ 1441(b)(1) (“[T]he
citizenship of defendants sued under fictitiousiaa shall be disregarded.”). Plaintiff does not
dispute that complete diversigxisted at the time of removal and that Defendants therefore met
the requirements of 28 U.S.€1441 in removing the case to federal court. That federal law
allowed Defendants to remove the case makes itdiffrgult for Plaintiff to establish that such
removal was improvident. Indeed, Plaintiff citeo instance in whitca court found that a
defendant improvidently removed a case whermpiete diversity existed and removal occurred
shortly after the complaint was filed.

Nonetheless, Plaintiff argues that remdwale was improvident because, as the Court
previously stated, “Defendants knew from the outs&t Plaintiff intended to formally name as a
defendant a person who would defeat diversitiggliction.” Doc. 62 at 7. The Court, however,
made this statement in the context of deiaing whether joining Hummel would unfairly

prejudice Defendants. It fourtidat Defendants’ knowledge thRataintiff intended to join



Hummel to the lawsuit undermined their lateseation that his joindexwould unfairly prejudice
them. While Defendants’ knowledge of Plainsfihtentions might have served to prevent
Defendants from being prejudicadhen those intentions came to pass, it does not follow that
Defendants’ knowledge of Plaiffts intentions barred Defendants from removing the case to
federal court at a time when compléigersity of citzenship existed.

Even so, Plaintiff's argument does hantiitive appeal. As the Supreme Court
recognized, “[t}he proas of removing a case to federal ¢and then having it remanded back
to state court delays resolution of the cas@oses additional costs on both parties, and wastes
judicial resources. Assessing and fees on remand reducesdtiemactiveness of removal as a
method for delaying litigation anthposing costs on the plaintiffMartin, 546 U.S. at 140.

Here, Defendants knew from the outset that Pfamas bringing a lawsuigainst the driver of
the vehicleSee Compl, doc. 1-1at 1 3, (*John Doe 1 is the dewof the vehicle which caused
the property damage alleged her@he actual name is curtgnunknown to Plaintiff and will

be substituted through discovery."Although Plaintiff did not hee ready access to John Doe I's
citizenship, Defendant Qwest, &shn Doe I's employer, did. Thus, Defendants also knew from
the outset that the driver was &z@n of New Mexico and, as astédt, his joinder in the lawsuit
would destroy federal diversity jurisdiction. Knmg all of this, Defendants removed the case to
federal court and declined to provide Rtdf with their driver’s citizenship.See Doc. 57 at 7
(Defendants’ acknowledgment that almosiriediately after Defendants removed the case,
Plaintiff began seeking the name and addresiseofohn Doe defendant so that it could get the
remand process started). WHikintiff sought information abouwtohn Doe I's citizenship so

that it could have the case reamiad to state court, Defendants filed a motion to dismiss. Doc. 5.



Defendants’ litigation strategy is obviouBefendants hoped to have the federal court
rule on its motion to dismiss before Plaintiffutd learn John Doe I's citizenship and have the
case remanded to state court. Because tlet ©rdered Defendants to disclose John Doe I's
citizenship before it ruled on Defendants’ mottordismiss, this strategy failed. The present
question is whether fees should be shifted ugdet47(c) when a defendant pursues such a
strategy.

The Tenth Circuit’s decision iMcPhail v. Deere & Co., indicates that, even though the
Court does not countenance sudirategy, adoption of such aategy does not lead to fee
shifting unders 1447(c). 529 F.3d 947 (10th Cir. 2008). McPhail, a plaintiff sued a known
defendant and three unidentified John Dokedéants. 529 F.3d at 950-51. The defendant
removed the case to federal courttlo@ basis of diversity jurisdictiohd. The three John Doe
defendants were then identifiedetities whose citizeship would destroy &ersity jurisdiction.

Id. at 951. Even though the plaintiff had not mot@dmend her complaint, she argued that the
identification of these defendardsstroyed diversity jurisdictiomd. The Tenth Circuit
disagreed. It found that, despit@owledge that these John Dodeatelants were actually entities
that destroyed diversity jurisdiction, the federaurt retained jurisdtion until the plaintiff

moved to amend her complaint and the court thégrohned that the parties to be joined were
either indispensable ohsuld be permissibly joinedd. at 952.

In so holding, the Tenth Circuit did not iedie that it found anything untoward about the
defendant litigating the case in federal ¢qending joinder of thdiversity-destroying

defendants. This is true even where the litogyain federal court praeds after the diversity-



destroying defendants have been iderttifiad the plaintiffs seeking remantl.McPhail, then,
is inconsistent with Platif’'s contention that Defendastforeknowledge of Hummel's
citizenship rendered its remdwa the case improper.

Despite the fact that complete diversafycitizenship existed at the time Defendants
removed this case, Plaintiff argues that a shifting of attorney fees is warranted, in part, because
Defendants “actively obstructed Plaintiff from Iegng the identity and ctenship of the driver
both before and after Plaintiff fidesuit, and both before and aftemoval to the federal district
court.” Doc. 68 at 3. Plaintiff does not, howewte to any legal obligation Defendants had to
turn over Hummel’s citizenship prior the Court ordering Defendants to do’séind, even if
Plaintiff had established a discayeriolation, Federal Rule dEivil Procedure 37 rather th&n
1447(c) governs sanctions connected to a partifigdéato comply with is discovery obligations.

Plaintiff also complains that Defendahopposition to its motion to amend was
unreasonable and that, in opposing the motion, Defgadéed cases out of context. Doc. 68 at
4-5. Plaintiff’'s motion for attorney fees, hever, does not seek (and Rule 1447(c) does not

govern) attorney fees ironnection with Defendants’labed unreasonable opposition to

>The Court acknowledges that Defendants in the pressetknew Plaintiff intended to join a diversity-
destroying defendartuefore they removed the case to federal court whereb&Rhail it is not clear

when the named defendant knew thizenship of the John Doe defendanihe Tenth Circuit in

McPhail noted that the John Doe defendants were tifled as in-state distributors” after removal, but
does not indicate whether this post-removal identifocatipplied to all parties or just plaintiff. 529 F.3d
at 951. Presumably, the originally named defendant, John Deere, had regular interactions with its
distributors and so knew their identity and citizengiripr to removal. Regardless of whether defendant
John Deere knew the citizenship of the diversity-destroying defendants before or after MoRinad,
indicates that until a diversity-destroying defendantirsg@, it is not improvident to proceed with federal
litigation — even where the diversity-destroying detartchas been identified and plaintiff has moved for
remand.

®In an earlier brief, Plaintiff asserted that Defendaimisial disclosures “named the driver but withheld
the real party in interest’s address and phone nu(oltimenship) from Plaintiff.” Doc. 45 at 2. Because
Plaintiff did not make this assertion in their motfon attorney fees and because Plaintiff never provided
the Court a copy of Defendants’ initial disclosutéss issue is not presently before the Court.
Nonetheless, the Court recognizes that it would natrasual for a defendant corporation to provide
counsel's address for witnesses who are employees of the corporation.
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Plaintiff's motion to amend. Insteaitl seeks attorneyekes pursuant t§ 1447(c) based on
improvident removal. The issues related tddbdants’ removal of thisase to federal court
(Hummel’s citizenship) & distinct from the issues a@dsed in Defendants’ opposition to
Plaintiff's motion to amend (whegéin Hummel should be ijjoed in spite of his citizenship). In
other words, although Defendants’ oppositioPlaintiff’'s motion to amend may have been
unreasonable, this unreasonableness does notDefandants had no legal basis to remove the
case when they did. Because Defenstaieimoval was objectively reasonaliéartin does not
allow the award of attorney fees pursuang ©147(c). A different result would “undermin[e]
Congress’ basic decision to afford defendanigla to remove as a general matter, when the
statutory criteria are satisfiedVlartin, 546 U.S. at 140.
1. CONCLUSION

Based on the foregoing, Plaintiff’'s Motion fAttorneys’ Fees Based on Defendants’

Improvident and Objectively Unreasonalitemoval (Doc. 65) is DENIED.

IT 1S SO ORDERED

Steven C. Yar
UNITED STATES MAGISTRATE JUDGE
Sittingby Consent




