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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
LISA A. KENNICOTT, LISA A. GARCIA,
SUE C. PHELPS, and JUDI DOOLITTLE, on
behalf of themselves and a class of those
similarly situated,
Plaintiffs,
VS. No. CIV 17-0188 JB/GJF

SANDIA CORPORATION d/b/a SANDIA
NATIONAL LABORATORIES,

Defendant.

MEMORANDUM OPINION AND ORDER OV _ERRULING THE DEFENDANT'S
OBJECTIONS AND AFFIRMING TH E MAGISTRATE JUDGE’S ORDER

THIS MATTER comes before the Court on Defentla Objections to Magistrate
Judge’s Order Granting Plaintiffs’ Motion to @pel Production of Documents, filed May 25,
2018 (Doc. 117)(*Objections”). The primary igsis whether the Order Granting Plaintiffs’
Motion to Compel, filed May 14, 2018 (Doc. 112)(‘ter”), issued by thélonorable Gregory J.
Fouratt, United States Magistrate Judge, excdescope of discovery that rule 26(b)(1) of the
Federal Rules of Civil Procedure establish&€dr the following reasons, the Court overrules the
Objections and affirms MagisteaJudge Fouratt’s Order.

PROCEDURAL BACKGROUND

Plaintiffs Lisa A. Kennicott, Lisa A. Gargiand Sue C. Phelps sued Sandia Corporation
(“Sandia Labs”) on behalf of themselves andlass of those similarly situated. See Class
Action Complaint, filed February, 2017 (Doc. 1)(“Complaint™). Judi Doolittle joined them as

a named plaintiff when the Plaintiffs amendeéitifComplaint. _See First Amended Class Action

The Court dismissed the Plaintiffs’ statevlalaims (Counts III, IV, V, and VII of the
Complaint) under the federal@ave doctrine._See OrderAhtfiled March 31, 2018 (Doc. 106).
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Complaint, filed July 5, 2018 (Doc. 146)(“Amermt€omplaint”). In the Amended Complaint,
the Plaintiffs assert the following claims: ifentional discrimination under Title VII of the
Civil Rights Act of 1964, Pub. L. No. 88-352, 78 St241 (codified as amended at 42 U.S.C.
88 2000e to 2000e-15)(“Titel11”); and (ii) dispaiate impact discrimination under Title VII._See
Amended Complaint {f 85-99, at 21-23. Kenniadserts individual Title VII claims for
retaliation and constructivsischarge._See Amended Complaint 11 100-08, at 23-24.

The Plaintiffs allege that Sandia Labs’ &itV1l violations are bsed on a “continuing
policy, pattern, and practice of sex discriminatiagainst female employees, with respect to
performance evaluations, pay, promotions, afiter terms and conditions of employment.”
Complaint 1 1, at 1; Amended Complaint § 11at The Plaintiffs alsallege that “Sandia’s
company-wide policies and practices systemadyicablate female employees’ rights and operate
in a corporate culture infected with gender bid$e disadvantage to female employees . . . is
the regular and predictable result of Sarsligolicies and practiseand lack of proper
accountability measures to ensure fairness.” Complaint 3, at 2. See Amended Complaint
19 3-4, at 2. The alleged rger discrimination concerny1) performance evaluations;
(2) compensation; and (3) promotions.” Conmmutld 23, at 5._See Amended Complaint 1 26-
40, at 6-9.

On May 19, 2017, the Plaintiffs requested seveets of documents from Sandia Labs.
See Plaintiffs’ First Set of Requests fooéuction of Documents at 14 (dated May 19, 2017),
filed March 5, 2018 (Doc. 94-1)(“RFP”). @rsuch set of documents, RFP No. 21, is:

All DOCUMENTS (including but not limited to investigation files, logs, OR

databases) that REFER OR RELATE TQ@emal requestshquiries, demands,

claims, grievances, concerns, prote€lR complaints, made by DEFENDANT’S

applicants, employees, AND/OR mameas against DEFENDANT, REFERRING

OR RELATING TO unfair treatment agqst any woman, including gender
discrimination, sexual harassment, gmancy discrimination, hostile work



environment, AND/OR retaliation, incluay investigations ofsuch requests,
inquiries, demands, claims, grievancesncerns, protests, AND/OR complaints.
This document request inclugléut is not limited to internal requests, inquiries,
demands, claims, grievances, concern®itgsts, OR complaints directed to
DEFENDANT’'S Human Resources, Ethics, Ethics’ hotline, Ombuds, OR Equal
Employment Opportunity/Affirmative A®n departments.  This document
request includes all forms of communiocas—either in writing or orally (where
such  COMMUNICATIONS have beentaped, logged, noted AND/OR
investigated and described through resoof the investigation), formal or
informal, to DEFENDANT or to any other party.

RFP at 14. Sandia Labs objectegtoducing those documents, stating:

Defendant objects to Request No. 21 on the grounds that it is overbroad and
unduly burdensome, not proportional to the needs of the case, and seeks
information that is neither relevant to the claims in the Complaint nor reasonably
calculated to lead to the discovery ofnassible evidence. Ithat regard, this
Request is objectionable in seeking “all documents” as well as information
regarding complaints of sexual harassmy pregnancy discrimination, hostile
work environment, retaliation, and hiring discrimination as the Complaint does
not assert such claims on a class-whsis. Further, this Request seeks
information not limited to the relevant temporal period. Defendant also objects to
this Request on the grountlat it is vague and anduious, including with respect

to the phrase “internal requests, ingqueridemands, claims, grievances, concerns,
protests.” Defendant further objects tbhis Request to the extent it seeks
information of a personal, proprietary confidential nature to Defendant and/or
Defendant’s current, former and prospective employees. Finally, Defendant
objects to this Request to the exterattlit seeks information protected from
disclosure by the attorney-client ptage, work product doctrine, and/or any
other applicable immunity or privilege.

Defendant’s Objections and Responses to Plaintiffs’ First Set of Requests for Production of
Documents at 20-21 (dated July 1012), filed March 19, 2018 (Doc. 100-1).

The Plaintiffs and Sandia Labs conferresh@@rning RFP No. 21 for over seven months
until January 31, 2018, when Sandia Labs produced a complaint log summarizing internal
complaints of gender discrimination that contained thirty-one entries. See Motion to Compel

Production of Documents at 2, filed k¢ 5, 2018 (Docs. 92 and 93)(“Motiorf’). The

“Further citation to Plaintiff's Motion to Conepwill be to the redacted document, which
is Doc. 92.



complaint log did not contain entries for compta concerning sexual harassment, hostile work
environment, pregnancy discrimiran, or retaliation. _See Motioat 2. After confirming that
Sandia Labs was not willing to produce the complaints and full investigation files, the Plaintiffs
filed their Motion. _See Motion at 2.

1. The Motion.

In the Motion, the Plaintiffs argue thatr&ka Labs must “produce employee complaints
related to sexual harassment, pregnancy discrimination, hostile work environment, and
retaliation,” and “the full complaint investigation files” rather than summariédotion at 1.

The Plaintiffs contend that the complaints afevant because “they shoavpattern or practice
of discrimination.” Motion at 3. Specifically, the Plaintiffs asgethat the rubric of “gender
discrimination” includes sexual harassmie pregnancy discrimination, hostile work
environment, and retaliation. Mon at 4. Further, #h Plaintiffs emphasize that the requested
discovery is necessary for estabiigy their class disparate-treant claim. _See Motion at 6.

2. TheResponse.

Sandia Labs responded. See DefendanppoSition to Plaintiffs’ Motion to Compel
Production of Documents at llefil March 19, 2018 (Doc. 99)(“Rponse”). Sandia Labs argues
that discovery is limited to the pleadings’ claiemsl defenses. See Response at 3. According to

Sandia Labs, the internal complaints relatedsexual harassment, pregnancy discrimination,

%0On June 8, 2018, Magistrate Judge Fourad hehearing on Sandia Labs’ Motion for
Extension of Time to Produce Documentied May 25, 2018 (Doc. 115and the Defendant’s
Motion to Stay Magistrate’s Order Pending bt Court’'s Ruling on Diendant’s Objections,
filed May 29, 2018 (Doc. 120). During that hearing, in response to quesjifrom Magistrate
Judge Fouratt, Sandia Labs stated that thexeapproximately 45 complaints that exist in the
disputed categories of sexual harassmengnamecy discrimination, hostile work environment,
and retaliation, and that the colaipts and the full investigatiofiles associated with those
complaints total approximately 5,000 pages. Skeek’s Minutes for Motbn Hearing at 3, filed
June 8, 2018 (Doc. 131). Thaispute’s scope, therefore, mpproximately 45 internal
complaints.



hostile work environment, and retation are irrelevant to the Ptaiffs’ claims -- which focus on
performance evaluations, compensation, and promotions -- because sexual harassment,
pregnancy discrimination, hostile work environmeand retaliation arseparate and discrete
theories of liability that the Plaintiffs do notgald. _See Response at 4. Sandia Labs also argues
that proportionality counsels agat production of the internal colamts. _See Response at 8-9.

3. TheReply.

The Plaintiffs replied. See Plaintiffs’ Ry in Support of Motion to Compel Production
of Documents, filed April 2, 2018 (Doc. 107)(“Rep)y"The Plaintiffs ague the documents they
request are relevant to their che. _See Reply at 2-3. The Pl#stalso argue that Sandia Labs
did not sufficiently substantiate its objextibased on undue burden. See Reply at 10.

4. TheHearing.

Magistrate Judge Fouratt held a hegrion the Motion on May 2, 2018. He first
concluded that the Plaintiffsore the burden of proving relevanbased on this Court’s decision

in Landry v. Swire Oilfield Servs., L.L.C., 328.R.D. 360 (D.N.M. 2018)(Browning, J.). In

Landry v. Swire Oilfield Servs., L.L.C., the Cdowtated that, following the 2015 amendment of

Federal Rule of Civil Procedu26(b)(1), “[tjhe burden of deamstrating relevance remains on
the party seeking discovery, and the newly setlirule ‘does not place on the party seeking

discovery the burden of addressadgproportionality considerains.” Landry v. Swire Oilfield

Servs., L.L.C., 323 F.R.D. at 381 (quoting FedCR. P. 26(b)(1) advisory committee’s notes to

2015 amendment).
Magistrate Judge Fouratt alstarified that, while the Platiffs do not allege a class
claim for retaliation, the Plaintiffs view Sandiabs’ alleged pattern and practice of retaliating

against female employees who complain ohdgr discrimination as a “predicate” to their



“intentional discrimination or ggern and practice class claini[.] Transcript of Hearing on
Motion to Compel at 19:8-20 (Court)(taken W12, 2018), filed May 18, 2018 (Doc. 114)(“Tr.").
According to the Plaintiffs, their intentionaliscrimination claim can be characterized as a
disparate treatment claim under &iWll. See Tr. at 20:11-22 k&ver). Further explaining the
Plaintiffs’ view that complaints concerningexual harassment, hostile work environment,
pregnancy discrimination, and retaliation are vefeg to the Plaintiffs’ class claims, the
Plaintiffs’ counsel stated: “So it's underneath this digpe treatment theory that the evidence of
retaliation, and all othe other, frankly, sexual harassmemtegnancy discrimination, hostile
work environment, all these types of complaiégome relevant, not becauretaliation is itself

a class claim.” Tr. &1:19-23 (Shaver).

Sandia Labs countered by emphasizing thatiagéitsn is substantively different from
“other forms of discrimination,” because r@#don has “a completely different burden
structure[,]” and that “patterand practice” is not a claim, bus “a method of proof of a
particular type of discriminain claim[.]” Tr. at 22:6-24 (Bwhardt). The Plaintiffs later
clarified that, “the reason for us requestitigese types of complaints, including sexual
harassment, pregnancy discrimination, hostile vearkironment, and retaliation for complaining
about any of the above, is because they are miiS@f gender discrimin@n.” Tr. at 23:11-16
(Shaver). Sandia Labs emphasized thatdge discrimination in pay, promotions, and
evaluations does not constitute “a claim of retaliati and that Sandia Labs is not on notice that
it faces a class claim of retaliatioBee Tr. at 24:20-25:11 (Burkhardt).

Following this discussion, Magistrate Judgeufatt concluded that Plaintiffs satisfied
their burden of proving the relevancecoimplaints relating to retaliation:

My decision on this is simply limited to whether the Plaintiffs have carried their
burden of showing that evidence of retadiaf at least as it relates to the . ..



forms of gender discrimination describ@d paragraph one [of the Plaintiffs’
Complaint], which, to me, means clasgender discriminabin. | think they've
carried their burden. | think they have shown me that it is relevant under the
discovery analysis -- not the Motion ismiss analysis, but the discovery
analysis.

Tr. at 27:6-15 (Court).

Magistrate Judge Foait then invited the Plaintiffo explain how“complaints and
investigation files that relate to claims skxual harassment, hostile work environment,
pregnancy discrimination, and retaliation for cdanuing about those three varieties of gender
discrimination, are relevant to your lawsuit.”. B0:21-25 (Court). The Pldiffs explained that
“this evidence goes to our ability to meet gouiima facie case of significant proof of a
[discriminatory] standard operating procedureTr. at 32:1-3 (Shaver). According to the
Plaintiffs, the disputed evidence is partamly relevant to satisfying the commonality
requirement for their class disparate treatmentrclaBee Tr. at 32:11-13. The Plaintiffs also
argued that the evidence they seek, includingfulenvestigation files for the complaints, is
relevant to Sandia’s affirmative defenses.eeSTr. at 32:13-33:6 (Shar). The Plaintiffs
reiterated that “these internal complaints are going to be evidence, class-wide evidence, of
intentional discrimination, and Wigo to the issue of signdant proof.” Tr. at 35:16-19
(Shaver).

The Plaintiffs also confirmed their theotlyat pregnancy discrimation, in Magistrate
Judge Fouratt’'s words, “manifested itself ihgtfemale employees’] performance evaluation,
pay, and promotion[.]” Tr. at 360-15 (Court). Sandia Labs pemded that, “[t]here is not a
single allegation in this Compida that even remotely suggests” that a female employee’s
“performance rating was affected” because dirttpregnancy. Tr. at 38:7-10 (Burkhardt).
Sandia Labs reiterated that the Plaintiffsssartion is that somehow the performance rating

system is flawed, or not validated. Thatshaothing to do with @y assertion related to

-7-



pregnancy discrimination.” Tr. at 38:15-18 (RBhardt). Regarding thPlaintiffs’ burden of
proof for their class disparate treent claim, Sandia Labs argued:
There’s no such thing as a generic gendiscrimination claim. You have to
identify a policy or practice to assertciaim. You have to show that “I was
treated differently in a promotion, anccan show that a similarly-situated man

was promoted over me, and maybe it's lseal was pregnant, or | wasn’'t, and
that’s the reason.”

Tr. at 38:24-39:4 (Burkhardt). Mgstrate Judge Fouratt then stathdt, “there can be relevant
evidence for discovery purposes that -- that we dandirectly to a paragraph or a sentence in a
complaint, and yet, it's still relevant, and thatlkat I'm -- that's what Im trying to figure out.”

Tr. at 39:13-17 (Court).

Regarding sexual harassment, Magistrate Judmeatt asked the Plaintiffs what “the
modicum of factual support” is that suppotteir theory that female employees who have
complained about sexual harassment are ttecriminated against through performance
evaluations, pay, and promotions. Tr. at 40:7-18uf@. The Plaintiffgpointed to Kennicott's
case and its facts, and statedtttany complaints about sexual harassment are complaints about
gender discrimination,” assumingaththe victim of that sexual ressment is female. Tr. at
40:1-8 (Shaver). Magistrate Judgeuratt stated that it concernleitin that the Plaintiffs had not
alleged a cause of action for sexual harassmenthehgidividually or on beliaof a class._See
Tr. at 41:24-42:4 (Court)The Plaintiffs responded:

But there is a cause of action for segadimination, and sexual harassment is a

type of sex discrimination.And so, since our -- our bugd of proof here is to

prove a -- our intentional dismination claim is to prova pattern and practice of

sex discrimination. If there are forms séx discrimination taking place, be it
sexual harassment, or pregnancy imsimation, those are relevant.

Tr. at 42:5-12 (Shaver). Sandia Labs objectedhis statement, arguing that nothing in the
Complaint “suggests that the reason why theyl&aming there’s discrimination in pay or

promotions or performance rating is becauseexiual harassment, or the failure to address the
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claim of sexual harassment, or a claim ofaliation, for that matter.” Tr. at 44:18-24
(Burkhardt).

With respect to “evidence that female employees at Sandia who complain about sexual
harassment thereafter have their performaneduations downgraded, which affects their pay,
and their prospects for promaoti[,]” Magistrate Judge Fouradisked Sandia Labs whether that
evidence is relevant in thisase. Tr. at 45:15-21 (Court). riéa Labs responded that such
evidence is not relevant, because the Plaintiffisrdit make that allegation in their Complaint.
See Tr. at 45:22-25 (Burkhardt)The Plaintiffs asserted that sexual harassment evidence is
relevant, because

if there’s evidence in front of the trieof fact that thecompany has a -- an

ineffective HR complaint system, oraihHR retaliates against employees who

complain, or that there’'s rampant sexbarassment, or the absence of any of

those things would go to [D]efendant'ssea that is absolutely going to be

relevant to the question of whethereté's intentional discrimination against

women in pay, promotions, and perfoma evaluations. You can’t separate
those things out.

Tr. at 47:20-48:3 (ShaverBsandia Labs responded that,
it can’t be the case that youtge assert a complairind all you get to say is --
all you have to say, really, is -- thereavomen, and there’s discrimination. And
that's enough. Give us discovery. Thatuld really eliminate relevance as being

meaningful in the circumstances whealdeyou say is gender discrimination, and
you get anything related to everyrio of gender discrimination.

Tr. at 49:3-10 (Burkhardt).

Magistrate Judge Fouratt also asked Sandizs ladbout the Plaintiffargument that the
discovery they seek is relevantseveral of Sandia Labs’ affirmative defenses. See Tr. at 50:3-6
(Court). Sandia Labs respondedtththose affirmative defensesncerned only the Plaintiffs’
claim for punitive damages. See Tr. at 50:8-1arkBardt). Sandia Labs further stated that any

evidence it would present at trial regarding tiferaative defenses at issue would not concern



sexual harassment, hostile work environment, retaliation claims, or pregnancy discrimination.
See Tr. at 50:15-24 (Burkhardt).

In making his findings, Magistrate Judge Fousdated, “I have to be mindful of what
parties need in order to havefar fight in the remainder of th litigation, thatis sufficiently
relevant and sufficiently proportioteato comply with the discove rules.” See Tr. at 68:10-13
(Court). Magistrate Judge Fotiraoncluded that the Plaintiffdarely carried their burden of
proving to me that evidence of complaintelated to sexual harassment, pregnancy
discrimination, hostile work environment, and hatizon for those things, for complaining about
those things, are relevantTr. at 68:23-69:2 (Court).

5. TheOrder.

Magistrate Judge Fouratt issued his OweMay 14, 2018._See Order at 1. The Order,
in addition to discussing the gue of discovery under rule 26(bj the Federal Rule of Civil
Procedure, also emphasizes that, in employmisctimination cases, the scope of discovery is
extensive. _See Order at 3-Zhe Order also discusses the requirements for class certification
under rule 23(a) of the Federal Rule of Civib&edure. See Order at 4-6. Magistrate Judge
Fouratt identified six findings and conclusiorisur of which are relevant to Sandia Labs’
Objections. Magistrate Jud@®uratt concludes that,

there may be relevant evidence in complaints filed by Defendant’'s female

employees asserting pregnancy disanamion, sexual harassment, gender-based

hostile work environment, and retaliation for making these categories of
complaints, which could inform or suppor@ahitiffs’ claim thatthere is a culture

of gender discrimination at Sandia thatni®st prominently manifested in pay,
promotions, and performance evaluations.

Order at 6-7. Magistrate Judge Fouratt alsactudes that the Plaintiffs have carried their

burden of showing that complaints by Santabs’ female employees asserting pregnancy
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discrimination, sexual harassment, gender-based hostile work environment, and retaliation for
making those complaints “are relevaémtheir claims.” Order at 7.

Magistrate Judge Fouratt atidnally concludes that € Plaintiffs showed that
“retaliation complaints filed by female employegso had complained aflassic or traditional
gender discrimination are also relav#o this lawsuit for the purposes of discovery.” Order at 7.
Finally, with respect to Sandia Labs’ ObjectipiMagistrate Judge Faait concludes that the
“disputed discovery is potentiglirelevant not just to the inddual and class claims currently
pled in the Complaint but also to the extemsfactual showing that &htiffs must someday
make to convince the presidingdge to certify a class ithis case under Rule 23.” Order at 7.
Magistrate Judge Fouratt emphasi#eat his conclusion that the Plaintiffs have proven that the
disputed discovery is relevafin no way affects Defendant’s @by to contest its relevance
either at the class certification stageat trial.” Order at 7 n.2.

6. Sandia Labs’ Objections.

Sandia Labs asserts that Mstgate Judge Fourapplies “an overly lad interpretation
of the relevance standard set out in Rule 26(b)(1)” because he allows the Plaintiffs to obtain
“discovery regarding claims they have not phaad for which they have no factual support.”

Objections at 5. Sandia Lab#es to the Court’s language lirandry v. Swire QOilfield Servs.,

L.L.C. that discovery “is meant to allow therpias to flesh out allegations for which they

initially have at least a modiouof objective support.” Objectig at 5 (quoting Landry v. Swire

QOilfield Servs., L.L.C., 323 F.R.D. at 376). Sandabs urges the Court to “confine the scope of

discovery to thectual claims and defenses asserted in the pleadings.” Objections at 6 (emphasis

in original). Sandia Labs higights Magistrate Judge Fouratttitation of EEOC. v. Outback

Steakhouse of Fla., Inc., 251 F.R.D. 603, 612 @blo. 2008), as additional evidence that he
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applied the incorrect legal stdard because the 2015 amendment of Rule 26(b) abrogated that
case’s statement that relevance “is not limitedssues raised by the pleadings, for discovery
itself is designed to help define and charthe issues.” Objections at 6 (quoti@utback

Steakhouse of Fla., Inc., 251 F.R4).612). Sandia Labs conterttist “[t|here is not a single

factual assertion in the Complaint that suggeéisét a ‘culture of pregnancy discrimination,
sexual harassment, hostile work environment, or retaliation’ caused Plaintiffs and the class they
purport to represent to be sdriminated against in termsf performance evaluations,
compensation, and promotions.” Objections/at For that reason, SaadLabs believes that
Magistrate Judge Fouratt errs by allowing disery of internal complaints of pregnancy
discrimination, sexual harassment, hostile warkvironment, or retaliation when those
complaints do not also allegtiscrimination in performancevaluations, compensation, and
promotions._See Objections at 7-8.

Next, Sandia Labs argues thdagistrate Judge Fouratt elirs accepting the Plaintiffs’
assertion that gender discrimination encompasses pregnancy discrimination, sexual harassment,
hostile work environment, and retaliation. S@bjections at 8. Sandia Labs states that
pregnancy discrimination is analyzed separafebyn gender discrimination claims, in part
because pregnancy discrimination “could benpised on an argument that a non-pregnant
woman was treated more favorably, demonstratmag this is not a gender claim at all.”
Objections at 8-9. Sandia Labs also states that a hostile work environment claim is different
from a claim “that gender impacted a waorita performance evaluation, compensation, or
promotion.” Objections at 9. Sandia Labs #dnthat, with respect to retaliation, protected
activity that constituted the “but for” cause of the adverse employment action “could relate to a

complaint of gender discrimination,” but thatetaliation it not itself a complaint of gender
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discrimination.”  Objections at 9-10. Fiha Sandia Labs asserts, without additional
explanation, that Plaintiffs’class claims do “not open the dotw irrelevant discovery.”
Objections at 10.

7. The Plaintiffs’ Response to Objections.

The Plaintiffs urge the Couto overrule Sandia Labs’ Objections. See Response to
Defendant’'s Objections to Magistrate Judg®sder Granting Plaintiffs’ Motion to Compel
Production of Documents at filed June 8, 2018 (Doc. 127)(*Response to Objections”).
Plaintiffs emphasize that the standard for remgra Magistrate Judge with respect to legal
conclusions is whether they are aamny to law. _See Response toj@tions at 3. The Plaintiffs
also emphasize that “it is extremely difficultjtestify alteration of the magistrate judge’s non-
dispositive actions by thestrict judge.” _See Response to Objections at 3.

The Plaintiffs argue that Magjrate Judge Fouratt appliectborrect relevance standard
from rule 26(b), and note that they “bear the larat class certification,” and that Magistrate
Judge Fouratt referred to Ueit States Court of Appeafer the Tenth Circuit case law
“recognizing that evidence of intentional dissimation is highly prob#&e in a pattern-and-
practice gender discrimination cdseResponse to Objections at43- The Plaintiffs highlight
that their Complaint refers to a general cuwtwf bias towards women at Sandia, and that
performance evaluations, promotions, and pay rbasevaluated in light of that culture. See
Response to Objections at 5. Téadence that the Plaintiffs seekdiscovery is, according to
them, “critical to establishing whether Sandia fastiean environment of bias — or was aware of
such bias, yet failed to correct it.” Respons®©fgections at 5. Theosight-after discovery is
also, according to the Plaintiffs, “key to progi intent under a Title VII pattern-or-practice

theory.” Response to Objections at 5. Also adicgy to the Plaintiffs, bdt before and after rule
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26(b) was amended in 2015, “courts hawetinely ordered production @l complaints of
gender discrimination, regardlesd whether they pertain to the specific forms of gender
discrimination that are alleged orclass basis.” Response to Objections at 6 (emphasis in the
original). The Rdintiffs also argue that, although Msafyate Judge Fouratt’'s Order did not
address the topic, the discovery they seeklesamt to Defendant’s affirmative defenses. See
Response to Objections at 7.

Regarding Sandia Labs’ objection that Magigtrdudge Fouratt erred in accepting the
Plaintiffs’ assertion that gender discrimimati encompasses pregngndiscrimination, sexual
harassment, hostile work environment, and retahatine Plaintiffs clarify that Magistrate Judge
Fouratt did not reach such a conclusion. Seeétes® to Objections at 9. Instead, according to
the Plaintiffs, Magistrate Juddeouratt concluded that the discoyevhich the Plaintiffs seek
“could inform or support Plaintis’ claim that there is a culture of discrimination at Sandia that
is most prominently manifested in pay, promotions, and performance evaluations.” Response to
Objections at 9 (Order at 6-7)(emphases onjittefhe Plaintiffs emphasize that they do not
“seek relief for pregnancy discrimination, sexderassment, hostile work environment, or
retaliationon a class basis,” nor did Magistrate Judge Fouratinclude that they do. Response
to Objections at 9 (emphasis in the original)nafly, the Plaintiffs assethat Magistrate Judge
Fouratt’'s Order “reflects the clear language leTVIlI and the cases interpreting it holding that
gender discriminationincludes sexual harassment, pregngndiscrimination, hostile work
environment based on gender, and retaliationdming complaints of gender bias.” Response

to Objections at 10 (emphasis in the original).
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8. Sandia Labs’ Reply in Support of Its Objections.

Sandia Labs replied to the Plaintiffs’ Resporie Objection. _See Reply to Plaintiffs’
Response to Defendant’s Objections to Magdistdaidge’s Order Grang Plaintiffs’ Motion to
Compel Production of Documengt 1, filed June 22, 2018 (. 139)(“Reply in support of
Objections”). Sandia Labs recapitulates sevarain points first set forth in its Objections,
specifically that the Plaintiffs arnot entitled to discovery “regarding claims that they have not
pleaded and for which they have no factualpsup” regardless of wheth¢hose claims may be
brought under Title VII. Reply in Support of @btions at 3-10. Becautige Plaintiffs contend
“that Sandia uses an invalid afldwed performance evaluation syst that allows managers to
give women discriminatorily lower performance ratings, which in turn leads to lower
compensation and promotions[,]” as opposed atdually asserting claims of pregnancy
discrimination, sexual harassment, hostile werkironment, or retaliation, the complaints
which the Plaintiffs seek are not relevant to@itthe Plaintiffs’ claim®r Sandia Labs’ defenses,
and are therefore not discoverabReply in Support of Objectiorst 3-5. Sandia Labs repeats
its conclusion that Magistrate Judge Fourattdeeously determined that Plaintiffs’ claim of
gender discrimination in performance evalols, compensation, and promotions includes
unpled claims of pregnancy discrimination, sdxuarassment, hostile work environment, and
retaliation.” Replyin support of Objections at 8.

9. The Amended Complaint.

Such was the Objections’ proagdl posture until July 5, 281 when the Plaintiffs filed
their Amended Complaint, which makes severédvant changes. Thelaintiffs add another
individual -- Judi Doolittle --and a claim for constructive discharge on Kennicott's behalf. See

Amended Complaint T 9, at 31.i1Y 63-66, at 14-16; id. 1Y 79-&,20-21. The Plaintiffs also
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provide substantially more detailed infation regarding how ®aia Labs conducts its
performance evaluations, how Sandia Labs cosgies its employees,dinding when they are
eligible for raises, and how Sandia Labs pobtes its employees. See Amended Complaint
19 26-40, at 6-9. These additional factual gatens explain how geler allegedly plays a
discriminatory role in Sandia Labs’ procedufes performance evaluations, compensation, and
promotions._See Amended @plaint 1 26-40, at 6-9.

Importantly, the Plaintiffs also allege thatdi®lia’s corporate culturef bias is reflected
in the formal complaints of gender discrimioa brought by class members -- including sexual
harassment, pregnancy discrimination, hostilerk environment, retaliation, and unequal
treatment in pay and promotions — during the<laeriod.” Amended Complaint § 3, at 2. With
respect to their class action TiNél intentional discrimination clan, the Plaintiffs allege that
Sandia Labs engages in intentibdecrimination in part by “[filing to reasonably investigate
and respond to employee comipta of gender discriminatiorincluding sexual harassment,
hostile work environment, pregnancy discriminati and retaliation for raising complaints of

same[.]” _Amended Complaint | 87, at 21.

10. The Parties’ Supplemental Briefing.

During a status conference on July 10, 2018gisteate Judge Fouratt asked the parties
whether they desired to provi@elditional briefing concerning éhAmended Complaint’s effect
on this discovery dispute. See Clerk’'s Mirsugg 2, filed July 10, 201@oc. 148). The parties
agreed to provide supplemental briefs limitedwo pages no laterah July 20, 2018, and both
parties complied, See Clerk’s Minutes at 2.

The Plaintiffs’ supplemental brief asserts that the allegations in their Amended Complaint
“bolster Magistrate Judge Fouratt's determination tRkintiffs are entitled to this discovery.”

Plaintiffs’ Supplemental Brief Regarding the Effect of the First Amended Complaint on Sandia’s
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Objections to Order Granting Plaintiffs’ Motida Compel Production dbocuments at 1, filed
July 20, 2018 (Doc. 153)(“Pls.” Suppl. Br.”)(emphasisonginal). The Plaitiffs reiterate that
the proportionality requirement &ule 26(b)(1) “is met because [internal complaints of gender
discrimination and associated investigationsfikre] key to proving intent under a Title VII
pattern-or-practice theory of dispde treatment liability[.]” PIs.Suppl. Br. at 1. The Plaintiffs
also note that their Amende@omplaint contains “at least @odicum of factual support”
regarding the Plaintiffs’ allegation “that Sandia has failed to take appropriate action to protect
women from discrimination[.]” PIsSuppl. Br. at 1-2 (emphasis iniginal). The Plaintiffs also
point out again that they do not intend to usedibeovery they seek to develop new claims. See
Pls.” Suppl. Br. at 2. Indeed, as the Pldistrecognize, their Amended Complaint “narrows,
rather than broadens, Plaintiffs’ ctadaims.” PIs.” Suppl. Br. at 2.

Sandia Labs’ supplemental brief argues thpposite, contendinghat Plaintiffs’
Amended Complaint “further demonstrates whyitiffermation sought by Plaintiffs is irrelevant
to any remaining class claim in this caseDefendant’s Supplement&8rief in Support of
Defendant’'s Objections to Magistrate Judg®&sder Granting Plaintiffs’ Motion to Compel
Production of Documents at 1, filed July 20, 2@D&c. 152)(“Def’'s Suppl. Br.”). Sandia Labs
insists that the Amended Comiplastill “does not include a sgle factual allgation to support
their conclusory assertion af culture of pregnancy discrindtion, sexual harassment, hostile
work environment, and retaliati.” Def's Suppl. Br. at 1.Sandia Labs emphasizes that the
Plaintiffs now acknowledge that “women perfoas well or better than men” at Sandia Labs,
which concession “refutes the reusory allegation of a ‘culte of bias’ that results in
discriminatory outcomes for women, and Plaintiffs should not be permitted discovery on a theory

that is rejected on thiace of their [Amended] Complaint.” Bs Suppl. Br. at 2. Sandia Labs
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again characterizes the Plaifgi discovery request as anmiproper fishing expedition,” and
urges the Court to sustaits objections to Magisdte Judge Fouratt’'s OndeDef’s Suppl. Br. at
2.

LAW REGARDING OBJECTIONS TO MA GISTRATE JUDGE DISCOVERY ORDERS

Rule 72(a) of the Federal Rules of Civil Bedure permits a party fde objections to a
Magistrate Judge’s non-dispositiveder within fourteen days aftéeing served with the order.
“The district judge in the casaust consider timely objections and modify or set aside any part

of the order that is clearly mneous or is contrary to lav. Fed. R. Civ. P. 72(a).__See

Hutchinson v. Pfeil, 105 F.3d 562, 566 (10th Cicert. denied, 522 U.S. 914 (1997). To
overturn the Magistrate Judge’scilon as clearly erroneous undate 72(a), the district court

must have “a definite and firconviction that a mistake has bessmmitted.” Ocelot Oil Corp.

v. Sparrow Indus., 847 F.2d 1458, 1464 (10th Cir. 1988)(internal quotation orhitfed)strict

court is required to “defer tthe magistrate judge’suling unless it isclearly erroneous or

contrary to law.” _Hutchinson v. Pfeil, 105 F.3d at 566.

Under the “contrary to law” standard, the didtcourt conducts a plenary review of the
Magistrate Judge’s legal determinations, setting aside the Magistrate Judge’s order if it applied

an incorrect legal standard. See Charles Alight et al., 12 Fedal Practice & Procedure

8 3069, at 350 (4th ed. 2018). “In sum, it is entely difficult to justify alteration of the

magistrate judge’s non-dispositiaetions by the district judge.Wright et al., supra, § 3069, at

“The United States Court of Appeals for the $#heCircuit has stated that, to be clearly
erroneous, “a decision must strike [the courtjrese than just maybe or probably wrong; it must
.. . strike [the court] as wrong with the forceaofive-week-old, unrefrigetad dead fish.”_Parts
& Elec. Motors, Inc. v. Sterling Elec., In866 F.2d 228, 233 (7th Cir. 1988). The Court does
not believe that this standard uses approplatguage, and will not use or follow the standard.
The Court can, in a dignified manner, apply tlalitional standards for&hrly erroneous review
without resorting to garbage or demtimals. 28 U.S.C. § 636(b)(1)(A).
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350-51. On the other hand, just “as the disfudge should defer tthe magistrate judge’s
decision ... he or she should not be hamstiaynghe clearly erroneous standard. At ift]s
broadest, it is limited to factual findingsWright et al., supra, 8 3069, at 355.

LAW REGARDING DISCOVERY

Discovery’s proper scope is “any nonprivilegethtter that is relevant to any party’s
claim or defense and proportional to the needs efcdse. . . .” Fed. R. Civ. P. 26(b)(1). The
factors that bear upon proportionaléye: “the importance of thesues at stake in the action, the
amount in controversy, the parties’ relative access to relevant information, the parties’ resources,
the importance of the discovery in resolving tt®ues, and whether the burden or expense of the
proposed discovery outweighs its likddgnefit.” Fed. R. Civ. P. 26 (b)(2).

Discovery’s scope under rule 26 is broade $Somez v. Martin Marietta Corp., 50 F.3d

at 1520;_Sanchez v. Matta, 229 F.R.D. 649, 654 (D.N.M. 2004)(Browning, J.)(“The federal

courts have held that the scope of discovery Ishioel broadly and liberally construed to achieve
the full disclosure of all potentially relevanfanmation.”). The fedetadiscovery rules reflect
the courts’ and Congress’ recognition that “mutual knowledge of all the relevant facts gathered

by both parties is essential pooper litigation.” _"Hickman vTaylor, 329 U.S. 495, 507 (1947).

A district court is not, however, “required to permit plaintiff to engage in a ‘fishing expedition’

in the hope of supporting his claim.” _Me& v. Hayes, 43 F. App’x. 214, 217 (10th Cir.

2002)(unpublished). “Discovery . . . is not intended tbe a fishing expedition, but rather is

>McGee v. Hayes is an unpublished United St&tesrt of Appeals fothe Tenth Circuit
opinion, but the Court can rely on an unpublished Tenth Circuit opinion to the extent its reasoned
analysis is persuasive in tibase before it._See 10th Cir. R. 32.1(A), 28 U.S.C. (“Unpublished
opinions are not precedential, buty be cited for their persuasive value.”). The Tenth Circuit
has stated: “In this circuit, unpublished ordersrastebinding precedent, . and . . . citation to
unpublished opinions is not favored. . . . Howetfesn unpublished opinion . . . has persuasive
value with respect to a material issue in a @as®would assist the court in its disposition, we
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meant to allow the parties to flesh out allegasi for which they initially have at least a

modicum of objective support.”_Rivena DJO, LLC, No. 11-1119, 2012 WL 3860744, at *1

(D.N.M. August 27, 2012)(Browning, J.)(quotinipttenham v. Trans World Gaming Corp.,

No. 00-7697, 2002 WL 1967023, at *2 (S\DY. 2002)(Knapp, J.)). “[Bpbad discovery is not
without limits and the trial court is given widBscretion in balancinghe needs and rights of

both plaintiff and defendant.” Gomez v. MartMarietta Corp., 50 F.3d at 1520 (internal

guotation marks omitted).
The 2000 amendments to rul6(b)(1) began narrowinghe substantive scope of

discovery and injected courts deeper inte tliscovery process. See Simon v. Taylor, No. 12-

0096, 2015 WL 2225653, at *23 (D.N.M. April 30, 20@Srowning, J.). Before the 2000
amendments, rule 26(b)(1) defined the scope of discovery as follows:

Parties may obtain discovery regardiagy matter, not privileged, which is
relevant to the subject matter involvedliie pending actions, whether it relates to
the claim or defense of the party seeking discovery or to the claim or defense of
any other party, including the existen description, nature, custody, condition
and location of any books, documents, dreottangible things and the identity
and location of persons having knowledgé any discoverable matter. The
information sought need not be admissiatethe trial if the information sought
appears reasonably calculated to leatthéodiscovery of admissible evidence.

Fed. R. Civ. P. 26(b)(1)(1996). The 2000 amendmeatde the following changes, shown here
with the deleted language strickand the added material underlined:

Parties may obtaln dlscovery regardlng any matter, not pnwleged—that which is

the clalm or defense ef—the—party—seekmg—dﬁee%r-y—eete—ﬂm—elalm—epde#ense of

any -ether party, including the existen description, nature, custody, condition
and location of any books, documents, dreottangible things and the identity
and location of persons having knowledgeany discoverablenatter. _For good
cause, the court may ordessdovery of any matter relevant to the subject matter

allow a citation to that decision.” _United Statv. Austin, 426 F.3d 1266, 1274 (10th Cir. 2005).
The Court concludes that McGeeHayes has persuasive value widispect to a material issue,
and will assist the Court in its prepaaatiof this Memorandum Opinion and Order.
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involved in the action. RelevantThe informatier-seught need not be admissible at
the trial if discovery the-infermation-seugippears reasonably calculated to lead
to the discovery of admissible evidence.

Fed. R. Civ. P. 26(b)(1). Putting aside thetlsentence’s changes -- which the advisory
committee’s notes make clear was a housekgepimendment to clarify that inadmissible
evidence must still be relevant to be discobkra- the 2000 amendments have two effects:

(i) they narrow the substantive scope of discovery in the first sentence; and (ii) they inject courts
into the process in the erely new second sentence.

In 1978, the Committee published for comment a proposed amendment, suggested
by the Section of Litigation of the American Bar Association, to refine the scope
of discovery by deleting the “subjechatter” language. This proposal was
withdrawn, and the Committee has sinthen made other changes in the
discovery rules to addressncerns about overbroadsdovery. Concerns about
costs and delay of discovery have pmexl nonethelesand other bar groups
have repeatedly renewed similar proposatsamendment to this subdivision to
delete the “subject matter” language. Neanhe-third of the lawyers surveyed in
1997 by the Federal Judicial Center enddnsarrowing the scope of discovery as

a means of reducing litigation expensathout interferig with fair case
resolutions. [Federal Judicial Center,Willging, J. Shapard, D. Stienstra, & D.
Miletich, Discovery and Disclosure #&utice, Problems, and Proposals for
Change] 44-45 (1997). The Committees h@eard that in some instances,
particularly cases involving large quantgtief discovery, parties seek to justify
discovery requests that sweep far beyondtthiens and defenses of the parties on
the ground that they nevbdless have a bearing orettsubject matter” involved

in the action.

The amendments proposed for subdivis{b)(1) include one element of these
earlier proposals but also differ frothese proposals in significant ways. The
similarity is that the amendments deberthe scope of party-controlled discovery
in terms of matter relevant to the chaior defense of any party. The court,
however, retains authority to order discovefyany matter relevant to the subject
matter involved in the action for good s@u The amendment is designed to
involve the court more actively in galating the breatt of sweeping or
contentious discovery. ThHeommittee has been informed repeatedly by lawyers
that involvement of the court in managidiscovery is an important method of
controlling problems of inappropriately broad discovery. Increasing the
availability of judicial dficers to resolve discovery sfiutes and increasing court
management of discovery were botlosgly endorsed by thdtarneys surveyed

by the Federal Judicial CenteSee Discovery and Disgore Practice, supra, at
44. Under the amended provisions, if thés an objection that discovery goes
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beyond material relevant to the partiesaims or defenses, the court would
become involved to determine whether thecdvery is relevant to the claims or
defenses and, if not, whether good cause efastauthorizing it so long as it is
relevant to the subject matter of thetion. The good-caustandard warranting
broader discovery is meant to be flexible.

The Committee intends that the partiesand the court focus on the actual
claims and defenses involved in thection. The dividing line between
information relevant to the claims and déenses and that relevant only to the
subject matter of the action cannot bedefined with precision. A variety of
types of information not directly pertinent to the incident in suit could be
relevant to the claims or defenses raised in a given action. For example,
other incidents of the same type, oinvolving the same product, could be
properly discoverable under the revised standard. Information about
organizational arrangements or fling systems of a party could be
discoverable if likely to yield or lead to the discovery of admissible
information. Similarly, information that could be used to impeach a likely
witness, although not otherwise relevanto the claims or defenses, might be
properly discoverable. In each instance, the determination whether such
information is discoverable because it igelevant to the claims or defenses
depends on the circumstancesf the pending action.

The rule change signals to the court tihdtas the authorityo confine discovery

to the claims and defenses asserted in the pleadings, and signals to the parties that
they have no entitlement to discoverydevelop new claims or defenses that are

not already identified in the pleadingdn general, it is hoped that reasonable
lawyers can cooperate to manage aksry without the need for judicial
intervention. When judiciahtervention ismvoked, the actual spe of discovery

should be determined according to thasanable needs of the action. The court
may permit broader discovery in a parterutase dependirgn the circumstances

of the case, the nature of the claimsl alefenses, and the scope of the discovery
requested.

The amendments also modify the proersiregarding discovery of information
not admissible in evidenceAs added in 1946, thisentence was designed to
make clear that otherwise relevant matecould not be withheld because it was
hearsay or otherwise inadmissibleThe Committee was concerned that the
“reasonably calculated to lead to theativery of admissiblevidence” standard

set forth in this sentence might swallow any other limitation on the scope of
discovery.  Accordingly, this sentendaas been amended to clarify that
information must be relevant to besdoverable, even though inadmissible, and
that discovery of such material is permitted if reasonably calculated to lead to the
discovery of admissible evetice. As used here, “relevant” means within the
scope of discovery as defined inisthsubdivision, and it would include
information relevant to the subject mattevolved in the action if the court has
ordered discovery to that limiased on a showing of good cause.
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Finally, a sentence has been addedingplattention to the limitations of
subdivision (b)(2)(i), (i), and (iii). Theslimitations apply to discovery that is
otherwise within the scope of subdivision (b)(1). The Committee has been told
repeatedly that courts have not implemeeinthese limitations with the vigor that
was contemplated. SeeRg&deral Practice & Prodare § 2008.1 at 121. This
otherwise redundant crosdeence has been added @mphasize the need for
active judicial use of subdivision (b)(2o control excessive discovery. Cf.
Crawford—EIl v. Britton, $23 U.S. 574] (1998)(quotin&ule 26(b)(2)(iii) and
stating that “Rule 26 vestsadtirial judge with broad dcretion to tailor discovery
narrowly”).

Fed. R. Civ. P. 26 advisory conttee’s notes (emphasis added).

One gets the impression from reading the advisory committee’s notes that the amendment
was not intended to exclude a defile swath of material so muak it is intended to send a
signal to district judges to become more hanasaathe process of regulating -- mostly limiting
-- discovery on relevance grounds alone. The ‘@&ffects” of the 2000 amendments might, thus,
be only one effect: directing digtt judges to roll up their sleeseand manage discovery, and to
do so on a relevance basis. Tmange in substantive scope frésubject matter,” to “claim or
defense,” would, therefore, seem to “add teeththe relevance standard instead of narrowing
that standard. It is not surging that the Supreme Court thfe United States of America and
Congress would want to increase judicial presefreéevance” is a liberatoncept in the context
of trial. Fed. R. Evid. 401 (“Evidence is relexaf: (a) it has any tendepdo make a fact more
or less probable than it woultk without the evidence; and (th)e fact is of consequence in
determining the action.”).

Of course, regardless of the Court’s musingsud the rules, courtshould also seek to
give substantive content to amendments. Read literally, the rule does not permit parties to
discover information relevant only to the claimn defense of another party; they must use

discovery only to investigatedir own claims and defenses. M@roblematically, however, the
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rule may prevent using the Federal Rules’ palsory discovery process to obtain “background”
information not specifically rel@ant to any one claim or defse -- e.g., a plaintiff naming a
pharmaceutical company as a defendant and tiserg discovery to educate itself generally
about medicine, biochemistry, and the dnugustry by using the defendant’s expertise.

In In re Cooper Tire & Rubber Co., 5683d 1180 (10th Cir. 2009), the United States

Court of Appeals for the Tenth Circuit aleed that the 2000 Amendments to rule 26
“implemented a two-tiered discovery process;ftrst tier being attorneynanaged discovery of
information relevant to any claim or defensiea party, and the second being court-managed
discovery that can include information relevemthe subject matter of the action.” 568 F.3d at
1188. The Tenth Circuit further stated that,
when a party objects thaiscovery goes beyond thatieeant to the claims or
defenses, “the court would become inenl to determine whether the discovery
is relevant to the claimer defenses and, if not, wther good cause exists for
authorizing it so long as it ielevant to the subject ter of the action.” This
good-cause standard is intended to lexilile. When the district court does
intervene in discovery, it has discati in determining what the scope of
discovery should be. “[He actual scope of discovery should be determined
according to the reasonable needs ef dlction. The court may permit broader
discovery in a particular case depemdion the circumstances of the case, the
nature of the claims and defenses, #redscope of the discovery requested.”
568 F.3d at 1188-89 (quoting the advisory committeatss to the 2000 amendments to Fed. R.
Civ. P. 26(b)(1))(citations and footnote omitted)(alteration in original).
The 2015 amendments to rule 26(b)(1) cargnh this process afarrowing discovery’s
substantive scope and injecting courts furiht the discovery prass. The 2015 amendment

made notable deletions and additions, botlwbich emphasized the need to make discovery

proportional to the needs of the case. SeeRe@iv. P. 26(b)(1). Rule 26(b)(1), provides

®The deletions are stricken and the additions are underlined.
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Q) Scope in General. Unless otherwise limited bgourt order, the scope of
discovery is as follows: Parties may obtain discovery regarding any

the-limitations-imposed-by-Rule 26(BYC) and proportional to the needs

of the case, considering the importan¢¢he issues at stake in the action,
the _amount in controversy, the pest relative access to relevant
information, the parties' resourcebe importance of the discovery in
resolving the issues, and whethee thurden or expense of the proposed
discovery outweighs its likely benefimformation within this scope of
discovery need not be admissibieevidence to be discoverable.

Fed. R. Civ. P. 26(b)(1)(alterations added).

The Committee Notes state thae first deletion does nohake a substantive change.
Rather, the deletion was made because “[d]iscosEsuch matters is steeply entrenched” in
standard discovery that includj it would be “cléter.” Fed. R. Civ. P. 26(b) advisory
committee’s note to 2015 amendmént.

Regarding the second deletion, the Committedlexplain that the former provision for

discovery of relevant but inadmissible informatibat appears “reasonably calculated to lead to

"The Court regrets this deleti. Moving things out of thetatute’s text often creates
mischief, especially for courts that rely heawly the text's plain language. The drafters might
be astonished how often the Court sees objectmirgerrogatories and requests that seek basic
information about documents. The rule is wellablished because the deleted language was in
the rule; now that the language is not in the,rtile rule may be eroded or, more likely, ignored
or overlooked by those who do not spend time wismity notes’ thicket. What the advisory
comments describe as “clutter” is a simple nimstion to practitionersvho do not practice in
federal court every day for every case. Thiktwen might incrementally increase unnecessary
litigation rather than shorten it. Some okttAmendments seem more designed to help the
nation’s large corporations, represented by sofmhe nation’s most expensive law firms, cut
down expenses than they are to help caamts practitioners imore routine cases.
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the discovery of admissible evidence” is also delétedred. R. Civ. P. 26(b) advisory
committee’s note to 2015 amendment.

The phrase has been used by some, inctyreatdefine the scope of discovery.

As the Committee Note to the 2000 amendments observed, use of the “reasonably
calculated” phrase to define the scagfediscovery “might swallow any other
limitation on the scope of discovery.The 2000 amendments sought to prevent
such misuse by adding the word “Relevaat the beginning of the sentence,
making clear that “relevant’ means within the scope of discovery as defined in
this subdivision. . . .” The “reasonably calated” phrase has continued to create
problems, however, and is removed by these amendments. It is replaced by the
direct statement that “Information withithis scope of discovery need not be
admissible in evidence to be discosale.” Discovery of nonprivileged
information not admissible in evidence remains available so long as it is otherwise
within the scope of discovery.

Fed. R. Civ. P. 26 advisory committee’s note2615 amendment. The deletion, therefore, did
not necessarily change discovergtope, but clarified it. Accordingl“[r]elevance is still to be
‘construed broadly to encompassyanatter that bears on, or thraisonably could lead to other

matter that could bear on’ anyrpas claim or defense.”_Statearm Mutual Auto. Ins. Co. v.

Fayda, No. 14-9792, 2015 WL 7871037, at *2 (S.¥.N2015)(Francis IY M.J.)(internal

guotation marks omitted)(quoting Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351

(1978)).

The most notable addition to rule 26(l the proportionality concept. Rule
26(b)(2)(C)(iii) has always lited overly burdensome discoveand required proportionality.
See Fed. R. Civ. P. 26(b)(2)(C)(iii) (pre-2015rsien). The proportionality requirement was

relocated to 26(b)(1) to address the “explosiohinformation that “has been exacerbated by the

8Arguably, older lawyers will have to leamnew vocabulary and ignore the one they
have used for decades. |If the changes weranaole to change the scope of discovery, it is
unclear what the benefit of dliis re-arrangement really is.
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advent of e-discovery’” Fed. R. Civ. P. 26(b) advisoppmmittee’s note to 2015 amendment.
Describing how e-discovery is the driving faccin the 2015 amendment, the Committee Notes
state:
The burden or expense of proposed discogbiguld be determined in a realistic
way. This includes the burden or expensf producing electronically stored
information. Computer-based methods e&iching such information continue to
develop, particularly for cases involvingrge volumes of ektronically stored
information. Courts and parties shouldvedling to consider the opportunities for
reducing the burden or expense of discpvas reliable means of searching
electronically stored information become available.
Fed. R. Civ. P. 26(b) advisory committee’s note to 2015 amendment.
Chief Justice Roberts’ 2015 Year-End Reporttloe Federal Judiciary indicates that the
addition of proportionality torule 26(b) “crystalizes the onicept of reasonable limits on

discovery through increased reliance oa tommon-sense concept of proportionaltfyChief

*This relocation -- rather than substantive change --is one reason that the Court is
skeptical that the 2015 amendments will makersierable difference in limiting discovery or
cutting discovery costs. Courts have béeinging common sense amdoportionality to their
discovery decisions long before the 2015 amendments. _See Aguayo v. AMCO Ins. Co., 59
F. Supp. 3d 1225, 1275 (D.N.M. 2014)(Browning, J)[e Court expectshat discovery and
motion practice bear some proportionality to theecaworth.”);_Cabot WVal-Mart Stores, Inc.,

No. 11-0260, 2012 WL 592874, at *11-12 (D.N.M. 2012p{Bning, J.)(limiting the scope of
discovery because it was unduly burdensome irtioeldo the relevance and need). The real
import of the rule is that it will likely leado more “proportionality” objections and more
disputes that the district coustsll have to resolve, which is what the drafters apparently intend.
It is unclear how more judicial involvement discovery can be squared with a federal court
docket that is at a breaking point already. It is also unclear what was wrong with the old goal of
discovery being largely self-executing. The neues also require attorneys to learn the new
vocabulary of “proportionality,”delete their old stock legal @ns from their briefs, and
rewrite these new sections to use the correguage. Older lawyers must be particularly alert
to read and learn the new rules, read the cems) and understand the thrust of the drafting.
Finally, given that “proportionalityis a very subjective standardwill be hard for any court to
sanction any attorney for raisingglobjection. In sum, the rulesegjust as likely to increase the
costs of discovery as to decrease it.

%The Rules Enabling Act, 28 U.S.C. §§ 2071-2077, empowers the federal courts to
prescribe rules for the conducf their business. See 28 U.S.C. § 2071. The Judicial
Conference -- the policy making body of the fedgualiciary -- has overall responsibility for
formulating those rules. See Chief Justice John Roberts, 2015 Year-End Report on the Federal
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Justice John Roberts, 2015 Year—End Report on tther&eJudiciary at &upreme Court of the
United  States, available at http://www.supremecourt.gov/publicinfo/year-end/year-
endreports.aspx (“2015 Year-End Rdppor He states that the gportionality conept seeks to
“eliminate unnecessary or wasteful discoverynddo impose “careful and realistic assessment
of actual need.” 2015 Year-End Report at 7. Hisessment may, as agical matter, require
“judges to be more aggressive in identifysrgd discouraging discoveoveruse by emphasizing

the need to analyze proportionality before orde production of relevant information.” _State

Judiciary at 6, Supreme Court of the Unitedt&s, available at http://www.supremecourt.gov/
publicinfo/yearend/year-endrepaespx (“2015 Year—End Report”)The Chief Justice leads the
Judicial Conference. The Judicial Conferesdg@bmmittee on Rules of &stice and Procedure,
known as the Standing Committee, solicits guagafrom advisory committees and conferences
to draft proposed rules and amendments ferdidicial Conference'sonsideration._See 2015
Year-End Report. Chief Justice Roberts, arer clerk for Chief Justice William Rehnquist,
appointed the Honorable David Campbell, Unitethtes District Judge for the District of
Arizona, also a former Rehnquisterk and President George \Bush appointee, to chair the
Civil Rules Advisory Committee. Campbell amhvid Levi, Dean of the Duke University
School of Law, a former clerk to Justice LewRowell, and former chief judge of the United
States District Court for the Eash District of California, appated as United States Attorney
by President Ronald Reagan amgpointed to the Eastern Distriof California by President
George W. Bush, led the effort to increapeoportionality and hads-on judicial case
management in the 2015 amendments. SemiRéo the Standing @omittee at 4, Advisory
Committee on Civil Rules (May 8, 2013), aMble at http:#kww.uscourts.gov/rules-
policies/archives/committegverts/advisory-committee-rulesvil-procedure-may-2013.  After
the Judicial Conference camted on the 2015 amendments,sént the proposed rules and
amendments to the Supreme Court, which apmdhiem. Chief Justice Roberts submitted the
proposed rules to Congress fitg examination. _See 2015 Yeand Report at 6. Because
Congress did not intervene by Dedger 1, the new rules took etft. Some scholars have noted
that the rules reflect the conservative naturehofse who have participated in drafting the
amendments. _See Edward A. Purcell, Jr., Ftben Particular to the General: Three Federal
Rules and the Jurisprudence of the RehngundtRoberts Courts, 162 U. Pa. L. Rev. 1731, 1742
(2014)(stating that the conservative “Rehnquasid Roberts Courts” issued decisions that
“regularly burdened plaintiffs while protectiraprporate” defendants)Iin particular, the New
Mexico Trial Lawyer published an article ads®y that the amendments favored corporate
defendants, which was partially the result ofigfldustice Roberts’ ggointment of “corporate-
minded judges to the Rules Advisory Committeat tirafted the amendmisti’ Ned Miltenberg

& Stuart Ollanik,_The Chief Umpire is Changitige Strike Zone, at 1, The New Mexico Trial
Lawyer (Jan. /Feb. 2016). The Court shares sofrthe concerns with the new amendments
being pro-business and giviegrporations new tools tomit plaintiffs’ discovery.
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Farm Mutual Auto. Ins. Co. v. Fayda, 20¥8L 7871037, at *2 (internal quotation marks

omitted). The burden of demonstrating relevance remains on the party seeking discovery, and
the newly revised rule “does not place on thaypaseeking discovery éhburden of addressing
all proportionality considerations.” Fed. RvCP. 26(b)(1) advisory committee’s notes to 2015

amendment. _See Dao v. Liberty LAssurance Co. of Boston, No. 14-4749, 2016 WL 796095,

at *3 (N.D. Cal. February 23, 2016)(LaPqrt®.J.)(observing that the 2015 amendment
“reinforces the Rule 26(g) obligah of the parties to considérese factors in making discovery

requests, responses or objections”); William$).S. Envt'l Servs., LLC, No. 15-0168, 2016 WL

617447, at *1 n.2 (M.D. La. February 16, 2016)(Bourgebi.J.). In general, “the parties’
responsibilities [] remain the same” as they weneler the rule’s earligteration so that the
party resisting discovery hasetliourden of showing undue burden or expense. Fed. R. Civ. P.

26(b)(1) advisory committee’s tes to 2015 amendment. SeeoDa Liberty Life Assurance

Co. of Boston, 2016 WL 796095, at *3 (notingath“while the language of the Rule has

changed, the amended rule does not actually plageater burden on therpas with respect to
their discovery obligations”).

Like with the 2000 amendments, it is unsisimg that the drafters are unable to
articulate precise language narrowing the dispgsesubstantive scope. Instead of being
Aristotelian and trying to draft rules, the deak largely opt to makéederal judges Plato’s
enlightened guardians. They have decided nbasingle general rule cadequately take into
account the infinite number gfossible permutations of diffare claims, defenses, parties,
attorneys, resources of partiasd attorneys, information asymiries, amounts in controversy,
availabilities of information by other means, asttler factors. They la dropped all discovery

disputes into judges’ laps. @€hdrafters have decided thttis determination requires the
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individualized judgment of someoma the scene, and that preseiscehat the rulemakers want
when they: (i) encourage district judges to takirmer grasp on the sliovery’s scope; and (ii)
put their thumbs on the scale in favor of narrodiscovery in the rule’slefinition of the scope
of discovery.
ANALYSIS

The Court concludes that Magistrate Judgmuratt's Order is notontrary to law,
because he reasonably applied rule 26(b) i® thse. Magistrate Judge Fouratt reasonably
concludes that the Plaintiffs seek discovery tisatelevant to their claims and Sandia Labs’
affirmative defenses. Accordingly, the Cbuwerrules Sandia Labs’ @#gtions, and affirms
Magistrate Judge Fouratt’s Order.

l. THE ORDER IS NOT CONTRARY TO LAW.

Sandia Labs’ understands rule 26(b) to mdlaat the Plaintiffs are not permitted
discovery on any topic outside of the narromnfines of the actual claims they plead in the
Amended Complaint,_See Objections at 5-8. Sanalis asserts that this principle is especially
the case following the 2015 amendment of ruleoR6(Even after the 2015 amendments to the
rule, Sandia Labs’ interpretatiasf relevance is too restrictive Although disputed discovery
may not be directly tied to a claim or defensehi@ case, that discovery may still be relevant to
issues that are likely to arise in the esasFollowing the 2015 amendment of rule 26(b),
“[rlelevance is still tobe ‘construed broadly to encompaany matter that bears on, or that
reasonably could lead to other matter that cdnddr on’ any party’s clei or defense.”_State

Farm Mutual Auto. Ins. Co. v. FaydaQ15 WL 7871037, at *2 (quoting Oppenheimer Fund,

Inc. v. Sanders, 437 U.S. at 351). Magistraielge Fouratt applies that standard when he

concludes that,
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[flor discovery purposes, there may béevant evidence in complaints filed by
Defendant’'s female employees assgrt pregnancy discrimination, sexual
harassment, gender-based hostile wemkironment, and taliation for making
these categories of complaints, whiabuld inform or support Plaintiffs’ claim
that there is a culture of gender discnation at Sandia that is most prominently
manifested in pay, promotiorsnd performance evaluations.

Order at 6-7. Magistrate Judge Fouratt's conoluss even more apt in light of the Plaintiffs’
Amended Complaint, which specifically alleges that Sandia Labs failed to “reasonably
investigate and respond to employee comgdawf gender discrimination, including sexual
harassment, hostile work environment, pregnancy discrimination, and retaliation for raising
complaints of same.” Amended Complaint § 87(c), at 21.

The scope of discovery is “any nonprivilegedtimathat is relevarto any party’s claim
or defense and proportional to the needs of tke[da Fed. R. Civ. P. 26(b). Magistrate Judge
Fouratt concluded that complaints by Sandabs’ female employees regarding pregnancy
discrimination, sexual harassment, hostile wonki®mnment, and retaliation were relevant to
Plaintiffs’ claim of gender discrimination, whidfiscrimination according to Plaintiffs is most
prominently manifested in pay, promotions, andgenance evaluations. See Order at 6-7. In
other words, Magistrate Judgeutratt concluded that the discovempich the Plaintiffs seek is
relevant to their claims, which is the scopealtovery that rule 26(b) delimits. The relevance
standard that Judge Fourafiplies is, therefore, nobntrary to law.

Sandia Labs argues that Mstgate Judge Foutaapplies the pre-201file 26(b) scope

of discovery because his order cited EEOC v. Outback Steakhouse of Ft. BacMagistrate

HThe Plaintiffs stretch too far in sayingath“both before and after the 2015 amendment
to Rule 26, courts have rtwmely ordered production @l complaints of gender discrimination,
regardless of whether they pertain to the speéiiims of gender discrimation that are alleged
on aclassbhasis.” See Response to Objections at 6 (ersjghi@ original). The lone case that the
Plaintiffs cite from after the 2015 amendmentrate 26(b) is_Moussouris v. Microsoft Corp.,
No. Civ. 15-1483 (W.D. Wash. Aug. 3, 2016), in whithe Honorable James L. Robart, United
States District Judge for the Western Disto€tWashington, ordered the defendant to produce
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Judge Fouratt cited that casetlre portion of his Order whicemphasizes that, in employment
discrimination cases, relevancecsnstrued broadly. See Ordsr3-4. Sandia Labs does not
cite to any cases concludingaththe 2015 amendment of ru&(b) changed the established

principle that discovery in employment discnmation cases is broad. See EEOC v. Shell Oil

Co., 466 U.S. 54, 68—69 (1984); Weahkee v. dior621 F.2d 1080, 1082 (10th Cir. 1980); Rich

v. Martin Marietta Corp., 522 F.2d 333, 344 (10th Cir. 19%3)en-Oster v. Godman, Sachs &

Co., 293 F.R.D. 557, 562 (S.D.N.2013). Sandia Labs argues tiRith v. Martin Marietta

Corp. “does not support discovery of the complaattsssue here” becautiee plaintiffs in that
case sought discovery that was tedhto the allegations pled.e& Objections at 10 n.2. Again,

Magistrate Judge Fouratt citedcRiv. Martin Marietta Corp. tehow only that the Tenth Circuit

does not “narrowly circumscribe discovery in@E cases.” 522 F.2d at 344. Magistrate Judge
Fouratt is not the first judge to accuratelgsen from the post-2015 rule 26(b) standard for the
scope of discovery and concludleat discovery in employmerdiscrimination cases is still

broad. See Scott v. Eglin Fed. Creditiddin No. CIV 16-0719, 2017 WL 1364600, at *2 (N.D.

Fla. Apr. 13, 2017)(“The scope of discovery @mployment discrimination cases, although
broad, is not limitless.”).

Sandia Labs also broadly agsethat Magistrate JudgEouratt’'s Order permits the
Plaintiffs to obtain “discoveryegarding claims they have npled and for which they have no

factual support.” Objections & The Plaintiffs are correchowever, that Magistrate Judge

internal investigation filesconcerning gender discriminatiopyegnancy discrimination, and
sexual harassment, but excluded complaints@arnng retaliation and “unfair treatment,” except
“to the extent that the unfair treatment was Hase gender, pregnancy, eexual harassment[.]”
Moussouris v. Microsoft CorpNo. Civ. 15-1483, slip op. at 1Without more support than a
single district court case, the Court is unwillingatify or endorse the Plaintiffs’ assertion about
the state of the law generally on such a cortestpoint. Instead, theo@rt limits its reasoning
to this case’s facts and history.
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Fouratt did not conclude that the Plaintiffssart class claims for ggnancy discrimination,
sexual harassment, hostile work environment, or retaliation. See Response to Objections at 9;
Order at 6-7. Instead, Magistrate Judge Four@utter is premised on the Plaintiffs’ theory that
there is a culture of bias, specé#lly gender discrimination, at 8dia Labs, that manifests itself
in pay, promotions, and performance evaluatioBse Tr. at 21:19-23 (Sher). The Plaintiffs’
claims concern pay, promotions, and performan@uations. _See Complaint at § 1, at 1; id.
123, at 5; Amended Complaint {1 26-40, at 6Additionally, the Plaintiffs clarify in their
Amended Complaint that gaof their intentional discrimination claim is their allegation that
Sandia Labs fails “to reasonably investigated respond to employee complaints of gender
discrimination, including sexual harassmenhostile work environment, pregnancy
discrimination, and retaliation for raising complaiof same.” Amended Complaint, § 87(c), at
21. There is now an even strendink between the Plaintiffs’ aims, their factual support, and
the discovery they seek.

According to the Plaintiffs, although thejyo not assert class claims of pregnancy
discrimination, sexual harassment, hostile worki®nment, or retaliation, that type of
discrimination falls within their “intentional disgmination” and “disparate treatment” claims,
which is most prominently manifested in paypmiotions, and performae evaluations. See Tr.
at 42:5-12 (Shaver). Sandia Labs’ argumethist pregnancy discrimination, hostile work
environment, and retaliation are substantively different claims than a Title VII gender
discrimination claim are irrelevant to the Ordeecause the Plaintiffs dwt assert those claims
apart from their gender discriminatiotfaim. See Objections at 8-10.

Additionally, Sandia Labs argues that Mstgate Judge Foutaerred by including

pregnancy discrimination, sexual harassmenttileogork environment, and retaliation under
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the umbrella of gender discrimination. Again,d¥drate Judge Fourattddnot find or otherwise
conclude that Plaintiffs’ claim of intentiohdiscrimination through disparate treatment under
Title VIl also includes class claims for pregieg discrimination, sexual harassment, hostile
work environment, or retaliain. Indeed, Magistratéudge Fouratt statetliring the hearing on
the Plaintiffs’ Motion to Compel that it was nolear whether the Plaintiffs had actually pled a
class claim of retaliation, asep claimed more than once in their briefing on the Motion to
Compel. _See Tr. at 19:8-20 (Cour The Plaintiffs confirm irtheir Response to Defendant’s
Objections that discovery produced in resgobts RFP No. 21 “will not be used to support
stand-alone sexual harassment, hostile work enmient, or retaliation aims[.]” See Response
to Objections at 8. Sandia lhsi allegation of erroon this front does not demonstrate that Judge
Fouratt’s Order is contrary to law.

The Plaintiffs also argue that the discovémgy seek, specifically the full investigation
files for the internal complaints, is relevant to Sandia Labs’ affirmative defenses fourteen,
fifteen, and sixteen. See Tr. at 32:13-33:6 (Shawrajly in Support of Motion to Compel at 4.
Sandia Labs’ affirmative defense fourteen is that “Defendant at all ntarial times acted in
good faith, without evil motive or intent and withaetkless or callousdifference to the rights
of others.” Defendant’'s Answéo Plaintiffs’ Class Action Conigin § 14, at 14, filed March 17,
2017 (Doc. 15)(“Answer”). Sandia Labs’ affirthee defense fifteen is that the “Defendant
made a good faith effort to comply withetHaw and prevent unlawful discrimination or
retaliation.” Answer {15, at 14. Sandia Laladfirmative defense sixteen is that the
“Defendant’s decisions regardj Plaintiffs’ employment were legitimate, non-discriminatory,
and non-retaliatory.” Answer § 1t 15. The Plaintiffs argue in their Reply that Sandia Labs

“has put at issue whether it adtin good faith to prevent dismination and harassment,” and
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the Plaintiffs therefore require “access to the complaints and investigation files regarding sexual
harassment, pregnancy discrimination, hostierk environment based on gender, and
retaliation” to evaluate affirmative defendesrteen, fifteen, andsieen. Reply at 4.

During the hearing, Sandia Labs attemptedigpense with the Plaintiffs’ argument by
asserting that those affirmative defenses corexkonly Plaintiffs’ claim for punitive damages.
See Tr. at 50:8-11 (Burkhardt). Sandia Labs furstated that any evidence it would present at
trial regarding the three affirmative defenssdsissue would not concern sexual harassment,
hostile work environment, retaliation, or pregnancy discrimination. See Tr. at 50:15-24
(Burkhardt). It does not matter whether Sandads’ affirmative defenses concern only the
Plaintiffs’ claim for punitive damages, because if the Plaintiffs show that the discovery they seek
is relevant to rebutting those affirmative defenses, then they are entitled to that discovery under
rule 26(b). It is similarly irrelevant that Sandiabs will not present evahce at trial concerning
sexual harassment, hostile work environmertgliggion, or pregnancgiscrimination to prove
its own affirmative defenses; what matters isethler the requested discovery would assist the
Plaintiffs in rebutting those affirmative defensedthough Magistrateutlge Fouratt’s Order did
not address this argument, theutt concludes that the Plaintiffeve shown that the discovery
they seek is sufficiently relevant to thgireparation for rebuttinggandia Labs’ affirmative
defenses fourteefiifteen, and sixteef. Accordingly, under rule 28}, the discovery that the

Plaintiffs seek is within the spe of permissible discovery.

12t is worth remembering that there will béher opportunities as this case progresses at
which the parties can contest the admissibilityewidence, such as motions in limine and the
pretrial conference. At this relatively eardyage, the Court is not so much concerned with
forecasting the future admissibility of disputed evidence as it is with granting or denying access
to that information so that the parties may fairly contest it down the road.
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Finally, Sandia Labs argues that the presaiadass claims “does not open the door to
irrelevant discovery.” _See Objections at 10.afThoint is well-taken as far as it goes, but the
Court does not read Magistraledge Fouratt’s order as doimghat Sandia Labs contends it
does. The Plaintiffs articulat®hy internal compliaats about pregnancy discrimination, hostile
work environment, sexual harassment, andlia¢itan are relevant to their class claim of
intentional discrimination based on gende®ee Tr. at 21:19-23, 323, 36:10-15, 42:5-12
(Shaver). Because the Plaintiffs allege classmd under Title VII, Plaitiffs must eventually
prove commonality, among other requirementscfass certification, under rule 23(a). Because
the Plaintiffs already explain why the discovergytiseek is relevant ender discrimination in
performance evaluations, pay, and promotions,Rlahtiffs must cleaa high rule 23(a) hurdle
is also relevant to whether the Plaintidii® entitled to this discovery under rule 26¢b).

Given the allegations in the Amended Complaint, the Court concludes that Magistrate
Judge Fouratt’s conclusions are on firm groundis Thase is -- in a very general but very real
way -- about how Sandia Labs treats its flemamployees on a wide array of topics:
discrimination, pregnancy, pay, performance reyiamd retaliation. Problems in one area may
indicate that there are problems in other aredsst because a document is about pregnancy
discrimination does not mean that the infotiora it contains would not be helpful to the

Plaintiffs in proving pay discrimiation. The Plaintiffs are enttll to see what is in all the

13The Court pauses to observe that Sandlzsliws never raised disproportionate burden
as an objection to RFP No. 21. Indeed, asdisigute has ripened and evolved, Sandia Labs has
advised that it has isolated the disputed aliscy to approximately 45 complaints, the full
investigative files for which total approximatebyO00 pages. In the caxt of this case, the
importance of the issues raised in it, and fdrereaching consequences of the relief that the
Plaintiffs seek, the Court concludes that trepdted discovery is proportionate under rule 26.
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documents related to Sandia Labs’ problems with its female empfyeascordingly, the
Court does not have “a definite and firm cmtion that a mistake has been committed” by

Magistrate Judge Fouratt inshOrder. _Ocelot Oil Corp. \Eparrow Indus., 847 F.2d at 1464.

There are no sound grounds to reverse or modify Magistrate Judge Fouratt’s Order, and the
Court therefore overrules Sandia Labs’ Objections.

IT IS ORDERED that: (i) the Defendant's Objeotis to Magistrate Judge’s Order
Granting Plaintiffs’ Motion to Compel Prodien of Documents, ked May 25, 2018 (Doc. 117),
are overruled; and (ii) Defendaandia Labs shall comply with Magistrate Judge Fouratt’s

Order Granting Plaintiffs’ Motn to Compel, filed May 14, 201@oc. 112) by no later than

\

\ =
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two weeks after the entry of this order. \\ P
. \ %

J

“The 2015 amendment to rule 26 “deletes thenéw provision authorizing the court, for
good cause, to order discovery of any mattervegle to the subjectatter involved in the
action.” Fed. R. Civ. P. 26 advisory comiad notes to 2015 amendments. The advisory
committee reasoned that “thisnfpuage is rarely invoked,and “[p]roportional discovery
relevant to any party’s clainor defense suffices, given a propenderstanding of what is
relevant to a claim or defense.” Fed. Biv. P. 26 advisory committee notes to 2015
amendments. The committee addeat th[d]iscovery that is relevd to the parties’ claims or
defenses may also support amendment of the pigatlh add a new claim defense that affects
the scope of discovery.” Fed. R. Civ. P. 2&iaory committee notes to 2015 amendments. The
reasons the Court articulateshiottress Magistrateudige Fouratt's relevagaletermination also
indicate that -- even if that determination wareorrect -- expanding éhscope of discovery to
permit the discovery the Plaintiffs seek wibube appropriate. The Court acknowledges,
however, that the 2015 amendments removetistgetion to expand ¢ghscope of discovery.
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