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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MICHAEL GRIEGO, Personal Representative
of the Wrongful Death Estate of
ALEC J. JARAMILLO, Deceased,
ANDREW JARAMILLO and TERESA ROMO,
2 No. 17ev-0244KBM -JHR
LABERTA M. DOUGLAS, Personal Representative
of the Estate of RUSSELL E. DOUGLAS, and

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY

ORDER GRANTING MOTION TO COMPEL AND DENYING MOTION FOR
PROTECTIVE ORDER AND AWARDING PLAINTIFF GRIEGO REASONABLE
EXPENSES

This mater is before the Court dPlaintiff, Michael Griego's Motion to Compel Discovery
Responses and Request for Sanctjbas. 159] and_aberta M. Douglas' Motion for Protective
Order [Doc. 162]. As explained below, the Court will grant the motion to compel and deny the
motion for protective order and will award reasonable expenses to plaintiffoGrie

BACKGROUND

Alec Jaramillo[*Alec”] died as a result of a collision between his motorcycle and a car
driven by Russell Douglag'Russell’]. See Complaint folWrongful Death and Loss of
Consortium[Doc. 24]. Michael Grieg¢“Griego”], as personal representative for Alec's estate,
brought a wrongful death claim against Russell laisdnsurer State Farm Mutual Automobile
Insurance Company. [Doc.-2l] Throughan amended complaint, Alec's parents Andrew
Jaramilloand Teresa Romo joined the case aralight additional claims for loss of consortium.
[Doc. 24.] Before Alec's parents joined as partidsS. Magistrate Judge Lynch entered a

discovery order allowing "[a] maximum of 50 interrogatories, 50 requestsifioisaion, and 50
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requests for production [] by each party to any other party.” [Doc. 17, p. 1]. No subsedeent or
amended the discovery limit. During the pendency of the case, Russelptheaping the
substitution of his widow Laberta Douglfiéaberta’] as personal representative of the estate.
[Docs. 29 and 30.]

Andrew Jaramillo served interrogatories on Laberta on September 19,S¥HDOE. 49]
on December 28, 2017S¢eDoc. 57] and again on September 27, 2018eepoc. 141.] On
December 7, 2018&geDoc. 146], Griegaservediwenty-six requests for admissions ltaberta
[Doc. 159, p. 1] Griego included with each of his requests for admissions two or three
interrogatories to banswered in the event of a deniabegDoc. 1604, pp. 1]. Labertalenied
the first eighteefhwith a general objection thatbertacannot "admit or deny specialized medical
assertions as established fdcts[Doc. 159, p. 1.] Labertarefused to answeany of the
interrogatories because she perceived that they exceeded the number allohedlibgavery
order. [Doc. 159, p. 2].

Griego filed Plaintiff, Michael Griego's Motion to Compel Discovery Responses and
Request for Sanctiof®oc. 159] on January 22, 2029 Griego asked that the Court deem his
unansweredRequests for Admissions19 to be admittedr, in the alternative, ordérabertato
fully respond to the associated interrogatories, asiegdthat the Court award him his attorney
fees for tle Motion. [Doc. 159, p. 4.]Labertafiled a response [Doc. 160] on February 5, 2019.

No reply was filed and so briefing is complete. [Doc. 166].

1 The parties refer to twenseven requests propounded, but there is no request for admission$ée=l&c.
1604, p. 4.

2 Griego's motion refers to nineteen denied requests but, again, thereeipuest for admission No. See
Doc. 1604, p. 4.

3 Griego's motion refers to Exhibits A and B which were not filed wi¢hrtfotion.
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Contemporaneously and addressing the same didpaliertafiled Laberta M. Douglas'
Motion for Protectie Order[Doc. 162] on February 6, 201®abertaasked the Court to find that
Griego's interrogatories violate the discovery ordertarrdle thatshedoes not have to admit to
medical conclusions withut "the requisite medical knowledge"”, and asked for an award of
attorney fees for her motion. [Doc. 162, p. 4.] Griego filed a response [Doc. 164] on February 21,
2019. Labertafiled a reply [Doc. 167] on March 7, 2019, completing the briefing. [Doc. 168].

THE ISSUES TO BE DECIDED

The patrties raise thiellowing four primary issues:i. Whether the Court should deem
Griego’sRequests for Admissions 1-19 admitted? Whether the Court should compel leata
to fully respond toGriego’s Requests for Admissionsfl. Whether the Court should compel
Laberta to respond tGriego’sinterrogatories corresponding to their requests for admissibhs?
Whether the Court should awasrither partyreasonable attorneys' fees for their respective
motion®

THE APPLICABLE LAW
The General Scope of Discovery

Thegeneral rule is that "[p]arties may obtain discovery regarding amyrivileged matter
that is relevant to any party's claim or defense and proportional to the needs oéthd-eds R.

Civ. P. 26(b)(1). Information "need not be admissible in evidem&® discoverable.ld. The
court cannot allow discovery outside the scope of Rule 26(b)(1). F. R. Civ. P. 26(b)@)(C)(ii

Under what circumstances if any does a federal district court have authority toekem
admitted a party's requests for admisns?

Rule 36(a)(1) allows for a party to serve on any other party a request thattyhadoait
“the truth of any matters within the scope of Rule 26(b)(1) relating to ... factappteation of

law to fact, or opinions about either....” Fed. R. Civ. P. 36(a)(1)(A). A court may only deem



admitted a request for admission if it finds that the objection to answering isfiegustrders an
answer to be served, and then finds that the answer does not comply with Rule.35¢al{&).
R. Civ. P. 36(a)(6) ("The requesting party may move to determine the suffiaéanyanswer or
objection. Unless the court finds an objection justified, it must order than an answerdik ©n
finding that an answer does not comply with this rule, the court may otider #énat the matter is
admitted or that an amended answer be served. The Court may defer its dis@ndentil a
pretrial conference of a specified time before trial.").

Under what circumstances if any does a federal district court have authority torder a
party to fully respond to request for admissions?

A court may order a party to fully respond to a request for admission if it tiatighe
party's objection to the request is unjustified. Fed. R. Civ. P. 36(a)(6). "Ruk63Gieovides a
mears for judicial determination of the sufficiency of an answer or objection on motion of the
requesting party. Courts do not address the sufficiency of an answer unlesssthi#ydf an
asserted objection invalid or improper. A justified objection may ietite the need for an
answer.... In the absence of a justified objection, an answer must be sBawdrs v. Mortgage
Elec. Registration Sy2012 WL 2798801, at *2 (D. Kan. July 9, 2012).

If a matter is not admitted, the answer must specifically deay state in detall

why the answering party cannot truthfully admit or deny it. A denial musy fairl

respond to the substance of the matter; and when good faith requires that a party

gualify an answer or deny only a part of a matter, the answer mustydjecfart

admitted and qualify or deny the rest. The answering party may assert lack of

knowledge or information as a reason for failing to admit or deny only if the party

states that it has made reasonable inquiry and that the information it knows or can
readily obtain is insufficient to enable it to admit or deny.
Fed. R. Civ. P. 36(a)(4). "A response to a request for admission may be consideredensuffic

where the response is not 'specific' or where the explanation for a failuhitooa deny isnot

'in detall' as required by Rule 36(a)(#hymes v. Verizon Wireless, In2017 WL 4534838, at *4



(D.N.M. Feb. 9, 2017). "[A] respondent must, if he or she cannot admit or deny, state in detail why
not."S.E.C. v. Goldston®00 F.R.D. 505, 523 (D.N.M. 2014). A party's provision of information
in another form does not relieit of the obligation to comply with Rule 36(a)(Hee Brockmann
v. Bd. of County Qoam'rs of County of Shawned04 Fed. Appx. 271, 288 (10th Cir. 2010)
(unpublished).
Under what circumstances if any does a federal district court have authority to order a
party to respond to interrogatories corresponding to another party's requestfor
admissions?

A federal district court may compel a party to answer interrogatories wiepaty has
failed to completely answer or provide meritorious objections to the interrogat®eie-ed. R.
Civ. P. 33(b); Fed. R. Civ. P. 37(a)(3)(B)(iii). There does not appear to be any separatéaw
applicable to interrogatories that correspond to requests for admissions. Hatés@st one out
of jurisdiction case discusses the propriety of using interrogatoriesnjanction with requests
for admissions, given the distinct purpose of each instrurSeaiNat'| Union Fire Ins. Co. of
Pittsburghv. Donaldson Co., IncNo. CV 164948 JRT/AJB, 2013 WL 12155269, at *2 (D. Minn.
Oct. 1, 2013) (“Admissions requests are not properly used as a means to establibatface in
dispute or answer questions of law. Rather, the purpose of requests for admissiongdinder F
Civ. P. 36(a) is to “expedite trial by eliminating the necessity of provingspntkd and peripheral
issues.” Moreover, admissions requests are not a discovery device and the rmouauthorized
to determine the accuracy of antld to an admissions request or to determine the sufficiency of
responses provided to corresponding interrogatories and document requestsnbtahe ithe
court is persuaded that [Defendant] is inappropriately attempting to camegelsponding paets
to adopt [Defendant]’'s position on disputed operative facts and thereby ratify theolegjasions

that Federal attaches to those facts. [Defendant]’s effortdbakacterize the admissions requests



as seeking ‘notice of injury’ is unavailing and the motion to compel is denied Fn@higuotation
marks and citation omitted)).

Under what circumstances if any does a federal district court have authority toveard
reasonable attorney fees for a motion to compek a motion for protective order?

The same expense award rules apply to motions to compel as to motions for protective
order. Fed R. Civ. P. 37(a)(5)(AseefFed R. Civ. P26(c)(3). Under Rule 37(a)(5)(A), the Court
must award expenses against the nonmovant or its attorsigghifamotion is granted unleske
nonmovant’'s positionwas substantially justified or other circumstances make an award of
expenses unjust. Fed. R. Civ. P. 37(a)(5)(Ahe motion is denied the Counisteadmust award
expenses against the movant. Fed. R. Civ. P. 37(a)(5)(B)motion to compedr for protective
orderis granted in part and denied in part, the Court may appottierparties’ reasonable
expenses. Fed. R. Civ. P. 37(a)(5)(C). Thus, “[tlhe great operative principle of RY[®)3i8(a
that the loser paysJh re Lamey2015 WL 6666244 at *4 (D.N.M. 2015) (quoting Wright, Miller
& Marcus,Federal Practice and Procedu(8d ed. 2010), § 2288, n.17), unless the losing position
was substantially justified or an award of expenses would otherwise be ithjast:5.

ANALYSIS OF THE ISSUES

The Court cannot deem admitted a party's requests for admissions if the Coulnas not
previously ordered them to be answered.

A court may only deem admitted a request for admission if it finds that thetiolpj to
answering is unjustified, orders an answer to be served, and then finds thavilee does not
comply with Rule 36(a)(6) The Court has not previously orderedbertato answer any of
Griego's requests for admissions and therefore has no authority, undecuhestances, to deem

any of them admitted.



Under the circumstances, a blanket objection is not a proper response to these uiegts for
admissions.

In response to Griego's requefstr admissionabertaprovided a general objection tha
she cannot "admit or deny specialized medical assertions as establisgeéd[faac. 159, p. 1.]

The first question for the Court is whether that objection is invalid or improper uthder
circumstancesSee Bower2012 WL 2798801, at *2. The objection could be proper if two facts

are shown: (1) that there is no response to any of the requests for admissi@muttiatot require
specialized medical knowledge, and (2) thabertadoes not have the pertinent specialized
medical knowledge. The Court is unaware of any evidence in the record thatlasedny
specialized medical knowledge and, since specialized knowledge is by defimtommon, the

Court will assume thdtabertahas none. The validity of her objection then turns on whetlier is

is impossible to provide a response to these requests without such knowledge. The Court is not
convinced byLabertas assertion.

The structure of the discovery rules requires a response to the reasonable limit of the
respondent’s ability. If part @h assertion can be admitted, it must be, and any limitation must be
explained. Fed. R. Civ. P. 36(a)(4). A reasonable inquiry is required before lack of dgewle
excuses a lack of responslel. The respondent's options are not always binary: aldzmaand
indeed must, be qualified when good faith so requitésFinally, the explanation for inability to
respond must be provided in detaild.; see also Thyme2017 WL 4534838, at *4S.E.C. v.
Goldstone 300 F.R.D. at 523The import of theule is not that the merest overbreadth justifies a
blanket denial, but that the respondent must in good faith provide as complete a statetment of
own view of the matter assertedpssible upon reasonable inquiry.

Many of the requests for admission here contain an element whichbeustsolved

through specialized medical knowledgéut the subject mattestill may be addressed by a



layperson with appropriate qualification. Others may not require any spediatizdical
knowledge at all. None of the requests appears so limited to specialized!keoldadge that

it would be impossible fotabertato provide any good faith response upon reasonable inquiry.
Certain circumstances are relevant to this analysis: (1) Lakeatparty to the case as personal
representative dRussell’'sestate and thus can be expected to have reasonable access to witness
statements and documents which may inform her responses; (2) the requests foesipeidain
generally toRussell'shealth, medical status and diagnos@yysical capacity and limitations
duringthe period from May 13, 2014, through the date of collision on September 13, 2014, and
thereafter through November 26, 2014, and; (3) dutwagitime period, Laberta waRussell’s
spouse and lived in the same house with him. In that context, the Court addressedfibe spec
requests which are:

e NO. 1: Admiton September 13, 2014, Russell E. Douglas had loss of
vision in his left eye.

e NO. 2: Admit on November 26, 2014, Russell E. Douglas, at best, had
corrected vision in his right eye of OD +2.00 20/60, OS sc CF.

e NO. 3: Admit on September 13, 2014, Russell E. Douglas had, at best,
corrected vision in his right eye of 20/50 based on a May, 2013 eye exam.

e NO. 4: Admit on November 26, 2014, Russell E. Douglas had a 3+
nuclear sclerotic cataract.

e NO. 5: Admit on November 26, 20I4, Russell E. Douglas had a 2+
posteior subcapsular cataract.

e NO. 6: Admit on November 26, 2014, Russell E. Douglas had a I+ cortical
cataract.

e NO. 7: Admit Russell E. Douglas underwent cataract surgery on
December 12, 2014, and attained a 20/25 visual result with a -2.25-0.50 x
088.

e [There is no request for admission No.8eeDoc. 160-4, p. 4.]



e NO. 9: Admit on September 13, 2014, Russell E. Douglas’ vision in his
right eye was affected by one or more cataracts.

e NO. |0: Admit one or more cataracts in Russell E. Douglas’ right eye
worsened his vision in bright sunlight.

e NO. 11: Admit prior to September 13, 2014, Russell E. Douglas' vision
did not meet the New Mexico Motor Vehicle Department standard of
20/40 or better, in at least one eye.

e NO. 12: Admit, due to one or more of RusselDBuglas' health
conditions, he should not have been driving on September 13, 2014,
pursuant to New Mexico Motor Vehicle Department.

e NO. 13: Admit the quality of Russell E. Douglas' vision was a
contributing factor to the September 13, 2014 collision.

e NO. 14: Admit on September 13, 2014, Russell E. Douglas wasya&s3-
old man with chronic lung disease and impaired oxygen capacity.

e NO. 15: Admit on or about May 13, 2014, Russell E. Douglas required
supervision and/or assistance for personal care, housattoliies
requiring lifting more than ten pounds occasionally and for sustained
activity longer than 20 minutes at one time.

e NO. 16: Admit on September 13, 2014, Russell E. Douglas had severe
chronic obstructive pulmonary disease ("COPD") with chronic hypoxia.

e NO. 17: Admit on September 13, 2014, Russell E. Douglas had a
prescription for oxygen from Dr. David B. Gammon.

e NO. 18: Admit at the time of the subject collision on September 13, 2014,
Russell E. Douglas was not utilizing his prescribed oxygen.

e NO. 19: Admit on September 13, 2014, the quality of Russell E. Douglas'

health affected his ability to react appropriately and/or timely and
contributed to the subject collision with Alec Jaramillo.

[Doc. 160-4, pp. 1-8.]

Request for Admission No. 1 askabertato "[a]dmit on September 13, 2014, Russell E.
Douglas had loss of vision in his left eyel'abertawould not be able to give a medical expert
opinion on the matter but may have information which would prevent a good faith denial, such as

medical @cumentation among discovery materials or Russell's private papers, or tecoléc
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contemporaneous statements by Russell about higygo&Nision, or personal observations of
Russell's behavior which would support an inference of vision loss. &nhéame accompanied
Russell to a vision exam where a medical professional diagnosed vision loss andgifid not

in good faith ignore that knowledge and assert a denial. The same analysis deudful a
general denial without qualificatidior Requests for Admission Nos. 9, 10, 14 (regarding other
physical limitations), 15 (where personal observation may be very probative), and 17.

Request for Admission No. 2 is distinguishable because of the specificity of theame
information described. A layperson would not have the independent capacitiyéoeddiagnosis
of "corrected vision in his right eye of OD +2.00 20/60, OS sc CF." On the other hand, a spouse
and caretaker may have been present at an exam andtheadiagnosis, omay possess
corroborating documents have other information which in good faith would require a denial to
be qualified. In those and other conceivable circumstandeanket denial without explanation
would not satisfy the requirements of Rule 36. The same analysis applies to Réguests
Admission Nos. & and 16, and with even more force to Request No. 17 about whether Russell
had a prescription for oxygen.

Requests for Admission 11 and 12 inquire about Russallility to meet the vision
standards for a driver's license on or before September 13, 2014. It is possible to imagine
reasonable circumstanaeswhich Russell's spouse, caretaker, and personal representative would
have pertinent information or knowledge, as well as other circumstances \Wweer®dd not.

She may or may not have been present for Russell's MVD vision test, or heard him speak of
possesselevant documents. It is not possible, however, to justify a blanket denial of thaseques

on the basis that an admission requires speetinedical knowledge.
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Requests for Admission 13 and 19 appear to be the least likely to be admitted by a person
in Laberta circumstances because they ask for opinions about causation of the collision@nd ther
is no evidence that Laberta was pres@nt.the other hand, Laberta may have information relevant
to a causation analysis which would in good faith require at least a qualified denial. eatoobj
that only specialized medical knowledge is probative is overbroad and invalid. |& simalysis
applies to Request No. 18 which is a simple assertion of fact (Russell was naixygjag at the
time of the collision). If Laberta was not present at the time, she would notpeasenal
knowledge of the fact, but she may have probative informatich as whether supplemental
oxygen was found in the vehicle or not, or whether Russell left it at home on the day of the
collision, as well as information about the observations of other people. Cerspiatyalized
medical knowledge is not the sole isasf knowledge for Request No. 18.

In summary, none of the eighteen Requests for Admission support a general objection that
they cannot be admitted in the absence of specialized medical knowledge. lalisbedble to
make an affirmative denialg., to assert that the absolute contrary statement is the truth, then she
must either admit or make a qualified denial with an explanation and, if the explasdtiok of
information, she must assert that she has made a reasonable inquiry. The bjankenhdased
on lack of specialized medical knowledge is invalid and improper and so a specifer amsst
be provided for each request. F. R. Civ. P. 36(a)(4).

Do these circumstances justify the Court compelling Labert#o respond to Griego's
interr ogatories corresponding to Griego's requests for admissions?

Griego included interrogatories with his requests for admissions in the evdmdlikesaics
response to each was "anything other than an unqualified admission”. [Doc. 160-4, ppof-6.]
request Nos. 1-6, 10, 11, and 14-19pertawas asked to state:

I) Every fact upon which you base your denial;

11



2) Each and every lay and/or expert witness who will be called upon to testify in
support of your denial; and

3) Every exhibit you plan to introduce at the time of trial in support of your
denial.

Id. Requests Nos. 7, 9, 12, and 13 asked the first two questions but, apparently inadvertently,
omitted the third. [Doc. 16-4, pp. 4-6.]

Labertas sole objection to Griego's interrogatories is that they vidlaée numerical
limitation in the Court's discovery ordeiSeeDoc. 17, p. 1 (fifty interrogatories "by each party to
any other party"). Labertaadds the number of Griego's interrogatories to the number in the
previous submissions by plaintiff Andrew Jaramillo to arrive at a total greatefiftya [Doc.
160, p. 3;see alsddoc. 167, p. 2.] Griego responds that he is entitled to his own limit of fifty
interrogatories under the discovenygler and that this submission is within that limit. With three
guestions attached to fourteen requests for admissions and two questions attachedrtéoanoth
requests, Griego has tendered exactly fifty interrogatories.

The determinative question is thus one of interpretation of the discovery order: does the
limitation of fifty interrogatories "by each party to any other party" meah ef the five parties
has individual limitations, or that they must be grouped in a more limiting way? N@&itiegp
nor Labertahas cited any authority for a rule of procedure or a canon of construction that would
resolve the issue. The plain language of the order, referring to "each party" aoth&rparty”,
seems constructed expressly to apply to situationsathere may be more than one party plaintiff
or party defendant and to allow them to propound and respond to discovery independently. The

Court is not persuaded that Griego is unable to propound interrogatories because Andnély Jara

4 Again, there is no No. 8SeeDoc. 16064, p. 4.
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has already usagp his own allotment. Griego's motion to compel responses to his interrogatories
is welltaken and should be granted.

Do these circumstances justify the Court awarding either party attorney feés

An award of expenses to the prevailing party is required under Rule 37(A)(5)(A% unles
the other party's position is " substantially justified or other circumstanake an award of
expenses unjust.” The Court has concluded that Griego's motion to compel answeesjtebts r
for admissions is wellaken andhat his interrogatories are proper as well. Converkalyertas
motion for protective order which takes the opposite side of both of those issues in +iakavrell
nor substantially justified, and should be denied. As a result, the Court \ailtl a@asonable
expenses to Griego and deny the same to Laberta

CONCLUSIONS

A blanket objection to requests for admissions, without a demonstration of an inability to
provide either an absolute or qualified denial, is not consistent with F. R. Civ. P636&§@&](is
invalid and improper. In addition, the discovery order in this case authorized Griego to propound
up to fifty interrogatories to Labertd.abertawas required to respond fully to both the requests
for admissions and the interrogatories and, without substantial justificasibeg to do so.
Griego's motion to compel should be granted laadokerta’smotion for protective order should be
denied. Reasonable expenses should be awarded to Griego.

Accordingly, Laberta Douglas is ordered to provigeder oath within 15 days of the date
of this order full responses to Requests for Productidgnahd 919 and, in the event of full or
partial denial of any request for admission, full responses to the associatedgaiteies.
Griegois herebyauthaizedto file a motion seeking his costs and fees associated with litigating

the instant motions. Such a motion must be filed within fourteen (14) days of theokttiry
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Order and must be supported by contemporaneous and meticulous time recordsfadavan a
establishing the reasonableness of both the hours expended and the hourly rate regbestzd.

may file a response and Griego may file a reply in accordance with thissQowoal RulesSee

D.N.M.LR-Civ. 7.4.

IT 1S SO ORDERED.

i -
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THE HONORABLE JERRYH. RITTER
U.S. MAGISTRATE JUDGE
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