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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

HELEN BHASKER

Plaintiff,
VS. NcCIV 17-0260JB\JHR
KEMPER CASUALTY INSURANCE
COMPANY: UNITRIN SPECIALTY
FINANCIAL INDEMNITY COMPANY;
FINANCIAL INDEMNITY COMPANY ;
ELITE FINANCIAL INSURANCE and
NOELIA LUNA SUCET,

Defendans.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court ¢ime Defendant’s Motion for Judgment on the
Pleadingsand Memorandum of Law in Support, filed April 2018 (Doc.58)Y "M JP’). The
Court held a hearing oAugust 10 2018. The primary issues are: ()hether Defendant
Financial Indemnity Company is entitled to judgment as a matter of law as dkaials for
insureds who have neminimum limits underinsured motorigtUIM”) coverage! and (ii)

whether,as a matter of law, Financial Indeity can be liable to Plaintiff Helen liasker for

1Uninsured motorist (M”) and UIM coverage

providesthe insured with a mechanism to recover economic damages caused by
the negligence of uninsured onderinsurednotorists As a result, the insured

can recover what would have been recovered had the uninsured motorist
maintained liability insurance or ihé underinsureagnotoristmaintained the same
amount of liability coverage as the insured.

Lee R. Russ & Thomas F. SegalfaCouch on Ingrance8 171:2(3d ed. 2018)(footnotes
omitted). SeeMcMillan v. Allstate Indem. Cq.2004NMSC-002, § 17, 135 N.M. 17, 23, 84
P.3d 65, 71(*[T] he UM statute is designed to protect individuals against the hazard of culpable
but uninsured motorists. ., and to place the insured in the same position as he or she would
have been had the tortfeasor had liabilityunasice.”).
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extracontractual or punitive damagethe Court concludes thafi) Financial Indemnity is not
entitled to judgment as a matter of law as to all claims for insureds who hawaimarum
limits UIM coverage because Bhasker has alleged fiaaincial Indemnitis business practices
misled and deceivedot only herself but alsproposedclass membera/ho purchasedreater
thanminimumtlimits UIM coverage and (i) Financial Indemnity can be liable to Bhasker for
extracontractual angunitive damagesat this stage in the proceedindgecauseBhasker has
allegedthat Financial Indemnitg decision to selillusory UIM coveragevas willful or reckless
Although the Court will not dismiss Bhasker’s claims on behalf of proposed classareewho
purchased great¢hanminimumlimits UIM coverage the Court predicts that the Supreme
Court of New Mexico would conclude that higitbanminimum limits UIM coverage has
value, because New Mexico’s statutory offset provision is in accord with Nexicdpublic
policy. The Courtthereforepermits Bhaskes claims on behalf of proposed class members
proceed on the theory th&inancial Indemnity misled her and a class of insureds who, like
Bhasker, purchased UIM coverage believing that they would receive the full Ulbtagmy
reflected on their declaiahs pages, whether minimum limits or some greater figure
Accordingly, the Court denies theJ®R

FACTUAL BACKGROUND

Bhasker contends that, “[b]Jased on the information providedhbyDefendant,” she
agreed to “pay a simonth premium for the State of New Mexico mandated minimum
automobile bodily injury and uninsured/underinsured motorist coverdgest Amended Class
Action Complaint for Breach of Statutory, Commioaw, and Contractual Duties3y), at 5, filed

March 23, 2017 (Docl2)“Complaint”). According to Bhasker, h@nsurance policy features



(i) liability coverage on one vehicle for $25,000.00 per person and $50,000.00 per accident, per
vehicle; and (iijunderinsured coverage on one vehicle for $25,000.00 per person and $8D,000
per occurrace, per vehicle.SeeComplaint ¥2-43, at 7 (citing Coverage for 1995 Lexus LS
500 4D at 1(datedMay 14, 2015, filed March 23, 20171Doc. 12-2)). Bhasker asserts that
Financial Indemnity did not “fully inform” her that “a purchase of 25/50 underinsured gmjera
when triggered by a crash with a tortfeasor who has 25/50 bodily injunjityidimits, will
result in a payment of premium for which payment of benefits will occur...” Complaint
1 48, at 8.

Bhasker avers that, on June 24, 2015, she was driving eastboud@® amAlbuquerque
New Mexico, when mother driver, Stephanie Martinez, “failed to stop for the traffic in front of
her veéhicle” and struck Bhasker's can the rear causing “serious bodily injuries and other
damages.” Complaint 1iR-14, at 23. Bhasker asserts that Martinez “was an underinsured
motorist at the time of the collision” &hasker’sinsurance policy and NeMexico law define
the term. Complaint §7, at 3. Bhasker contends that she “received the full extent of liability
coverage carriethy Ms. Martinez,” which was $25,000.00. Complaint8Y] at 3. Bhasker
asserts thatafter the accident, Financial Indemnity provided a certified copy of a dotumen
summarizing her policy. See Complaint 138, at 6 (citing New Mexico Personal Auto
Application at 14 (dated July 14, 2011), filed March 23, 201Doc.12-1)"“Policy
Applicatior’)). Bhasker contends that the “certified copy of fRelicy Application]materially
misrepresented the terms [its] underinsuredmotorist] coverage and did not contain clear,
unambiguous language regarding the effects of New Mexico’s underinsured couésmje

laws.” Complaint 9, at 6. Furthermore, Bhasker contends thatRbkcy Applications



language is “deceptive and clearly ambiguous in that it states that the applaapurchase
underinsured coverage in excess of the bodily injury coverage limits, which is thé®pptse
legislative intent” of N.M. Stat. Ann. 86-5301 and New Mexico case law. ComplairtO] at
6. Bhasker contendlat Financial Indemnity’s Policy Application
did not alert [her], nor make clear to the ordinary and similarly situataded,
the fact that the New Mexico offset law drastically and materially diminished
payment of benefits arising from a covered occurrence under the policy.
Specifically, there is virtually no possible underinsured minimum limits claim
available to the Platiff and other similarly situated members of the class.
Complaint 43, at 7. Bhasker avers that, when she, “through counsel, demBefEtiant
provide [her] with underinsured benefits titsfendantolicited and for whiclthe Plaintiff paid
a premium,” Financial Indemnity denied her claim for underinsured ben€famplaint ¥4, at
7. Bhaskerfurther contends that Financial Indemnity has “written direct premium automobile
insurance to thousands of New Mexico residents and, from-2Qi4) wrote direct premiums”

around the United States totaling $1.09 billion. Complaint § 22, at 4.

PROCEDURAL BACKGROUND

Bhasker originally brought thisasein the Second Judicial District Court, County of
Bernalillo, State of New MexicoSeeClassAction Complaint for Breach of Statutory, Common
Law, and Contractual Duties, filed in the Second Judicial District Court, Cour@groglillo,
State of New Mexicofiled in state court oiecember 30, 2016), filed federal courFebruary

24, 2016 (Docl-1)“State Complaint).? Financial Indemnity removed the action to federal

Although Bhasker’s original state court lawsuit named several DefendamtState
Complaint at 1 (naming Kemper Casualty Insurance Company, Unitrin SpeEiahncial
Indemnity Company, Financial Indemnity Company, Elite Financial Inseraarad Noelia Luna
Sucetas Defendants), Bhasker's Complaint names Financial Indemnity as thefeoldat¢see
Complaint at 1 (listing Financial Indemnity as the sole defendant); Notice seGbito Removal



court on February 24, 201 BeeNotice of Removal, filed February 24, 2017 (Dbg. Financial
Indemnity removed thecasepursuant to the Class Action Fairness Act, 28 U.S.C332(d)
(“CAFA"), because “this is a putative class action with more than 100 putatige olembers
that seeks to recover more than $5,000,000.00.” Notice of Removal at 1.

Financial Indemnity filed a Motion to Dismis§eeDefendant’s Motion tdismiss First
Amended Complaint and Memorandum of Law in Support, filed April 28, 2017
(Doc.15)(“MTD”). In the MTD, Financial Indemnity argues that the filed rate andintary
payments doctrines bar Bhasker’s claingeMTD at 1. Financial Indemnitglso asserts that
Bhasker’s illusory coverage argument is “simply wrong” as a matter of lagatlse minimum
limits underinsured motorists coverage does provide tangible benefits towthosehoose it.”
MTD at 1. The Court held a hearing on July 24, 208éeHearing Transcript (taken July 24,
2017) (Doc. 34).

The Court filed a Memorandum Opinion and Ord&MOO”) denying Financial
Indemnity’srequests in the MTDSeeMemorandum Opinion and Order, filed January 10, 2018

(Doc. 48) Bhasker v. Kemper Cas. Ins. Co., 284 F. Supp. 3d 11991 (D.N.M.

2018)Browning, J.) Specifically, the Court concludddat: (i)the filed rate doctrine does not

bar Bhasker’s claims, because the Supreme Court of New Mexico would not applgdhaté

by Defendant Unitrin Specialty Financial Indeity Company at 2, filed March 13, 2017
(Doc. 9)(“Defendants Elite Financial Insurance and Noelia Luna Sucet hereby provide Nf
Consent to Removal and joins the Notice of Removal by Defendant Unitrin Specratciil
Indemnity Company.”); Notie of Removal #6, at 18 (explaining that “there is no such entity as
Unitrin Specialty Financial Indemnity Company” and that Kemper Caslradtyance Company
“had no affiliation with Financial Indemnity Company. during any time period relevant tagh
case”).



doctrin€ to bar claims against insurers for unfair or deceptive business practic@asker’s
claims are welpled even if thdJIM insurance is not illusory; and (iiine voluntary payment
doctriné does not bar Bhasker’'s claimisecause she alleges that she did not know all the

material facts.SeeMOO at 56 Bhasker v. Kemper Cas. Ins. Co., 284 F. Supmt3@26.

1. The MJP.

In the MJP, Financial Indemnity, pursuanotrule 12(c) of the Federal Rules of Civil
Procedure, move®r the entry of an order grantifgnancial Indemnitypartial judgment on the
pleadings as to two of Bhasker’s claim%: Defendant is entitled to judgment as a matter of law
as to all claims for insureds who have smomimum limits underinsured mototis. .coverage;
and 2. Defendant cannot, as a matter of law, be liable to Plaintiff for@xiteactual or punitive
damage$. MJP at 1. Financial Indemnity asserts that, although the Court, MO, denied

Financial Indemnity’'sMTD, the MOO reflects that all Bhasker’'s claims “are premised on the

3New Mexico’s “filed rate” doctrine provides that “any filed rate¢hat is, one approved
by the governing regulatory ageney [is] per se reasonable and unassailable in judicial
proceedings brought by ratepayerd/aldez v. State2002NMSC-028, | 5, 54 P.3d 71, 746
(internal quotation marks and alterations omitte8geSummit Props., Inc. v. Pub. Serv. Co. of
N.M., 2005NMCA-090, T 12, 118 P.3d 716, #23. “[T]he heart of the filed rate doctrine is
not that the rate mirrors eompetitive market, nor that the rate is reasonable or thoroughly
researched, it is that the filed rate is the dafjal rate.” Valdez v. State?2002NMSC-028, 1 5,
54 P.3d at 79emphasis in original)“The policy behind the filed rate doctrine is poevent
price discrimination[,] to preserve the role of agencies in approvind,tadesl to keep courts
out of the rate-making processValdez v. Stateb54 P.3d at 75.

“New Mexico’s voluntary payment doctrine bars plaintiffs from recovering pagsn
made voluntarily and with full knowledge of the material facts, unless the plaintsf thve
victim of fraud or under duressSeeRabbit Ear Cattle Co. v. Frieze, 198®81SC-043, 5, 453
P.2d 373, 374 (“It is..a well established rule that payments voluntarily made with full
knowledge of all material facts cannot be recovered back in absence of fraud s8")dure
Cheesecake Factory, Inc. v. Bainéd998NMCA-120, 1 6, 964 P.2d 183, 186 (noting the
“general rule that one who makes a voluntary payment to another has no right taamstitut
(citing Restatement (First) of Restituti§n.12 (1937)).




theory that the minimum limits UIM coverage at issue in this case is ‘illusorMJP at 1.
Financial Indemnity further asserts that the Court should hold that Bhasker istitletleas a
matter of law, to the extracontractual or putative damages that she seeks, bétansal F
Indemnity ‘certainly had a reasonable basis for enforcing tfsetas it did, and for believing its
minimum limits UIM coverage was neither illusory nor otherwise unlawful. PN 2.

Financial Indemnity argues thaft]'his Court’s Order indicates clearly that the illusory
coverage claim raised by this caselas to minimum limits UIM coverage, not where any level
of UIM limits above the minimum is at issueMJP at 4. Financial Indemnity cites language
from the Court’SMOO which emphasizes, for example, that Bhasker’'s UIM insurenitiasory
and that, beause of New Mexico’'s offset law, “there is virtualtp possible underinsured
minimum limits claim available” to Bhasker and “other similarly situated members of the class.”

MJP at 4 (quotingMOO at 3 Bhasker v. Kemper Cas. Ins. Co., 284 F. Supp.a8d

1194 (emphasis in MJP)Financial Indemnity summarized Bhaskeribusory insurance
coveragetheory:“when the tortfeasor’'s minimum bodily injury liability limits, which would be

at least $25,000/$50,000, are offset against the insured’s minimum $25,000/$50,000 UIM limits,
the injured insured would have paid a premium for which no payment of benefits will occur once
the offset is applied.” MJP at3 Financial Indemnity argues that this theory does not apply
outside the minimum limits UIM context, because, for example, “if the insuredIMagimits of

$50,000, $100,000 or any amount greater than $25,000, and the tortfeasor has $25,000 in bodily
injury liability limits and that amount is offset, the injured insuvatl recover UIM benefits

where the damages exceed the tortfeasor’s limN&IP at Xemphasis in MJP)



Financial Indemnity further asd¢e that the Court should limit Bhasker’s illusory

coverage theory to insuredith minimum limits UIM coveragebecausd’rogressive Nrthwest

InsuranceCo. v. Weed Watrrior Seises 2010NMSC-050, 245 P.3d 1209 Weed Warriof),

which, according to Finarma Indemnity, Bhasker “primarily relie[s]for her illusory coverage
theory, does not contemplate inswwadth greater than minimum limits UIM coverageéee
MJP at 5.Hence, according to Financial Indemnity, Weed War@nfirms that

the problem of “illusory” UIM coverage arises, if at all, only in connection with

minimum limits UIM coverage- i.e., where an injured insured’s minimum UIM

limits of $25,000 are offset by a tortfeasor’'s $25,000 bodily injury liability limits.

It would ot arise in cases involving UIM coverage limits above the minimum

e.g., where an insured’s $50,000 or $100,000 UIM limits (or any amount above

$25,000) are only partially offset by a tortfeasor’'s $25,000 bodily injury liability

limits.

MJP at 6.

Financial Indemnity adds that the Court “would directly contravene the purposevof Ne
Mexico’'s UM/UIM statute” if the Court permits Bhasker to apply her thebeyond the
minimum limits UIM coverage context, because the Supreme Court of Neuwcd/eas stated
that 8 665-301's purpose “is to assure that, in the event of an accident with an underinsured
vehicle, an insured motorist entitled to compensation will receive at least the sam aer
underinsurance coverage purchased for his or her héaft thatthe UIM insurermust satisfy
the difference only [t]o the extent the amount of other available insurance proceeds from

responsible underinsured tortfeasors does not equal or exceed the amount of coverage

purchased.” MJP at 7 (quoting Farmers Ins. Co. of Arizona v. Sandoval,-RDMCTA-051,

113, 253 P.3®44, 948 emphasis in MJBnly)). According to Financial Indemnityhese cases

demonstrate thdtthe purpose of the UIM statute and offset provision is to make the injured



insured whole up to the leivef UIM coverage he or she has purchaseMJP at 7. Financial

Indemnity suggestghat the Supreme Court of New Mexioo Fasulo v. State Farm Musl

Automobile InsuranceCo. 1989NMSC-060, 1 15, 780 P.2d 633, 63iffersfurther support for

this position whenticoncluded “Regardless of the number of underinsured tortfeasors at fault,
the legislature intended that the injured party’s underinsurance recoveryg sledirhited to the
amount of UIM coverage purchased, less available liability proce@&d3P at8 (quotingFasulo

v. State Farm Mut. Auto. Ins. Co., 198BASC-060, | 15, 780 P.2d at 6373imilarly, Financial

Indemnity asserts § 66-5301(B) mandates offsetd ensure that the insured does not receive
payment from his or her insurer greater than the coverage purchased.” MJP at8 (quoting

Samora v. State Farm Mut. Auto. Ins..CHb995NMSC-022, T 10, 892 P.2d 600, 603 (emphasis

in MJP only)). Financial Indemnity ats asserts that federal courts have reached the same

conclusion regaidg New Mexico’s UM/UIM statute.SeeMJP at8 (citing Ortiz v. Safeco Ins.

Co. of Am, 207 F. Supp. 3d 1216, 1219 (D.N.M. 2016)(Lynch, NI:pThe] purpose of New
Mexico’'s UM/UIM statute is to expand such coverage in New Mexico to prdtegttblicfrom
damages caused by uninsured or underinsured motorists by putting the insured imehe sa
position as if the tortfeasor had liability insurance.”Accordingto Financial Indemnity, these
casesshow that the purpose of New Mexico’s UIM statute, with its express offset jomVis
to put the insured in the same position as he or she would have been had the tortfeasor had
liability insurance coverage in the amount of UIM coverage purchased by thedihsiviéP at
8. Hence Financial Indemnity allegs

If Plaintiffs “illusory” UIM coverage approach were adopted beyond the

minimum UIM limits context, and the offset provision could therefore not be

applied, that would defeat the whole purpose of the statiitevould create a
windfall for insureds by requiring UIM insurers to put the insured ipetéer



position than he or she would have been had the tortfeasor had liability insurance
coverage. It would also result, in contravention of the statute’s purpose, in
insureds receiving UIM payments in amounts greater than the coverage they
purchased.

MJP at 89 (emphasis iMJIP).

According to Financial Indemnity, that New Mexico law offsets the first $250004f
coverageshould not result in Financial Indemnity’s penalization, regardless whether that
provision aggrieves insured§eeMJP at 9. Financial Indemnity adds thayen in jurisdictions
where courts have hetlat minimum limits UIM coverage is illusory,thesesame courts have
rejected the theory that UIM coverage above the statutory minimum limits is illusdvyP at9
(emphasis in MJP). For examplepntendsFinancial Indemnity, the Supreme Court of

Wisconsin in_Taylor v. GreatwaynsuranceCo., 628 N.W.2d 916Wis. 2001) rejected the

argument that the insured’s coverage was illusory because of a reducingvetacisewhen
applied, meant that the insurezbuld never recover $25,000 of the $50,000 in UIM coverage
under each policy, due to the requirement. that drivers have at least $25,000 in liability
insurance,” andnsteadstated that the tortfeasor’s vehicle was not underinsured, bettaise
tortfeasorand the insuretiadequal liability and UIM coverage limitsf $50,00000. MJP at 9

(quoting Taylor v. Geatway, InsCa, 628 N.W.2dat 919). Financial Indemnity adds that the

Supreme Court of Wisconsin distinguisiiesylor v. Greatway, IngranceCo. from cases where

minimum limits UIM coverage is involved when it states that in the minimum lioutgext
“there was no possibility. .that the insured driver could recover under her UIM policy because
the policy defined an underinsured vehicle as a vehicle with liability limits lassthie limits of

the UIM coverage and because [the insured] had a UIM coverage limit of $25,000)" wadsc

the minimum amountfor liability insurance that the law required. MJP &a®(quotingTaylor

-10 -



v. GreatwayIns. Cao, 628 N.W.2d at 923)For the same proposition, Financial Indemméjfers

the Court to DeGrand v. Motors Ins. Corp 903 F.2d 1100, 1103 n.2 (7th Cir.

1990)(“[U]nderinsurance would not be illusory to drivers who purchase underinsured motorist
coverage in an amount greater than the minimum amount of uninsured motorist coverage
required by law.”). Financial Indemnity concludes by arguing that, “even if minimum limits
UIM coverage is consideredllusory, UIM coverage above the minimum limits would not
be . . because the insured will recover UIM coverage where the tortfeasor hasyliediterage
in excess of the statutory minimumMJP at 10.

Financial Indemnity next turns to its argument tte Court should not permit the
factfinder to consideextracontractual damages and begins by recitimg New Mexico legal
standard for awardinguch damages “the existence ofwillful, wanton, malicious, reckless,

oppressive, fraudulent or in bad faitonduct.” MJP at 10qUoting Obenaufi. Frontier Fin.

Grp., Inc, 785 F. Supp. 2d 1188, 1225 (D.N.M. 2011)(Browning, J.); @tidg Gallup Med

Flight, LLC v. Phoenix Ins. CoNo. CV 1601197 KG/KBM, 2018 WL 344956, at *2 (D.N.M.

Jan. 9, 201&5onzales J.) NMRA, Civ. UJI 131827). Finan@al Indemnity contendsthat
punitive damages are not available when a defendant’s conduct “is neithel, wilhton, nor in

bad faith.” MJP at 11 (citing Obenauf v. Frontier Fin. Grp.,,IA85 F. Supp. 2d at 122Bnsey

v. Ozzie's Pipeline Padder, Inc., NolV 08-0801 JAP/CG, 2009 WL 10665015, at *10 (D.N.M.

Oct. 6, 2009Parker, J,)aff'd, 446 F. App’x 977 (10th Cir. 2011Bevan v. ValenciaNo. AV

15-73 KG/SCY, 2017 WL 5054703, at *5 (D.N.M. Nov. 2, 20@F)nzales, J)) Financial

Indemnity asserts that the Court may not award punitive damagese,vdsehere, a defendant

has a justifiable basis for its cond(id?lJP at11 (citingLite Cookies Ltd. v. Tassy & Assocs.,

-11 -



Inc., No. CV 081172 BB/WDS, 2011WL 13162088, at *3 (D.N.M. Sept. 1, 201B)ack,
J.X“[]] ntentional breach of contract by itself is not enough to support an award of punitive
damages. . . Plaintiff must show that Defendant’s acts were without justificatipnahd
“where, as here, the applicable arealaf is unsettled,” MPJ al2 (citing Equal Emp’t

Opportunity Comm’n v. Flambeau, Inc., 846 F.3d 941, 948 (7th Cir. 2017)(“An employer’s or its

attorney’s disagreement with EEOC guidance does not by itself support a punitisgegdam
award, at least where the guidance addresses an area of law as unsettlechas)tidcGann
v. Coughlin, 698 F.2d 112, 127 (2d Cir. 1983)(“Given the unsettled state of the law on this issue
.. . we decline to find that the district court’s decision not to award McCannvauddmages
was an abuse of discretion.”).

Financial Indemnityfurther asserts that, “wheyeas here, the insurer had a legitimate
basis for disputing the claim,” courts have refused to award punitive damages, even for

erroneous coverage determination8lJP at12-13 (citing United Nuclear Corp. v. Allendale

Mut. Ins. Co., 1988NMSC-090, T 17, 709 P.2d 649, 654[SJince there were legitimate
guestions regarding the amount of [the insispdaimed damages. . we cannot say thdthe
insurer’s] failure to pay [the insured’s]claim was malicious or in bad faith. .. Thus, we
determine that the trial coust award of $25 million in punitive damages was erroneous.”);

T.G.S. Transp., Inc. v. Canal Ins. .C@16 F. Appx 708, 708 (9th Cir. 2007 Crensha v.

MONY Life Ins. Co, No. 02CV2108.AB RBB, 2004 WL 7094011, at *8 (S.D. Cal. May 3,

2004)Bruns, J.[*[I]f there is a proper basis to dispute coverage, even an erroneous denial of
claim in breach of the insufer contract will not by itself support tort liability. . . Only the

damages flowing from the breach of contractare. at issue.”)

-12 -



Financial Indemnity contends thtdte Court in itsMOO recognized that “this was an
issue of first impression in New Mexico” atttht numerous courteave leld that a limits offset
in these circumstances is not unlawflMJP at 1314. Hence,Financial Indemnity asserts that,
although the Courpredictedthat the Supreme Court of New Mexico would conclude that the
minimum limits UIM coverage in this cass illusory, the Courtis correct when it stagethat it
“is receptive to the argument that the rare scenarios where a policyholder vemefit from a
policy suggests that the policy has at least some valiIP at 1314 (ciing MOO at 74

Bhasker v. Kemper Cas. Ins. Co., 284 F. Supp. 3d at 1237). Financial Indemnity then discusses

several casewhere courts have concluded that minimum limits UIM coverage is not illusory
thereby suggestin@ccording to Financial Indemnitghat Financial Indemnity had a reasonable
basis for its position that minimum limits UIM coverage provides value, “andftierdid not

act with therequisiteanimus to allow for a valid extreontractual or punitive damages claim.”
MJP at 14. For example, ecording to Financial Indemnity, the Supreme Court of Idaho

Vincent v. Safeco InganceCo. of Anericg 136 Idaho 107, 29 P.3d 94Rl#ho2001), heldhat

UIM coverage equal to minimum bodily injury liability limits was not illusory, eifaro vehicle
covered by a policy issued in the state could satisfy the definition of an underinsuged mot
vehicle becausgif the tortfeasor was a driver with an eaftstate policy with lower bodily
injury liability minimum limits than in the stat@olicy, the policyholder could recover the

difference as to those limitsSeeMJP at 14 (citingVincent v. Safeco Ins. Co. of Ar@9 P.3d at

948. A further example is seen Meridian Muual InsuranceCo. v. Richie, 544 N.E.2d 488

(Ind. 1989), asserts Financial Indemnity, becabse the Supreme Court of Indianancluded

that underinsured automobiles could inclddehicles from other states which require lesser

-13 -



amountsthan does Indiana of liability insurance, so that conceivably [the insooedi] have
benefitted from his underinsured motorist coverage. Consequently, the policy . . . does not

violate the public policy against illusory coverage.” MJP at 15 {ngdferidian Mut. Ins. Co.

v. Richie, 544 N.E.2d at 489-90).

Financial Indemnity asserts that additional support for its poskiothat it had a
reasonable basis to believe that minimum limits UIM coverage is not illus@\seen in cases
where courts have found that minimum limits UIM coverage provides Valhere there are

multiple injured parties in an accident, such that no single policy holderesdlver the entirety

of the tortfeasor’s liability limit. MJP at 1516 (citing Showman v. Busser, No. 311141, 2013
WL 6037161,at *4 (Mich. Ct. App. Nov. 14, 2018)Although the policy limits equal the
statutory minimum in Michiga, the insurance policy in question still provides underinsured
motorist benefits . .when the tortfeasor’s liability insurance is reduced to less than $20,000 by

payments to other injured persons other than resident relatjudallihan v. ProgressivBirect

Ins. Co, No. 315CV01068NJRSCW, 2016 WL 4617243af *6 (S.D. Ill. Sept. 6,
2016)Rosenstengel, J:JT]he Court concludes that Progressive’s minimum UIM coverage is
not illusory. There are certainly circumstances where a claimant may redesgehan the
minimum liability limits from the afault driver; the insured is then entitled to seek the
difference, up to the UIM policy limits, from Progressiyg.

Financial Indemnity avers thatthird scenario wher@a minimum limits policy has at
least some value occurs whikre insured receives less than the tortfeasor’s policy lipeitause

of a contractual exclusion for punitive damageswhich case, under New Mexico lathe

insurer may not offset the full amauof the tortfeasor’s liability limits. MJP at 16 (citing

-14 -



Farmers Ins. Co. of Arizona v. Sandoval, 2MICA-051, 113 253 P.3cat 946. In addition,

arguesFinancial Indemnitypecause Bhask@aid a single premium faombinedUM and UIM
coverageand becauseinder New Mexico law, rates must be charged based on the iisdoss
history, e MJP at17 (citing N.M. Stat. Ann. 8 59A7-7 (“In determining whether rates
comply with the rate standards . due consideration shall be given to past and prospective loss
and expense experience within and without this state[.]”); N.M. Stat. Ann. SLB®A(“Rates
are inadequate if they are clearly insufficient, together with the invesinmmme attributable to
them, to sustain projected losses and expenses in the line, kind or class of busines$stteewhic
apply.”), the portion of the rate for the combined UM/UIM coverage that is attributabléMo U
coverage would be minimal, accordingBbasker’s theorybased on a minimal loss payment
history,seeMJP at 17. Hence, Financial Indemnity contendsaiinot, as a matter of law, be
collecting excessive premiums for UIM coverage that has an allegedly smalusory’ value.
MJP at 17. Moreover, Financial Indemnityaintains thathe UM portion of te combined
coverage“certainly” has value even at minimum limitsMJP at 17. Finally, an insured can
recover minimum limits UIM benefifscontends Financial Indemnityyhen he or she has
stackable UIM coverage and multiple vehicles. B at 17.

Financial Indemnity concludes by arguitigat the above caselaw and potential minimum
limits recovery scenariogrove thatits coverage position in enforcing its minimum limits UIM
offset was, as a matter of law, reasonalfieeMJP at 17. Thus, avers Fingcindemnity,
becausdt “had solid grounds, particularly in this case of first impressim,its position that its
limits offsetwas valid which “is the antithesis of the willful, wanton, bad faith or fraudulent

conduct necessary to warratracontractual or punitive damagéshe Court should grarit
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judgment on the pleadings as toBiflasker'sextracontractual and punitive damage clairkklP
at 18.

2. The MJP Response

Bhasker responds to Financial Indemnity's MJ3ee Plaintiff's Response and
Memorandum of Law in Opposition to Defendant’s Motion for Judgment on the Pleadings and
Memaandum in Support, filedpril 4, 2018 (Doc.59)“MJP Response”). Bhasker argues that
the Court should denthe MJP, becaustt is duplicative of defendant’s previous motion or
raises factual issues inappropriate for a motieder Rule 12(c), issues about which plaintiff has
not yet had an opportunity to condutiscovery. MJP Response at Bhaskersummarizs her
theory of the cse, i.e, that Financial Indemnitgeceptively solicited and soldIM coverage in
amounts equal to the statutory minimum limits liability coverage without properigiagwher
that such UIM coverage under New Mexico lasas illusory. SeeMJP Response at2 (citing
Complaint]{ 1, 43, 46, 48, at 1;8). Bhasker asserts that she “brings this action on her own
behalf, and on behalf of the many insured around the sthte have been deceived by
Defendant’'spractices’ MJP Response at 2 (quotir@omplaint 4, at J(alteration in MJP
Response)because, according to Bhasker, Financial Indenfidgmmitted the same unfair
and/or deceptive practices, omissions material fact, wrongful failures to provide UIM,
wrongful denials of claims for UIM benefjtand/or breaches of the implied covenant of good
faith and fair dealingagainst otheNew Mexicopolicyholders or insuresi MJP Responsat 2
(citing Complaint]] 53 at 9).

Accordingto Bhasker, in itdMOO, the Court not onlyoncludedthat Bhasker’s claim

were wellpled,seeMJP at 2 (citingVlOO at 76 Bhasker v. Kemper Cas. Ins. Co., 284 F. Supp.
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3d at 1237, but also “implicitly found that underinsured motoriverage at minimal and
higher limits is illusory when it stated thathe Supreme Court dflew Mexico would join
Montana and West Virginia in determining that the UIM coverage is illis&P Response at

2 (quotingMOO at 75 n.15; Bhasker v. Kemper Cas. Ins. Co., 284 F. Suppat3237 n.15).

Hence, Bhasker contends, appropriate relief may include a punitive damages SeevtiP at
2.

Bhaskerfurther contends thahe MJP is premature, becausmidves the Court to rule on
Bhasker’s claims pertaining to tipgoposedclass before the Cdurules on class certification.
SeeMJP Response at2 According to Bhasker, only whehe Court certifies class, which
includesindividuals who purchased UIM coverage at higher lithiteay Financial Indemnity
litigate its claim thaBhasker’s illusory coverage theory does not applynsoreds with greater
thanminimum limits UIM coverage. MJP Response at 4. Bhasker contends that, because such
claims are not presently before the Court, Financial Inderfimity serves to waste the Court’s
time” with a motion duplicative othe MTD, which the Court denied. WP Response at 4.
Nonetheless, Bhasker asserts that the putative class members who purchasexvdéséige at
higher limits deserve relief,and intends, tlmugh information gleaned fromher discovery
requests, “to satisfy ‘the district court’s requirement that [it] must undedaigorous analysis’

to satisfy itself that a putative class meets the applicable Ruled8rements.” MJP at 4

(quotingWal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 345 (20Wal-Mart™)).

Bhasker nexinsiststhat theMOO and relevant caselaw support her allegationsribat
minimum limits UIM coverage is illusory and that the MJP is incorrect in statinghthaburts

have concluded that UIM coverage levels above minimum limits are illus@ge MJP
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Response at 5. According to Bhasker, @O cites caselaw whichconcludesthat “UIM
coverage ahigher limits of $100,000.00 and $50,000.00, respectfully, to be illusory because of
an offset that went against the interests of public policy.” MJP Responsenaplaags in MJP

Responsdtiting Pristavec v. Westfield Ins. Co., 400 S.E.2d 5V8. {/a. 1990); Hardy v.

Progressive Specialty Ins. Co., 67 P.3d @42nt. 2003);Bhasker vKemper Cas. Ins. Co., 284

F. Supp. 3dat 1236 n.15). That theMOO cites Pristavec v. Westfield InsanceCo. andHardy

V. Progressive Specialty lmsance Co. indicates that the Court“implicitly recognized” that

Bhasker’s illusory coverage theoapplies to higher limits. MJP Response at 5 (ciM@O at

75 n.15 Bhasker v. Kemper Cas. Ins. Co., 284 F. Supmtd®37 n.15“[T]he Supreme Court
of New Mexico would join Montana and West Virginia in determining that UIM coweiag
illusory.”)).

Bhasker quotes heavily from Pristavec v. Westfield Ins.t€supportherassertion that

non-minimum limits UIM coverage is illusory:

We believe underinsured motor vehicle status is required, but we believe that,
despite the literal meaning of the definitional part of the statute in isolation, the
unmistakable spirit of the dtde as a whole provides for such status when the
amount of the tortfeas@ motor vehicle liability insurance actually available to
the injured person in question is less than the amoudansdges sustained byhe
injured person, regardless of whetherchsuiability insurance limits actuall
available are less than the underinsured motorist coverage limits.

MJP Responset 56 (quoting_Pristavec v. Westfield Ins. Cd00 S.E.2d at 537 Bhasker

contends that further suppdar her illusory coverage theoig in the Supreme Court of West
Virginia’s discussiorof the legislative intent behind that state/Bv statute
we will not ascribe to the legislature an intent to “shortchange” the public by an
overly restrictive definibon of an “underinsured motor vehicle.” An overly

restrictive definition of that term would be one which is inconsistent with the
preeminent public policy of the statute as a whole, specifically, the full
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compensation of the injured party for his or her damages not compensated by a
negligent tortfeasor, up to the limits of the underinsured motorist coverage. Some
well established rules of statutory construction support our holding on legislative
intent under the underinsured motorist statute.

MJP Responseat 56 (quotingPristavec v. Westfield Ins. Co., 400 S.E.2d at 5&8hasker adds

that the Supreme Court of West Virginia recognized that West Virginia’'s UINMAtiatute was
remedial in nature anthat a remedial statutenust be construed liberally to eftt its purpose.”

MJP Response at 6 (citing Pristavec v. Westfield Ins. Co., 400 S.E.2d at 581).

Bhasker asserts that Hardy v. Progressive Specialty urance Co.the Supreme Court

of Montana concluded that UIM coverage at higher limits, in that case $3000@&0illusory,
becauséthe offset provision, as well as the definition of underinsured motorist, violate Montana
public policy because they create an ambiguity regarding coverage, rendergeovbed
Progressivgoromised to provide illusory, and defeat the insig@dasonable expectation.” MJP

Response at 6 (quotirkdardy v. Progressive Specialty Ins. (87 P.3d at 897)Bhaskerinsists

that theSupreme Gurt of Montanas in accord with the Supreme Court of West Virginia when
theformer state:

When we look at an insurance contract for purpose and intent we extimaine
contract as a whole, giving no special deference to any specific clauserifise

and words used in an insurance contract are to be given their usual megashing
construed using common sens&ny ambiguity in an insurance policy muse
construed in favor of the insured and in favor of extending coverafye.
ambiguity exists where the contract, when taken as a whole, is reasonabty sub
to two different interpretations. Whether an ambiguity exists is determined
through the eyes of a consumer with average intelligence but not trained in the
law or insurance business.

MJP Response at-B (quoting_Hardy v. Progressive Specialty Ins.,@&7. P.3d at895-96.

Bhasker requestbatthe Court apply “the same logical analysis” to this case, because, agcordin

to Bhasker, Financial Indemnity applied 8%801’s offset in the same mannander similar
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statutory language. MJP Response atMbreover, Bhasker asserts that New Mexico caselaw
states tha§ 66-5301 is a remedial statute and recognizes the reasonable expectatioms doctri

SeeMJP Response at(¢iting Rummel v. Lexington Ins. Co., 199NMSC-041, T 22, 94%.2d

970, 977 Romero v. Dairyland Ins. Co1990NMSC-111, 1 5, 803 P.2d 243, 246omputer

Corner, Inc. v. Firemas Fund Ins. Co., 200RMCA-054, q 1346 P.3d 1264, 1268ordan v.

Allstate Ins. Cq.2010NMSC-051, 1 24, 245 P.3d 1214, 1221).

Bhasker contends th&inancial Indemnity has not identifietny logical explanation,
reasoning or case law” to support its argument that the Court should distinguisterbetwe
insureds with minimum limitg€overage andhsureds with nominimum limits UIM coverage.
MJP Response at 7According to Bhasker, Financial Indemnity beneéitsinsuredsexpense

each timet appliesa “Schmick offset® to prevent insureds from receivittagir purchased UIM

SThe reasonable expectations doctrine describes whether an insured’s beliehas to t
coverage of an insurance policy is based on reasonable expect&@ieriBattishill v. Farmers
All. Ins. Co., 2006NMSC-004, § 13, 127 P.3d 1111, 1114. The Supreme Court of New Mexico
has described the doctrine in detail:

We acknowledge that an insured’s purposes in purchasing insurance are important
considerations. Our interpretation of language within an insurance policy,
however, is not based on a subjective view of coverage, but rather “our focus
must be upon the objective expectations the language of the policy would create
in the mind of a hypothetical reasonable insured who, we assume, will have
limited knowledge of insurance law.”

Battishill v. Farmers All. Ins. Cp.2006NMSC-004, § 13, 127 P.3d 1111, 1114 (quoting
Computer Corner, Inc. v. Fireman’s Fund Ins. Co., 2R0BCA-054, 1 7, 46 P.3d 1264)S5ee
Truck Ins. Exch. v. Gagnon, 200MMCA-092, § 7, 33 P.3d 901 (“When a court interprets the
terms of an insurance policy that is unclear and ambiguous, the reasonabtatiexpeof the
insured guide the analysiddowever, when the policy language is clear and unambiguous, we
must give effect to the contract and enforce it as written.” (citation omitted)).

®Bhasker uses the tertBchmick offset” to describe the offset that the Supreme Court of
New Mexico gleaned ém 8§ 665-301 in its_Schmick v. State Farm Mut. Auto. Ins. Co., 1985
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coverage’'s‘the full dollar value” MJP Responset 7. For this reason, asserts Bhasker, the
UIM coverage at higher limits is equally illusory to tineuredwho, because of the Schmick v.

State Farm Mut. Auto. Ins. Co., 198BVSC-073, { 28, 704 P.2d 10923¢hmicK), offset,

cannot enjoy the higher UIM benefits they thought theyfhadhased.SeeMJP Response at 7
8.

Bhasker contends that a rule 12(c) motion is inayppate “where, as here,” the
Complaintdisplaysdisputed issues of material fadlJP Response at 8n this casemaintains
Bhasker,one suchdisputedissueis that insured with nortminimum limits UIM coveragealid
not receive benestfor which they paid and, thus, reasonably expec&eeMJP Response at 8.
Accordingto Bhaskerbecause hepolicy applicationevidenceghat she reasonabkxpected
UIM benefits contains inaccurate statements of New Mexigurance lawandfails to inform
her about the&schmick offset, she ientitled through discoveryto obtain similar documents,
testimony, and admissions froRinancial Indemnityso that a jury may decide Financial

Indemnity’sbusiness practices misled and deceivedotioposedlass in the same mannegee

NMSC-073, 1 28, 704 P.2d 1092099, autmobile insurance ruling. MJP Response at 7. In
Schmick v. State Farm Mut. Auto. Ins. Co., the Supreme Court of New Mexico stated:

While our statute does not specifically provide that the inssiradderinsured
motorist liability insurance is to be offset by the tortfeasdinbility coverage as

do the statutes of other stateee e.g., Fla. Stat. § 627.727(1) (1983); Tex. Ins.
Code Ann. § 5.08 (Vernon 1981), such an offset is inherent in our statutory
definition of underinsured motorist. The state of being underinsured exists when
the aggregate of the insured’s uninsured motorist coverage reduced by the
tortfeasor’s liability coverage is gater than zero. Hence, offset is required. Our
statute limits the insured’s recovery to the amount of uninsured motorist gevera
purchased for the insured benefit; that amount will be paid in part by the
tortfeasor’s liability carrier and the remaimd®y the insured’s uninsured motorist
insurance carrier.

Schmick v. State Farm Mut. Auto. Ins. Co., 1988ISC-073, 1 28, 704 P.2d at 1099.
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MJP Response &@&. According to Bhasker, the disputed issue of material fethether
Financial Indemnity “knew or should have known that the sale of illusory tidMerageat
higher limits would harm putative class members.” MJP Response8at Moreover, adds
Bhasker, the jury must determine whethénancial Indemnity’s alleged misleading and
deceptive business practicbseach the covenant of good faith and fair dealing, given that
Bhasker intends to prove thinancial Indemnitywas consciouly aware of its misleading and
deceptive practicesnd neverthelesproceeded with deliberatiisregard for the potential harm
to the proposedlass members that purchasssh-minimum limits UIM coverage. SeeMJP
Response at 8.

Bhaker asserts thaadditional material facts in disputenclude the punitive damages
guestion resolution of which is premature, according to Bhaskecause discoveryg iongoing
and becausdrinancial Indemnity has not responded to most of Bhasker’'s discovery requests.
SeeMJP Response at 9. Moreover, adds Bhadkerausdahe Complaint’'s allegatiaassert
that Financial Indemnity knew cénd failed to avoidhe harm that selling “illegalaverage in
New Mexico these many yearsaused insuredgunitive damages are approprigersuant to
the Supreme Court of New Mexico'seckless disregarddefinition. MJP Response at 9

(quotingPaiz v. State Farm Fire & Cas. C&994NMSC-079, 1 26, 88 P.2d at308 (defining

“reckless disregard,” for punitive damages purposes, as “when the defendant knows ial potent
harm to the interests of the plaintiff but nonetheless utterly fails to exeaiseto avoid the
harm”).

Bhasker next contendbat the cases which Financial Indemnity citeshe MJPdo not

support its position thaBhaskerhas failed to pleadonduct that could support punitive
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damagesaward SeeMJP Response & Bhasker asserts, for examplea Farmers Ingrance

Co. of Arizona v. Sandoval considermsnly how a thirdparty tortfeasor'saggravating conduct

affects a claim folJIM coverage-- and not whether such coverageillusory -- because the

insuredin that caselid not dispute theontractuabffset. SeeMJP at 9(citing Farmers Ins. Co.

of Arizona v. Sandoval, 20INMCA-051, 1 4, 253 P.3dt 946). Farmers IngranceCo. of

Arizona v. SandovaupportBhasker’'stheory that the sale of illusoppveragéds against public

policy, contrary to New Mexico lawand contrary t& 665-301's legislative intentcontends
Bhaskerpecause the Court of Appeals of New Mexico in that case std&edause wdiberally
interpret B 66-5301] in order to implement its remedial purpolsgguage in the statute that
provides for an exception to uninsured coverage should be construed strictly to protect the

insured.” MJP Response at-B (quoting Farmers Ins. Co. of Arizona v. Sandpval

2011NMCA-051, T 4, 253 P.3d at 946%imilarly, argues Bhaskethe Supreme Court of New

Mexico in Fasulo v. State Farm Mual Automobile InsuranceCo. does notonsider the illusory

nature of theUIM coverage purchaseds Financial Indemnity assertsgecause thénsuredin
that casesought a declaratory judgment to obtain $100,000.00 in UIM coverage thken
insuredpaid foronly $75,000.00, excluding any offseBeeMJP Response at 10 (citifk@sulo

v. State Farm Mut. Auto. Ins. Co., 19884SC-060, 3, 780 P.2dt 634).

In addition, charges Bhaskéiinancial Indemnity eswhen it staésthat § 665-301 has
an “express offset provisighMJP Response at 10 (quoting MJP atl#¢ausegaccording to
Bhasker,the Supreme Court of élv Mexico recognizs that the statute aks not expressly
authorize an offset when it stat “While our statute does not specifically provide that the

insured’sunderinsured motorist liability insurance is to be offset by the tortfeadiability
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coverage as dthe statutes of other states.such an offset is inherent in our statutory definition
of underinsureanotorist” MJP Responseat 10 (quotingSchmick 1985NMSC-073, 28,704
P.2dat 1099). “This matters because defendamsists that its insureds are charged to sad
understand New Mexico case law in the same manner lawyers and members of émeeSupr
Court of New Mexico would,” which, Bhasker contentigoes against established New Mexico
case law thaprotects the riglst of consumer laymen.” MJP Response at 10 (cRammel v.

Lexington Ins. Co., 199RMSC-041, § 22945 P.2d at 97y. Bhasker contends that Financial

Indemnity ers further when it statethat should the Court consider UIM coverage at higher
limits, the insuredwill receive a windfall, because “@@monstrated irPristavec and Hardy,
higher limits may be considered illusory whitve insureds UIM limits are equal or less than the

bodily injury limits” MJP Response at 11 (citiRyistavec v. Westfield Ins. Co., 400 S.E.2d at

577 and Hardy v. Progressive Specialty Ins. Co., 67 P.3d a).8®hasker asserts that these

cases stand for the proposition tttz reasonable exgetationof an insured with neminimum
limits UIM coverageis not met in the same manner as asured with minimal limitsand that
applying aSchmickoffset “similarly shortchandg]” aninsured with higher limits“except that
they may be shortchanged for eveore premiunmoney lost and even more benefits deriied.
MJP Response at 11.

Bhasker asserts that her Complaint is ypéid, thatit includes facts sufficient to support
a plausible claimfor punitive damages, and that the Court should not dismiss her punitive
damag claims “[a]t this early stage of litigation,” because, according tesBérathe Counnust
consider her allegations as true, “including factual allegations that the defevatamtillful or

reckless in its decision to continue to sell illusory coverage to consumers inatbis $1JP
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Response at 112. Bhasker arguesthat, because Financial Indemnity alone possesses
information regarding wéther it knew that it was violating New Mexico consumer protections
laws, the Court shouldoostponeruling on punitive damages questions while discovery is
ongoing. SeeMJP Response at 1Bhasker contends that the Court's MOO concludes that she
“properly andsufficiently pled that defendant acted in bad fadignd that Financial Indemnity
may presenits defense to such allegaticaustrial and after class certificatiodMJP Response at

12 (citing_United Nuclear Corp. v. Allendale Mut. Ins. Co., 1988SC-090, 116, 709 P.2d 649,

654 (“To assespunitive damages for breach of an insurance policyethaust be evidence of
bad faith or malicen the insurers refusal to pay the clain)). Bhasker further contends that,
contrary to Financial Indemnity’s assertions ttte law & unsettled andhat extracontractual
damages ar¢herefore unavailable “underinsured motorist law in New Mexico on how to
properly inform an insured is wedkettled and consistent with longstanding principlesJP
Response at 12.For example, Bhasker asserts that Swgpreme Court of New Mexico
established thatp properly inform an insuredisurers must “meaningfully incorporatéjhto

an insurets policy the insured’sejection of UM/UIM coverage equal to the liabiliiynits and
thatinsurersmust provide the insured with the premium charges corresporalegarh available

coverage. MJP Response at 48 (citing Jordanv. Allstate Ins. Co., 2028IMSC-051, | 16,

245 P.3d at 1219 Bhasker adds thahe SupremeCourtof New Mexicohasdetermined that
suchdisclosurerequirementswill enable the insured to make an informed decision about the
level of UM/UIM coverage he or she wants to purchase and can afford and withig@ni
uncertainty and litigation with regard to the coverage that the insured has dbtdvil® at 13

(Jordanv. Allstate Ins. Co., 20E8IMSC-051, 1 16, 245 P.3d at 1219According to Bhasker,
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Jordanv. Allstatelnsurance Corequires Financial Indemnity whisclose that it rarely pays UIM

claims, and that therefore, a jury could find that Financial Indemnity’s “lack of
disclosure . .was indeed intentional, reckless, and worthy of the imposition of punitive
damages.”"MJP Response at 13.

Bhasker maintains that Financial Indemnity is “well aware” that the UIM cgeeiia
sells at mininnm and hidner limits isillusory, becausénumerous”courts have concludetthat
UIM coverage nearly identical tthe coveragdhat Financial Indemnityoffers is illusory in

jurisdictions wherd=inancial Indemnitydoes businessMJP at 13 (citindPristavec v. Westéid

Ins. Co., 400 S.E.2d at 57HAardy v. Progressive Specialty Ins. Co., 67 P.3d at @alzewski

v. Coronet Ins. Co., 483 N.E.2d 1268l.(1985)(“Underinsured coveragm the minimum

limits . . .is indeed illusory because it would never fmyable wherrecovery is sought from
another lllinois resident.Furthermore, it would not be payable.where the afault driver is
insured in other states which have financial responsibiityits equal to or greater

than. . .lllinois.”); Hoglund v. Secura Ins. 500 N.W.2d 354, 357 Wis. Ct. App.

1993)“Because the insured had paid a premium fbewrefit that would never be available, the
court found the coverage illusory and contrary to public policy.”)).

Bhasker contends th&inancial Indemnit violated the*special duty that arises from a
“superior knowledge of insurance law over. insured$ the existence of whichlrequires

Financial Indemnity td'fully and properly inform” its insureds abotlite Schmickoffset. MJP

Response at 14 (citing.M. Stat. Ann.8 57-12-2(E)(1) Weed Warrior 2016NMSC-050, 13,

245 P.3dat 1213 ¢iting Computer Corner, Inc2002NMCA-054, § 7 46 P.3d 1264“[W]e

will not impose on the consumer an expectation that she avill be able to make an informed
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decision as to the amount of UM/UIM coverage desiredequired without first receiving
information from the insurance company)’) Given that theSupreme Court of New Mexico
decided_Schmickn 1985, Bhasker asserthat Financial Indemnity “has benefited from its
superior knowledge for over 33 years and counting but has nevertheless continueidusasgll
coverage in this state.” MJP Response at 14.

Bhasker concludes that the Court should not preclude heryaud@images clairwhile
discovery is ongoingbecausaliscovery may produce evidence thahancial Indemnityjknew
that it “would never have to pay out on the vast majority of the UIM claims situations” given
New Mexico’s status as an offset stand theeafter, proceeded witleliberate disregard for
the potential harm and detriment to Helen and putative class memidd® Response at 14.
Such conduct, asserts Bhaskiés precisely the sort of information, which, if presented to a jury,
could lead to an award of punitive damages.” MJP Response at 14.

3. The MJP Reply.

Financial Indemnity replies to Bhasker's MJP Respoi@®e Reply in Support of
Defendant’'s Motion for Partial Judgment on the Pleadings, Mag 1, 2018 (Doc61)*MJP

Reply”). Financial Indemnityarguesthat in Schmick the Supreme Court of New Mexico

expressly held thag§ 66-5-301entitles insurersin the UIM context, to offset the tortfeasor’s
liability limits payments. MJP at 1 (citingSchmick 1985NMSC-073, 28, 704 P.2d at
1099). Shouldhe Courtrule that Financial Indemnity cannoffset the tortfeasor’s liability
limits paymentswhere the UIM coveige limits exceed the statutory minimum “and thus
indisputably provide a potential monetary benefit to the policyhgldasserts Financial

Indemnity, the Court would “eviscerat&hmick.” MJP Reply at 1. Financial Indemnity
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contends that, because the Court in its M@®©ognizes that its mandate in this case is to
ascertain what the Supreme Court of New Mexico would conchesdd]JP at 1(citing MOO at
46-47),the Court should interpr&chmickas requiring the Court to gratite MJP with respect

to norrminimum limits UIM coverage which, according to Financial Indemnity, is the
conclusion that the Supreme Court of New Mexico would ressdMJIP Reply at 2.Financial
Indemnity charges that Bhasker knows that the Supreme Court of New Mexico would rule in
Financial Indemnity’s favorand that Bhaskerargues that the MJP is premature merely to
postpone such a rulingseeMJP at 2. Financial Indemnity contends, however, that Bhasker has
put her illusorycoverageat-all-levels theory ‘squarelybefore the couyt and,in doing so, made

the issue ripe for decision, given that Financial Indemhitgs clearly established that no
material issue of fact remains to be resolved and the party is entitled to judgnaentadter D

law.” MJP Reply at 2 (quotingewsome v. The GEO Grp., Inc., Nol\MC12-0733 MCA/GBW,

2014 WL 12796733at*1 (D.N.M. Jan. 22, 2014yVormuth, M.J.)report and recommendation

adopted,No. AV 12-0733 MCA/GBW, 2014 WL 12796748 (D.N.M. Apr. 8, 2014)mijo,
J.Xcitation and internal quotation omittg¢d)Financial Indemnity asserts that, 3thmick the
Supreme Court of New Mexico

addressed two questions: (Iyhether New Mexico’s UIM laws allow an insured

to stack two UIM policies for purposes daetermining the tortfeasor’s
underinsured status”; and (2) “whether underinsured motorist benefits are
calculated by subtracting the amount of the tortfeasor’s liability coveragethe
amount of the insured’s uninsured motorist coverage or whether the
underinsurance benefits due equal the amount of uninsured motorist coverage
purchased for the insured’s benefit in addition to the amount of liability insurance
proceeds available from the tortfeasor.

MJP Reply at 2 (quotingchmick 1985NMSC-073, T 6, 704 P.2d at 1094 The Supreme

Court of New Mexicoexplains according to Financial Indemnitthat the intent behintlew
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Mexico’s UIM schemas “to put an injured insured in the same position he would have been in
had the tortfeasohad liability coveragan an amount equal to the uninsured/underinsured
motorist protection purchased for the insured’s beneffMJP Reply at 3 quoting Schmick
1985NMSC-073, § 10, 704 P.2d at 10®5 Financial Indemnity quotes extensively from
Schmickto support its propositiothat insurers must reducer “offset’ UIM benefits by the
amount of liability insurancthatthe insured receives from the tortfeasor:

The state of being underinsurexxists when the aggregate of the insured’s

uninsured motorist coverage reduced by the tortfeasor’s liability coverage is

greater than zero.Hence, offset is required.Our statute limits the insured’s
recovery to the amount of uninsured motorist coverpgechased for the
insured’s benefit; that amount will be paid in part by the tortfeasor’s liability
carrier and the remainder by the insured’s uninsured motorist insurance carrier
MJP at 3 (quotinggchmick 1985NMSC-073,1 28, 704 P.2d at 10R9Hence the Court should
reject Bhasker’s theory, assefisancial Indemnitybecause to conclude otherwise., to apply
Bhasker'sillusory coverage theory to higher limits UIM coverageould mean that insurers
could not offset thdirst $25,00000in UIM coverage, whichturns Schmick on its head MJP
at 3.

Financial Indemnitycharacterize8hasker’s assertion that the Court’'s MOO supports her
position that the first $25,000.00 in UIM coverage is illusory even atrmiaimum Imits as
“wholly without merit,” because, although Financial Indemnity concedeshbatourt accepted
Bhasker’s theory as true for MTD purposéaspthing in the Court’s Order can even remotely be
construed to apply to neminimum limits UIM coverage.” MP Reply at 4.Rather, according
to Financial Indemnity, the Court’'s MOO “leaves no doubt” thatceiling of Bhasker’s illusory

coverage theory is capped at minimum limitsot where any level of UIM limits above the

minimum is at issue."MJP Reply at 4emphasis ilMJP Replyjciting MOO at 2 (Bhasker and
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the proposed class could still seek premissed damages, because the Supreme Court of New
Mexico would determine that the UIM coverage was illusorylight of little coverage it
provides.” (emphasis in MJP Reply) Financial Indemnity adds that the Court properly
characterize Bhasker’s theory when the Cowyiotesfrom the portion of Bhasker's Complaint
which states thatthere is virtuallyno possible underinsured minimum limits claim available to
the Plaintiff and other similarly situated members of the class.” MJP(@nghasis in MJP)
(quoting MOO at 3 (quoting Complaint § ,48t 4)). Financial Indemnity adds that further
portions of Bhasker's Complaint emphasize thattheory applies to only minimum limitsSee
MJP Reply at 4 (citing Complaint ¥, at 1 {Basically, there isi0 such thing as ‘minimum
limits underinsured motorist coverage.”” (emphasis in MJR; id. { 23, at 4 {U]nderinsured
coverage is superfluoushen the tortfeasor and the injured driver both carry the statutory
minimum of liability and underinsured coverage.” (emphasis in MJ). The Court’s reasoning
in its MOO, therefore, according to Financial Indemnityas restricted to the minimum limits
UIM coverage contextSeeMJP Reply at 6.

Financial Indemnity contends that Bhaskers MJP Respoigs®res Financial

Indemnity’s point thatWeed Warrioy which compelled the Court, according to Financial

Indemnity, to deny theMTD as to minimum limits UIM coveragesoncernsonly minimum
limits situations. SeeMJP Reply at 5 (citing MOO at 745). Hence, Financial Indemnity

maintains, the MOO’sWeed Warrior citations emphasize thahe illusory UIM coverage

problem arises, “if atlB” only where atortfeasor’s bodily injury liability limits offset
completely annsured’s minimum limits UIM coverageMJP Reply at 5 (citinVeed Warrioy

2010NMSC-050, T 10, 245 P.3d at 12X 3An insured carries UIM coverage only if the
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UM/UIM limits on her or his policyare greater than the statutory minimum of $25,000.”
(emphasis in MJP)).

Financial Indemnityallegesthat Bhaskerdoesnot addresshe caselaw which shows that
even in juriséctions where courts have hetdat minimum limits UIM coverage is illusory,
courts haveejectedher theory that UIM coverags illusory at higher than minimum limitsSee

MJP Reply at 5. To support this propositieimancial Indemnity cites tdaylor v. Greatway

InsuranceCo., for examplewherein the Supreme Court of Wisconsiates:

Taylor’'s UIM coverage limit in each of her policies issued by Americanillyas
$50,000. Hermanson’s $50,000 liability coverage limit is equal to, not less than,
Taylor's $50,000 UIM coverage limit in each policyThe vehicle driven by
Hermanson is not an underinsured vehicle as defined by American Family’s
policies. Taylor is therefore not entitled to UIM coverage under her psliwigh
American Family.

MJP Reply at % (quoting_Taylor v. Greatway Ins. C628 N.W.2d at 921 According to

Financial Indemnitythe above quotatioristinguishesTaylor v. Greatway InganceCo. from
minimum limits UIM coveragecaseswhen considered alongside the Supreme Court of
Wisconsin’s assertion thah the minimum limits contextthere was no possibility . . . that the
insured driver could recover under her UIM policy because the policy defined an underinsured
vehicle as a vehiclavith liability limits less than the limits of the UIMoverage whereas
Taylor had“a UIM coverage limit . .greater than the minimum amount of liability coverage
required . . . As a result, it is possible for another driver to have a liability cogdmait less

than Taylor's UIM coverage limit and, therefore, satisfy the American Famoiigy definition

of underinsured vehicle.”628 N.W.2d at 923.Financial Indemnity also cites BeGrand v.

Motors InsiranceCorp, wherein the United States Cowt Appeals for the Seventh Circuit

concludes that “underinsurance would not be illusory to drivers who purchase underinsured
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motorist coverage in an amount greater than the minimum amount of uninsured motorist

coverage requirety law.” MJP Reply at 6 (citindbeGrand v. Motors Ins. Cor®03 F.2dat

1103 n.2).

Financial Indemnity disputes Bhasker’'s contention Bratavec v. Westfield Ingance

Co. is persuasive, because, according to Financial Indemvéw, Mexico and West Virginia
use different methods to determine whether a motorist is underinsiBed MJP Reply at

6. Financial Indemnity avers thaetermining whether a vehicle is “underinsured” under West
Virginia law requires comparing the tortfeasor’s liability coverage limith the injured
insured’s totaldamagesand notwith the insured’s UIM coverage limisee MJP Reply at 6

(citing Pristavec v. Westfield Ins. Co400 S.E.2d. at 5883 (“This Court holds that

underinsured motorist coverage is activated . . . when the amount of such tortfeasor's motor
vehicle liability insurance actually available to the injured persatis less than the total amount
of damages sustained .regardless of the comparison between such liability insurance limits
actually available ah the underinsured motorist coverage limitsW§hereas New Mexico
determines whether a motorist is underinsured by comparing the tortfeléesaitisy coverage
limit with the total amount of UIM coverage limits available to the injured instsedMJP
Reply at 6 (citingSchmick 1985NMSC-073,1 28, 704 P.2d at 1089Hence, asserts Financial
Indemnity, the Court has no basis to conclude that the Supreme Court of New Mexico would
follow West Virginia’sapproach to determining whether a motorist in uindered. SeeMJP
Reply at 7.

Additionally, Financial Indemnity disputes Bhasker's contention thédrdy v.

Progressive Specialty lnganceCo. is persuasivebecause, Fimial Indemnity contends, in that
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case, which involved an insured who argued $28,000.000f his $50,000.00JIM coverage
wasillusory because ohis insurets offset provisionthe Supreme Court of Montana concluded
that the offset provision violagévlontana public policy ants therefore unenforceabléseeMJP
Reply at 78 (citing 67 P.3d at 897 (“[T]he offset provision, as well as the definition of
underinsured motorist, violate Montana public policy because they create an ambigaitjg
coverage, render coverage that Progressive promised to provide illusory, and defsair¢oks
reasonable expectation.”\nlike the Supreme Court of MontareersFinancial Indemnity, the

Supreme Court of New Mexicmled inSchmickthatNew Mexico’s public policy mandates the

UIM limits reduction. SeeMJP Reply at 8 (citinggchmick 1985NMSC-073,1 28, 704 P.2d at
1099. Financial Indemnity disputes Bhasker’'s assertion, thetauseé New Mexico‘caselaw

states thaSection66-5-301 is a remedial statute and recognizes the reasonable expectations
doctrine,” MJP Reply at 8 (quoting MJP Responsergtsuch cases therefostand for the
propositionthat nonminimum limits UIM coverages illusory or unlawful; “that could nobe

the law in light ofSchmick.” MJP Reply at 8.

Financial Indemnityrepeats its argumetitat bothFarmers IngranceCo. of Arizona v.

Sandoval andfasulo v. State Farm Musl Automobile InsuranceCo. demonstrate thahe Court

would directly contravene the purpose behialv Mexico’s UIM coverage statutethe Court
applies Bhasker’s illusory coverage theory beyond the minimum limits UIM xtongeeMJP

Reply at 8. The Court of Appeals of New Mexico iRarmers IngranceCo. of Arizona v.

Sandovakoncludesaccording to Financial Indemnitghat the UIM coverage stattgepurpose
and offset provisiomre designetb make the injured insured whole only up to the UIM coverage

level thathe or she has purchaseathd to put the insured in the same position as he or she would
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have been had the tortfeasor had liability insurance coverage equal to the amount of UIM

coveragehat the insuregpurchased.SeeMJP Reply at & (citing Farmers Ins. Co. of Arizona

v. Sandovagl 2011NMCA-051, 1 913, 253P.3d at 94#48). Financial Indemnity maintains

without providing argumenthat Fasulo v. State Farm Mudl Automobile Insurance Co. stands

for the same propositionSeeMJP Reply a® (citing Fasulo v. State Farm Mut. Auto. Ins. Co.

1989NMSC-060, T 15, 780 P.2d at 637xtendingBhasker’s illusory coverage thedngyond
the minimum limits context would meaaccording to Financial Indemnitthat insurers could
not offset the first $25,000.00 of coverage, thereby putting “the insuretditea position than
he or she would have been had the tortfeasor had commensurate liability insuranagetove
and granting insureds “UIM coverage payments in amounts greater than the cdbhenage
purchased MJP Reply at 9emphasis in original).

Financial Indemnity reiterates that the Court should grant the &JRo Bhasker’'s
extracontractual and punitive damage claims, because Financial Indemamtgins that it hea
reasonable basis for its coverage position in this c8eeMJP Reply at 9.Financial Indemnity
contends that Bhaskdoesnot address thauthorities which the MJP cites anghich conclude
that “extracontractual and punitive damages are not available unless, unlike here, the
defendant’s conduct iswillful, wanton, malicious, reckless, oppressive, fraudulent or in bad

faith.” MJP Reply at 9 (quoting Obenauf v. Frontier Fin. Grp., Inc., 785 F. Supat 22P5.

Moreover, Financial Indemnitgontinues that the Court'expressly noted that Defendant’s
position was not without merit.. alone shows that Defendant’s position did not, as a matter of
law, rise to the level of conduct required under New Mexico lawexitracontractual and

punitive damages to be assessed.” MJP Replylét (@iting MOO at 74).Financiallndemnity
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adds that“Schmick alone demonstrates the reasonableness of Defendant’s pgosifoto
Bhasker’s norminimum limits argumentswhich theeby foreclosesFinancial Indemnity’s
liability for extracontractual and punitive damages that caoekilt from applyingthe limits
offset MJP Reply at 10.

Financial Indemnityreassertghat, although the Court did not accept its argument that
minimum limits UIM coverage is not illusory, “the fact that the clear majority of cases
throughout the country to have considered the issue had held minimum limits UIM &wetag
to be illusory demonstrate, as a matter of law, that Defendant had a readwassbler its
position.” MJP Reply at 10.Financial Indemnity adds that Bhaskéoesnot address the
caselaw which states that extracontractizahagesre not availablevhere the law is unsettled,
seeMJP Reply at 10 (citing MJP at 1131), and instead “merely citedordan v. Allstate Ins.

Co. . . .for the general principle that New Mexico law is settled on how insurers must advis
insureds regarding underinsured motorist covefag®JP Reply at 10.According to Financial

Indemnity,Jordan v. Allstate InganceCo.does not discusshether minimum or higher limits

UIM coverage is illusory.SeeMJP Reply at 11.Moreover,Financial Indemnity maintains that
“no New Mexico case had ever held, prior to this Court’s decision, that, d8dpitiek, a limits
offset could not be taken in the minimum limits UIM coverage coritexid asserts that,
accordingly, “the case law showing that extoatractual and punitive damages should not be
awarded where thevais unsettled plainly applies here.” MJP Reply at 11.

Financial Indemnity concludes bgrguing that the Court shoulddiscredit Bhasker’s
insistence that disputed issues of fact exist andthigaCourt should thugermit herto proceed

with discovery beforat decides the MJPseeMJP Reply at 11 (citing MJP Response at 8),
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because, avers Financial IndemnBfasker’s claims faftas a matter of law,” MJP Reply at 11

(citing Chavez v. City of Albuquergue, No.I\Z 13-0557 WJ/SMV, 2014 WL 12796834t *2

(D.N.M. March 7, 2014)(Vidmar, M.J(J[T]he disputes are purely questions of law.
Accordingly, Plaintiffs requests for discovery . . . will be denigd.”Bhasker assertthat no
amount of discovery in this caseould change New Mexico law as set forthSthmick, so
discovery cannot possibly have any bearing on Defendant’s arguments regardmginomm

limits UIM coverag€. MJP Reply at 11. Moreover, Financial indemratds thaho amount of
discovery in this castcan change the unsettled nature of the question regarding use of the offset
in the minimum limits UIM coverage context or the reasonable coverageopodiased on
ample case law, that Defendant took regarding teatis MJP Reply at 11.

4. The Auqgust 10, 2018Hearing.

The Court held a hearing on August 10, 208&eTranscriptof Hearing atl:13 (taken
August 10, 2018), filed August 22, 201Boc. 83)"*Aug. 10Tr.”). The Courtbegan bystating
that the MJP “sure seems like a motion to reconsider” its MOO, and asking wayckil
Indemnitydid notlabelthe MJP assuch, “which then forces it to go through the standards for a
motion to reconsider, which are high, rather than just sontethat seem. . .to be raising the
same issues under the same stantaslg. 10 Tr. at 3t0-22 (Court. Financial Indemnity
replied by summarizinghe arguments made before the Coarits MTD, seeAug. 10 Tr. at
4:1-19 (Hanover)and asseedt

Since that time, several things have occurrBdst, the plaintiffs bar of

New Mexico has filed parallel punitive class actions against State Farm,yLibert

Mutual, Safeco, GEICO, and Young Americh all but one of those cases, the

insurance company has moved to certify questions to the New Mexico Supreme

Court, and in at least one of the cases the parties jointly agree that a question
should be certified to the Supreme Court, though they don’t agree on the wording.
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The second thing thiat occurred is that there has been extensive discovery
in the presentase, including multiple discovery dispute®laintiffs currently
have pending two motions toompel, and FIC has pending a motion for
protectiveorder. While the discovery disputes tiaesen theparties include many
discrete issues, the sourcesoime of them arises from disagreements about the
scope of the plaintif6 case and that partly whatdrove FIC to file the present
motion.

Aug. 10 Tr. at 4:20-5:15 (Hanover).

The Court statedhat filing a motion on the pleadings after the Court has decided a
12(b)(6) motion is “a very unusual practice” that the Court has neither seen beforentetova
encourage.Aug. 10 Tr. at 5:184 (Court). Financial Indemnity replied that it is not asking the
Court to reconsider its decision but is asking instead that the Court clarifgdpe ef how
Bhasker can proceed in this caséhich will affect ongoing discovery disputes between the
parties SeeAug. 10 Tr. at 5:36 (Hanover). Financiallndemnity added that it understands the
Court’s ruling as to Bhasker’'s minimum limits UIM theopbut is asking the Court to rule as a
matter of law that Financial Indemnity is entitled to judgment in its favoafyonewho has
greater than minimum limits UIM coverag8eeAug. 10 Tr. at 6:23-7:1 (Hanover).

Financial Indemnity asserted that the problem with Bhasker’'s poSiidhat it makes
no sense for any policyholdeho has limits higher than the statutory minimurAtig. 10 Tr. at
7:8-10 (Hanover).Financial Indemnity then provided the Court wsthveralexample involving
a hypothetical policyholdewith $100,000.00 in UIM coverageho suffers damages exceeding
her $100,00.00 liability limits.SeeAug. 10 Tr. at 7:14.3 (Hanover).Financial Indemnity first
concededhat, if the hypothetical tortfeasor has $100,000.00 in liability limits, the policy holder
would not recover anything der her UIM claim see Aug. 10 Tr. at 7:18.7 (Hanover,)

however,Financial Indemnitythenasserted that in most cases the policyholder would recover
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for example, If the tortfeasor has liability limits of $25,000, $50,000, because the Schmick
offse would still leave the policyholder with a positidellar differential of recovery Aug. 10
Tr. at 721-8:4(Hanover). Under Bhasker’s theorgpntended Financial Indemnity, tBehmick
offset renders all UIM coverage illusory, arghould the Court adopt it for limits above the
minimum, the Court would, in effect, overrid&hmick SeeAug. 10 Tr. at 7:21-8:4 (Hanover).
The Court then askdéinancial Indemnity to summarize wHahangal Indemnity wants
the Court to say,eeAug. 10 Tr. at 8:19-2(Court), and Financial Indemnity repliedfhe Court
grants judgment to Financial Indemnity Company as to any putative classemettip limits
above the statutory minimuiAug. 10 Tr. at 8:224 (Hanover). The Court asked whysee
Aug. 10 Tr. at 8:25 (Courtand Financial Indemnity replied that, in addition to the previously
articulated reasong)IM policies have value with respect to anyone who has liability limits
lowerthan the UIM policy limits, “which is going to be a lot of peopi¢he stat¢ Aug. 10 Tr.
at 9:29 (Hanover). Financial Indemnity then quoted fro®chmick to describe howNew
Mexico’s offset provision permitsnsurers tooffset the UIM coverage purchased for the
insured’s benefiby any available liability proceedsSeeAug. 10 Tr. at %7-10:6(Hanover).
Financial Indemnity returned to its $100,000.00 coverage hypothetical and stated thatnpur
to New Mexico law, if the glicyholder collided with a tortfeasor with $25,000 of liability
coveragethen the $25,000.00 is offseind the most that the policyholder could recover from
her insurer is $75,000.00that's how premiums are determined, and 'thdtow people have
been paid, and it has value, and it has value for everyone over the minimum.” Aug. 10 Tr. at

10:7-15(Hanover).
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Financial Indemnity stated that, when it last appeared before the Courtdithlea
impression that Bhasker’s theory was limited to insuwmds minimum limits only becausgin
a collision insureds with such coverage face two possibilitieéou're in a collision with
someone who has no insurance coverage, in which case your uninsured motorist coverage has
full value; or youre insured[sic] with someone wha got $25,000 minimum limits, iwhich
case the plaintiffs say théseno value aall.” Aug. 10 Tr. at 0:16-11:3(Hanover). Financial
Indemnity added that it still thinks that value exists in the latter scenariohdiuthiose two
scenarios alone is where the Court made its prediction about how the Supreme Cowt of Ne
Mexico would rule. SeeAug. 10 Tr. at 11:% (Hanover). Financial Indemnityargued that
becausaothing in the Court’s MOO considers what would hape¢he limits were higher than
the minimum the Court should grant judgment in its favor, which waaikb resolveongoing
discovery disputes arghable Financial Indemnity to gauge its exposure in this caseAug.

10 Tr. at 11:7-13 (Hanover).

Financial Indemnity next alleged that a second problem with Bhasker’s tlsetbiat itis
inconsistent with the Court's MOO, because, according to Halahwdemnity, theMOO
“envisioned” that the case is about minimum limi&ug. 10 Tr. at 1117-19 (Hanover)(citing
MOO at 25). A third problem with Bhasker’s theory, alleged Financial Indemnstythat it

contradictsProgressive v. Weed WarriorSeeAug. 10 Tr. at 1120-22 (Hanover). Financial

Indemnityargued thatin Progressive v. Weed Warrijdhe Supreme Court of New Mexico was

considering only minimum limits coverage when it stated ‘thatinsured carries UIM coverage

only if the UM/UIM limits on her or his policy are greater than the statutory minimum of

$25,000.” Aug. 10 Tr. at 11:2@22 (Hanover)quoting Weed Warrioy 20106NMSC-050, 1 10,
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245 P.3d at 1213)Hence, Financial Indemnity charged, the Csur¢lianceon Progressive v.
Weal Warrior to predict how the Supreme Court of New Mexico would tigléexplicitly
limited to situations where the UM/UIM coverage is not greater than $25,000y" 10 Tr. at
12:3-8 (Hanover).

Financial Indemnity alleged that the finptoblem with Bhasker’s theory is that it is
inconsistent with caselafvom both within and outside New Mexicd&eeAug. 10 Tr. at 12:10

12 (Hanover). Financial Indemnity insisted th#he reasoning behind bofarmers Ingrance

Co. of Arizona v. SandoVaand Fasulo v. State Farm Nat Automobile InsuranceCo. is on

making the policyholder whole.e., to the purchased UIM coverage limitSeeAug. 10 Tr. at
12:12-17(Hanover). Under Bhasker's theory, however, argued Financial Indenmstyers

could not apply &chmickoffset at any UIM coverage level, thereby permitting policy holders to

recovertheir UIM limits plus the tortfeasor’s liability limits.SeeAug. 10 Tr. at12:17-21
(Hanover). Financial Indemnityreturnedto its $100,000.00 UIM limits hypothetical and
assertedhat, under Bhasker’'s theoand atortfeasor with $25,000.00 of liability limits, “the
policyholder recovers $25,000 in liability, and they get the full $100,000 in UIM for a grahd tota
of $125,0000f insurance recovery.Aug. 10 Tr. at 121-13:3 (Hanover) Thisresult,insisted

Financial IndemnityignoresSchmick which says thansurers measure UIM limitsased on the

“dec pagéd!! $100,000” in the hypothetical, and apply an offsedug. 10 Tr. at 13-9

(Hanover). Financial Indemnity contends thathen it explainedhe Schmickoffset to Bhasker,

In the insurance policy context, the “dec” or “declarations” page refers tee“ftpnt
page (or pages) of a policy that specifies the named insured, addressppobdy location of
premises, policy limits, and other key information that varies frosured to insured. The
declarations page is also known as the information page.” Declarations, tiotehdisk
Management Institute, Inc., https://www.irmi.com/term/insurashefnitions/declarations (last
visited Jan. 11, 2019).
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Bhaskerreplied “All UIM coverage is illusory’ Financial Indemnity thus seeks a ruling from
the Court that this case involves only minimum limits UIM coverage. Aug. 10 Tr. H3-18:
(Hanover).

Financial Indemnity turned tout-ofstate caselawnd asserted th#tcited toTaylor v.

Greatway InsuranceCo. -- a case from a state where the state supreme counelthgreviously

that minimum limits UIM coverage is illusory as arealworld exampleof the $100,000.00
hypotheticalwith the only material difference being that the insured in that cas$3@@00.00
of UIM coverage SeeAug. 10 Tr. at B:21-145 (Hanover). In rejecting the insured’s theory
that recovery was illusorypecause the entiseof her$50,000.00UIM coverage was offsethe
Supreme Court of Wisconsin concluded thecausen most situations the tortfeasor will have
lessthan $50,000.00 in liabilitycoverage which would permt aninsured to recoveher UIM
coveragehad value.SeeAug. 10 Tr. at 14:8.1 (Hanover).Financial Indemnitynsistedthat the
Supreme Court of Wisconsnejected “basically” the same theory that Bhasiehrancesn this
case.Aug. 10 Tr. at 14:12-14 (Hanover).

Financial Indemnity contended thRtistavec v. Westfield InsanceCo., thefirst of two

out-of-state casesn whichBhasker reliesalthough similar to New Mexico caselaw in that West
Virginia defines underinsuredituations to include those where the tortfeadability limit was
lower than the insuréd UIM limits, involvesa statute whichunlike §66-5-301,specifies that
insurers evaluat&JIM coverageby comparing theortfeasotrs liability limit with the insurets
damages- not with the insured’UIM limits -- and that this reswdtin an offset scheme that
differs from what New Mexico law requires.See Aug. 10 Tr. at14:16-15:10 (Hanover).

Financial Indemnity conceded thidardy v. Progressive Specialty trance Co.,lte second of
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Bhasker’s two oubf-state casesndeed found UIM coverage illusory at all lesjehs Bhasker
argues herebut assertedhat the Supreme Court of Montana did so as a matter of Montana
public policy, which differssignificantly from New Mexico public policy. SeeAug. 10 Tr. at
15:1122 (Hanover). Pursuant t&chmick New Mexico public policy, urged Financial
Indemnity, requires offsetsSeeAug. 10 Tr. at 15:19-22 (Hanover).

The Court then asked to hear from Bhasketharillusory coveragessuebefore turning
to Financial Indemnity’s extracontractual damages argume®ee Aug. 10 Tr. at 6:2-7
(Hanover Cour). Bhasker replied that, as she described in the prior hearing, this case is about
Financial Indemnity’snisleading and deceptive business practiaed that the illusory coverage
question “is a subissue to the omehing themé. SeeAug. 10 Tr. at 16:1-15 (Bhasker}
Bhasker stated thahe believes, as the Court opined at the beginning of the hearing, that “this is
just a motion to reconsidérAug. 10 Tr. at 16:149 (Bhasker),and disputed Financial
Indemnitys contention that the Courtarrowed the case to UIM coverage at minimum limits
“However, if defendants hadken a thorough readirgj the complaint, as the Court did, and a
thoroughreading of the class definition, the defendambsild understand that this case is for the
deceptive and misleading practices for all insureds who have ever had arapfised against
them” Aug. 10 Tr. at 16:24.7:3 (Bhasker) Bhasker insigd that specific language frorthe
Court’s MOOindicatesthe Court’s suppoffor this proposition

Bhasker also asserts thj&{inancial[l] ndemnity misled the proposed class in the

same way. Seecomplaint (paragraph 52 8) stating that upon information and

belief all underinsured applications and insurance policies issued by the a¢fenda

to New Mexico policyholders are uniform in all respectaterial to the claims
brought herein (complaint, paragraph 73 at page 15) alleging[Rhaancial

8Kedar Bhasker of WilFerguson & Associates argued before the Court on behalf of the
Plaintiff, Helen Bhasker, Se®ug. 10 Tr. at 16:10-1(Bhasker).
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[llndemnity failed to deliver the quality or quantity tfe services applied for and
purchased for plaintiffs and other insureds by not providing sufficiently clear
applications and policiggomplaint, paragraph 83 at 17), alleging flinancial
[llndemnity misrepresented the terms of the policy sold and provided to plaintiff
and other insureds (complaint, paragraph 93, at page 19), statirjg]thancial
[llndemnity failed to provide underinsured coverage and/or denied underinsured
claims for benefits to plaintiff and other members of the class.

Aug. 10 Tr. at 17:25 (Bhasker)(quoting MOO at 79 ConsequentlyBhasker asserted that she
is “dumbfounded” as to why Financial Indemnity has the impression that the Coowedithe
case to minimum limits UIM coverage. Aug. 10 Tr. &1t3(Bhasker) Bhasker added that the
Court also determined that Bhasker’'s allegatiomsich includenegligence,New Mexico’s
Unfair Insurance Practices Act, N.M. Stat. Ann. 8§ 8BA20 (“UIPA”) violations, and
misleading and deceptive business practthas“amoun{] to punitive condugt arewell pled.
Aug. 10 Tr.18:3-15(Bhasker). To that end, Bhasker admitted that skél launch discovery
requests which also include discovery that would encompass insureds who purckesgecat/
higher limits? Aug. 10 Tr. at 18:19-22 (Bhasker).

Bhaskemext turned toFinancial Indemnity’s$100,000.00 UIM limits hypothetical and
assertedhat, although a collision with a minimum limits tortfeasor would result in a maximum
offset of $25,000.00, a collision with a $100,000.00 liability limits tortfeastmaybe they’re
in the Northeast Heights or driving around Academy scRoelivould result in a $100,000.00

offset “even though they have damages that are outstandidgy. 10 Tr. at 184-19:11

°The Northeast Heights is an affluent Albuquerque neighborhood that includes
Albuquerque Academy, a wethown private, college preparatory day schoBeeMike Bush,
If you want to live a longer life, choose the NE Heights, Albuquerque Journal (Fehl®), 20
https://www.abgjournal.com/350497bu-wantto-live-a{ongerlife-choose-the-ne-
heights.html.
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(Bhasker).Bhasker reasonethat such highetimits UIM policyholders “were mislead and
deceived in the same manner as the class representaiivg.”.0 Tr. at 19:11-18Bhasker).

Bhasker argued that cases likgistavec v. Westfield Ingsance Co. and Hardy v.

Progressive Specialty lngnceCo., provide the Courwith persuasive authorityp support her

assertion that total offset like the offsetdescribed above, goes against public poli§geAug.

10 Tr. at 19:1&1 (Bhasker). Bhasker added that New Mexico hesbust public policy
concernsas evidenced by its “consurdeiendly framework; to include aconsumer protection

act which permits private rights of actidior instances such as Bhasker’s allegations against
Financial Indemnity. Aug. 10 Tr. d19:21-20:1(Bhasker). The Court asked Bhasker whether
the statutory struate of Montana’s laws are too different to help the Court predict how the
Supreme Court of New Mexico would decide this caSseAug. 10 Tr. at 20:8.2 (Court)

Bhasker replied thahe Supreme Court of West Virginia Bristavec v. Westfield Ingsance Co.

ignored the statutory strugEs “internal inconsistency with whatnaunderinsured is’and
decided to calculate the offset frahe total damages, rather thimom the limits and liabilities
which is how New Mexico calculates the offset despite having the same UIM defiagiWest
Virginia. Aug. 10 Tr. at20:1325 (Bhasker).Bhasker contended that, in answer to the Court’s
guestion,New Mexico’s UIM statute and how New Mexico defines a UIM is similar to West
Virginia. SeeAug. 10 Tr. at 21:% (Bhasker). Bhasker added thahe statutein Hardy v.

Progressive Specialty Ins. Coas Financiallndemnity acknowledgedis ambiguous, and

therefore the Supreme Court of Montana concluded that the sgatesgagainst public policy.

SeeAug. 10 Tr. aR1:36 (Bhasker).Bhasker implied that New MexicoSchmickoffsetcreates

an absurd result that the Supreme Court of New Mexico could ch&egAug. 10 Tr. at 21:6
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11 (Bhasker). The Court asked whether Bhasker’s position requires the Court to do something
that is inconsistent witBchmick SeeAug. 10 Tr. at 2112-14(Court). Bhasker replied that the
Court has the power “to go that far..However. . .the coverage does not have to be
considered illusory for claims of deceptive and misleading practicesvivestinwhich does not
require the Court overrulchmick SeeAug. 10 Tr. at 21:121 (Bhasker).Bhasker concluded
her arguments on the illusory coverage issue litgreding her position that, in the Court’s
MOO, the Court recognized that thegsiee two separateviable claims: “One, that minimum
limits UIM coverag was illusory; and two, that defendant failed to meaningfully explain the
circumstances in which it would not pay UIM benefifhose two theories could apply at higher
limits, and that's why the class definition atsavers claims for those at highemlis” Aug. 10

Tr. at22:4-12 (Bhasker).

The Court asked whether Financial Indemrifd concluding thought®n the illusory
coverage ssue. See Aug. 10 Tr. at22:15416 (Court). In responsesinancial Indemnity
guestioned whether the Court could overr8tshmickand reassertethat, assuming the Court
follows Schmick Bhasker’s theory falls apart fabove minimum limits policyholderdecause
Schmick means that insureds recover only what mstbeir detarationspage, which in both
Bhasker and Financial Indemnity’s $100,000l0/ limits hypotheticalsis “a grand total of
$100,000";"it’'s the way the law has worked in New Mexico since 198Bu1ig. 10 Tr. a23:2-

16 (Hanover).

The Courtthen asked whether Financial Indemnity wanted to eatigel extracontractual

damagesssue. SeeAug. 10 Tr. at 23:120 (Court). Financial Indemnity replied that, regarding

extracontractual damages, New Mexico requiviiul, wanton, malicious, recklessoppressive,

-45 -



fraudulent, or irbad faithconduct “no punitive damages are awardable when the defendant has
a justifiable basis for its condutt.Aug. 10 Tr. a23:21-24:2(Hanover). Financial Indemnity
contended that it is thus entitled to judgment as a matter pbksause, according to Financial
Indemnity, “the only conduct thas wellpleaded in the complaint that the plaintiff purchased
an insurance policyith minimum limits UM/UIM coverage, she paidremiums on the
coverage; FIC id not pay her UlMclaim because the tortfeas®1$25,000 liabilitylimits were
offset on her UIM limits.And thats it.” Aug. 10 Tr. a24:3-11 (Hanover).Because Bhasker’'s
Complaint neither alleges oral statensenor allude to unattached document&ven if FIC
were wrong about the offset, this could not rise as a matter of law to thefeviiful, wanton,
malicious, oppressive, fraudulent, or bad faitAtig. 10 Tr. at24:12418 (Hanover). Financial
Indemnity asserted thatlthoughthe Court denied the MTD becayse the absence of
controlling New Mexico law, the Court predicted how the Supreme Court of Neuwcewuld
rule, the Court also acknowledged anftstate caselaw wherein courts ruled in the insurers’
favor. SeeAug. 10Tr. at24:1925 (Hanover).Hence, contended Financial Indemnity, because
this issueis a matter of first impression, and because there are several ppaditigl matters
wherein the parties have sought to certify questions to the Supreme Court of Mew, e
Court therefore should grant judgment oBhasker’srequest for extracontractuahd punitive
damages SeeAug. 10 Tr. at 24:25-25:14 (Hanover).

The Court then asked to hear from Bhasker on the extracontrdetu@gesjuestion.
SeeAug. 10 Tr. at 25:15 (Court).Bhasker replied that the Court should grant a motion for
judgment on the pleadings only wharomplaint fails to state a claim for relief that is plausible

on its face and when the factualegationfail to raise the right toelief above the speculative
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level. SeeAug. 10 Tr. a25:2124 (Bhasker).Bhaske asserted that the MJP does not recognize
that the Courtnust accept all factssdrue and grant Bhaskalt reasonablénferences SeeAug.

10 Tr. at25:2526:3 (Bhasker). Bhasker further contended that the issue whether Bhasker and
proposed class members are entitiegunitive damages is separate from whether the class is
entitled to“out-of-pocket premiunbased damages ofbenefit-of-the-bargaindamages.Aug.

10 Tr. at26:38 (Bhasker). Bhasker added that, because the Court is sitting in divErgty,

Railroad Co. v. Tompkins, 304 U.S. 64 (198F¢(ie"), applies, andtherefore,the issue is

whether theSupreme Court of New Mexicoould allow punitive damages her&eeAug. 10
Tr. at26:8-12 (Bhasker).

Bhasker charged that the Supreme Court of New Mexicadvook to Uniform Jury
Instruction 131718, which defines dishonest judgmest‘[a] failure by the insuredsic] to
honestly and fairly balance its own interests and the interests dafigheed.” Aug. 10 Tr. at
26:12417 (Bhasker).Bhasker added thahe Complainipleads factual allegations that, taken as
true, support a claim against Financial Indemnity for dishonest business judgetnise Weed
Watrrior, which the Supreme Court of New Mexico decided in 281&teghat UIM coverage is
illusory and that insureds do not carry UIM coverage at minimum lim@eeAug. 10 Tr. at
26:1927:1 (Bhasker). Nevertheless, argued Bhaskesinte Weed Warrior, defendant FIC
continues to market, solicit, and.sell and receie premiums for this illusory minimaliM
coverag€. Aug. 10 Tr. at27:2-5 (Bhasker). Bhasker assted that this practice amounts to
dishonest business judgement, which the Complaint details, and thus, the Court musuabcept

assertionss true and draw inferences in Bkex's favor. SeeAug. 10 Tr. a27:6-10(Bhasker).
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Bhasker addthatFinancial Indemnity could have litigated this issue in its MTD “but failed to do
s0.” Aug. 10 Tr. at 27:13-16 (Bhasker).

Bhasker argued thdhe discoverywhich she isseeking would suppotter theory that
Financial Indemnitymisled and deceiveller andthe proposed classith the knowledge that
Bhaskerand the proposedtlasswill not receivetheir policys benefitsin circumstanceshat
permit acomplete offset. SeeAug. 10 Tr. at27:17-23(Bhasker). Bhasker added that she is
“very confident that because there was an offset in her ¢dieere are other insureds out there
who have been in the same situationwhether it was minimaimits or at higher limits. It’s
not ahypothetical: Aug. 10 Tr. at 27:24-28:3 (Bhasker).

The Court then asked to hear from Financial IndemrigeAug. 10 Tr. at 28:9 (Court).
Financial Indemnity responded that it does not denyithtigetherwith “the entire industry
hasapplied a Schmickffset to a lot of insuredsver the last thty years resulting in stipulations
where the policyholder does not recover under UIM, so Financial Indemnity doeseaat
problem with the number of people affected. Aug. 10 T28at017 (Hanover).The question,
contended Financial Indemnitig, whether such an offset is permissible at minimum linaitsl,
although the Court must assume as true the Comgamttual allegations, those allegations
include hothing that the plaintiff can point toahwould possibly justify anything other than
some sort otontractbased compensatory damages’§ itltimately determined that minimum
limits coveragehas no valué. Financial Indemnity added that the MOO expressly leaves open
Financial Indemnity’s pasble defenses to Bhasker's damages clasegAug. 10 Tr. a29:2-7

(Hanover)(citingMOO at 76;_Bhasker v. Kemper Cas. Ins. Co., 284 F. Suppt B&38 n.15,

but regardingsuch claims fopunitive damagesthis is an issue of firgtnpression irwhich FIC
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and, frankly, the rest of the industry liaken a justifiable decision, .regardless of whether &
legally correct or ngt Aug. 10 Tr. at29:1047 (Hanover). Financial Indemnity asserted that it
has nothing further toay o its motion. SeeAug. 10 Tr. at 29:18 (Hanover).

The Court asked whether Bhasker ltadcludingremarks. SeeAug. 10 Tr. a29:19-22
(Court). Bhasker directedhe Court toher Complaint, specificallparagraphs 70, 87, 95, and
102, which, according to Bhasker, desctiagifaith conduct and assert Bhasker’s entitlement to
punitive damagesSeeAug. 10 Tr. at 29:23-30:3 (Bhasker).

The Court expressed its disinclination to overr8hmick but that it wouldneed to

decide whether Bhasker’s position requires such a deciSesAug. 10 Tr. at30:8-15 (Court).

The Court added that, although it intends to labthe Uniform Jury Instructions that Bhasker
referencedand to relook at Bhasker’'s theothe case does not seem to have the intentional or
reckless elemerthat New Mexico law requires for punitive damag&geAug. 10 Tr. at 30:13

24 (Court).

5. The October 26, 2018, Hearing.

The Court held a hearing @ctober 262018. SeeTranscript of Hearing at 22 (taken
October 26, 2018)Oct. 26 Tr.”).1° During the hearing, which focused primarily on ongoing
discovery disputeskFinancial Indemnity alleged that Bhasketwanted documents that reach
beyond minimum limits,” but thathe HonorableJerry H. Ritter, Jr.United StatesViagistrate
Judge for the District of New Mexicdo whom the Court has delegated discovery and other
pretrial matters denied Bhasker'snotion to compel because “the case is clearly limited to

m[inimum] limits UIM” coverage. Oct. 26 Tr. at 28:188 (Hanover). Financial Indemnity

1%The Court’s citations to the trial transcript refer to the court reportégmar, unedited
version. Any final transcript may contain slightly different page andierdumbers.
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stated that it agrees with Judge Ritter’s ruling, although it conceded thHaotinehas notuled
ontheissue. SeeOct. 26Tr. at 28:1820 (Hanover). Financial Indemnity &ged thatbecause
Bhasker did not object to Judge Ritter’s rulinghin the prescribedwo-weekperiod to object,
“that shouldn’t be at issue.” Oct. 26 Tr. at 2822 (Hanover). What remains at issue, argued
Financial Indemnity, is itamotion for a protective order, because seeking to fulfil its
obligations under rule 30(b)(6financial Indemnity desires to limit its corporate representative
to the minimum limits UIMcontext, and Judge Ritter “takes the opposite approach.” Oct. 26 Tr.
at 28:2429:4 (Hanover).Financial Indemnitynsisted that both iand Bhaskeagreethat Jude
Ritter’s positionis inconsistentalbeit Bhaskeraccording to Financial Indemnitglisagrees with
Judge Ritter’s ruling on the motion to compel and wih his ruling onthe motion for a
protective order SeeOct. 26 Tr. at 29:® (Hanover).

The Gurt asked Bhasker whether sheeady tobegin depositions in this cas&eeOct.
26 Tr. at 29:1516 (Court). Bhasker respondeid the negative, becauysaccording to Bhasker,
she has another motion to compel pending eitiedoreJudge Ritter obeforethe Court See
Oct. 26 Tr. at 29:1-20 (Bhasker). The Court then ask&ldasker whethethe Courtcould hold
this issuej.e., notcompel anything further from Financial Indemndwy her illusory-at-greater
thanminimumtlimits claim, until issuinga memorandum opinion and orden Financial
Indemnity’s MJP. SeeOct. 26 Tr. at 30:/ (Court). Both parties consented to the Court’s
proposal.SeeOct. 26 Tr. at 30:8-11 (Bhasker, Hanover).

LAW REGARDING RULE 12(b)(6)

Rule 12(b)(6) of the Federal Rules of Civil Procedure authorizes a court to desmiss

complaint for “failure to state a claim upon which relief can be granted.”
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Fed.R. Civ.P.12(b)(6). “The nature of a Rule 12(b)(6) motion tests the sufficiency of the
allegations within the four corners of the complaint after taking those atiega#is true.”

Mobley v. McCormick, 40 F.3d 337, 340 (10th Cir. 1994) complaint’s sufficiency is a

guestion of law, and, when considering a rule 12(b)(6) motion, a court must accem ak tru
well-pled factual allegations in the complaint, view those allegations in the light mostbigvora
to the nonmoving party, and draw all reasonable inferences in the plaintiff's f8eefl.ellabs,

Inc. v. Makor Issues & Rights, Ltd551 U.S. 308, 322 (2007)(“[O]nly if a reasonable person

could not draw . .an inference [of plausibility] from the alleged facts would the defendant

prevail on a MTD.”); Smith v. United States561 F.3d 1090, 1098 (10th Cir. 2009)(“[F]or
purposes of resolving a Rule 12(b)(6) motion, we accept as true albleelfactual allegations
in a complaint and view these allegations in the light most favorakieetplaintiff.” (citing

Moore v. Guthrie, 438 F.3d 1036, 1039 (10th Cir. 2006))).

A complaint need not set forth detailed factual allegations, yet a “pleadingftaet
labels and conclusions or a formulaic recitation of the elements of a cause of &tio

insufficient. _Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)(citing Bell Atl. Corp. v. Twondd9

U.S. at 555. “Threadbare recitals of the elements of a cause of action, supporteerby

conclusory statements, do not sufficédshcroft v. Igbal 556 U.S. at 678. “Factual allegations

must be enough to raise a right to relief above the speculative level, on the assumptén that

the allegations in the complaint are true (even if doubtful in fa&gl Atl. Corp. v. Twombly

550 U.S. at 555.
To survive amotion to dismiss, a plaintiff's complaint must contain sufficient facts that,

if assumed to be true, state a claim to relief that is plausible on its $smmBell Atl. Corp. v.
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Twombly, 550 U.S. at 570; Mink v. Knox, 613 F.3d 995, 1000 (XDith 2010). “A claim has

facial plausibility when the pleaded factual content allows the court to drawe#senable

inference that the defendant is liable for the misconduct alleg&shtroft v. Igbal, 556 U.S. at

678 (citing Bell Atl. Corp. v. Twomlyg, 550 U.S. at 556). “Thus, the mere metaphysical

possibility that some plaintiff could prove some set of facts in support of the glekdms is
insufficient; the complainant must give the court reason to believe that this plairgifa ha

reasonableikelihood of mustering factual support for these claims.” Ridge at Red Hawik, LL

v. Schneider, 493 F.3d 1174, 1177 (10th Cir. 2007)(emphasis omitted). The United States Court
of Appeals for the Tenth Circuit has stated:

“[P]lausibility” in this context nust refer to the scope of the allegations in a
complaint: if they are so general that they encompass a wide swath of conduct,
much of it innocent, then the plaintiffs “have not nudged their claims across the
line from conceivable to plausible.” The allegations must be enough that, if
assumed to be true, the plaintiff plausibly (not just speculatively) kksna for

relief.

Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008)(citations omitted)(qBetintl.

Corp. v. Twombly, 550 U.S. at 5705eeGallegos v. Bernalillo Cty. Bd. of Cty. Comm’rs, 278

F. Supp. 3d 1245, 1259 (D.N.M. 2017)(Browning, J.).
“When a party presents matters outside of the pleadings for consideratemgeasral

rule ‘the court must either exclude the material or ttb& motion as one for summary

judgment.” Brokers’ Choice of Am., Inc. v. NBC Universal, Inc., 861 F.3d 1081, 1103 (10th

Cir. 2017)(quoting Alexander v. Oklahoma, 382 F.3d 1206, 1214 (10th Cir. 2004)). There are

three limited exceptions to this general principled@fuments that the complaint incorporates

by referenceseeTellabs, Inc. v. Makor Issues & Rights, Lt&51 U.S. at 322; (iijdocuments
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referred to in the complaint if the documents are central to the plaintiff's ctadrtha parties do

not dispute the documents’ authenticity,” Jacobsen v. Deseret Book Co., 284t B4d and

(ii) "matters of which a court may take judicial noticégllabs, Inc. v. Makor Issues & Rights,

Ltd., 551 U.S. at 322.SeeBrokers’ Choice of Am., Inc. v. NB@niversal, Inc. 861 F.3d at

1103 (holding that the district court did not err by reviewing a seminar recordingtelegiaion
episode on a rule 12(b)(6) motion, which were “attached to or referenced in the amended
complaint,” central to the plaintiff'sclaim, and “undisputed as to their accuracy and

authenticity”). “[T]he court is permitted to take judicial notice of its ownsfiéad records, as

well as facts which are a matter of public recor®.an Woudenberg v. Gibson, 211 F.3d 560,

568 (10th Cir.2000), abrogated on other grounds McGregor v. Gibson, 248 F.3d 946, 955

(10th Cir. 2001).

In Gee v. Pache¢co627 F.3d 1178 (10th Cir. 2010), the defendants “supported their

motion with numerous documents, and the district court cited portions of thosens in
granting the [motion to dismig% 627 F.3d at 1186. The Tenth Circuit held that “[s]Juch
reliance was improper” and that, even if “the district court did not err initialhgviewing the
materials, the court improperly relied on them to refute Gée’s factual assertions and
effectively convert the motion to one for summary judgment.” B3d at 118&7. In other
cases, the Tenth Circuit has emphasized that, “[b]Jecause the district coudemahdacts
outside of the complaint. .it is clear that the district court dismissed the claim under Rule 56(c)

and not Rule 12(b)(6).” Nard v. City of Okla. City, 153 FApp’x 529, 534 n.4 (10th Cir.
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2005)(unpublished)? In Douglas v. Norton, 167 Rpp’x 698 (10th Cir. 2006)(unpublished),

the Tenth Circuit addressed an untimely filed charge with the Equal Employp@atrtunity
Commission- which the Tenth Circuit analogized to a statute of limitatieramd concluded
that, because the requirement was not jurisdictional, the district court shouldnladyzed the
guestion under rule 12(b)(6), and “because the district court considereatevidenaterials
outside of Douglas’ complaint, it should have treated Norton’s motion as a motion for sgumma
judgment.” 167 F. App’x at 704-05.
The Court has previously ruled that, when a plaintiff references and suramari

defendants’ statements in angplaint, the Court cannot rely on documents containing those

statements that the defendants attach in their briefB@eMocek v. City of AlbuquerqueNo.

CIV 11-1009 JB/KBM, 2013 WL 312881, at *881 (D.N.M. Jan. 14, 2013)(Browning,). The
Court reaoned that the statements were neither incorporated by reference nor certeal to t

plaintiff’s allegations in the complaint, because the plaintiff cited the statements onlycko atta

Nard v. City of Okla. Cityis an unpublished opinion, but the Court can rely on an
unpublished opinion to the extent its reasoned analysis is persuasive in the casd.bSee
10th Cir. R. 32.1(A), 28.S.C. (“Unpublished decisions are not precedential, but may be cited
for their persuasive value.”). The Tenth Circuit has stated:

In this circuit, unpublished orders are not binding precedenfalnd we
have generally determined that citation to unpublished opinions is not favored.
However, if an unpublished opinion or order and judgment has persuasive value
with respect to a material issue in a case and would assist the court in its
disposition, we allow a citation to that decision.

United States v. Austjm26 F.3dL266, 1274 (10th Cir. 2005). The Court concludes_that Nard v.
City of Oklahoma City, Douglas v. Norton, 167 F. App’x 698 (10th Cir. 2006), Rhoads v. Miller,
[352 F.App’x 289 (10th Cir. 2009), and Hamilton v. Water Whole International Corp., 302
F. App’x 789, 798 (10th Cir. 2008), have persuasive value with respect to a material issue, and
will assist the Court in its disposition of this Memorandum Opinion and Order.
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the defendant’s reliability and truthfulnes§ee2013 WL 312881, at *3-51. The Court has
also previously ruled that, when determining whether to toll a statute of limitati@msantion
alleging fraud and seeking subrogation from a defendant, the Court may not usevistemd
letters attached to anotion to dismisswhich show that a plaintiff was aware of the defendant’s

alleged fraud before the statutory period expir&eeGreat Am. Co. v. Crabtree, No. CIV-11

1129 JB/KBM, 2012 WL 3656500, at *3, *223 (D.N.M. Aug. 23,

2012)(BrowningJ.)(“Crabtre®). The Courtin Crabtreedetermined that the documents did not

fall within any of the Tenth Circuit's exceptions to the general rule that a complast rest on
the sufficiency of its contents alone, as the complaint did not incorporate the doxlbyient

reference omefer to the documentsSee2012 WL 3656500, at *223; Mocek v. City of

Albuquerque 2013 WL 312881, at *50 (refusing to consider statements that were not “central to
[the plaintiff's] claims”).

On the other hand, in a securities class action, the @agrtruled that a defendant’s
operating certification, to which plaintiffs refer in their complaint, andctvtwas central to
whether the plaintiffs adequately alleged a loss, falls within an exceptithe tgeneral rule, so
the Court may consider the operating certification when ruling on the defendantits rto
dismisswithout converting the motion into one for summary judgmefte Genesee Cty.

Emps.’ Ret. Sys. v. Thornburg Mortg. Secs. Tr. 280825 F.Supp.2d 1082, 11561 (D.N.M.

2011)(Browning,.). SeealsoSec. & Exch. Comm’n v. Goldstone, 952Fupp. 2dL060, 1217

18 (D.N.M.2013)(Browning,J.)(considering, on amotion to dismiss electronic mail
transmissions referenced in the complaint as “documents referred to ontp&aimt,” which ae

“central to the plaintiff's claim” and whose authenticity the plaintiff did natllieimge);Mata v.
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Anderson 760 F.Supp.2d 1068, 1101 (D.N.M. 2009)(Brownind.,)(relying on documents
outside of the complaint because they were “documents that a eoudppropriately view as
either part of the public record, or as documents upon which the Complaint relies, and the
authenticity of which is not in dispute”).

LAW REGARDING JUDGMENT ON THE PLEADINGS UNDER RULE 12(c)

“After the pleadings are closedbut early enough not to delay triala party may move
for judgment on the pleadings.” Fed. R. Civ. P. 12(c). A rule 12(c) motion is designed to

provide a means of disposing of cases when the material facts are not in dispetn by

parties. SeeKruzitis v. Okuma Mach. Tool, Inc., 40 F.3d 52, 54 (3d Cir. 1994)(“Under Rule
12(c), we will not grant judgment on the pleadings unless the movant clearly éswmlibtiat no
material issue of fact remains to be resolved and that he is entitled to judgmemiatisraof
law.” (citationandinternal quotation marks omitted)). A “[jJudgment on the pleadings should
not be granted ‘unless the moving party has clearly established that no Imséegaof fact
remains to beeasolved and the party is entitled to judgment as a matter of law.” Rawk U

Enters., Inc. v. Am. Cas. Co. of Reading, Pa., 442 F.3d 1239, 1244 (10th Cir(cRD@E)

United States v. Any & All Radio Station Transmission Equifl7 F.3d 458, 462 (8tQir.

2000)). Claims dismissed pursuant to a motion under rule 12(c) are dismissed wittcg@rejudi

Seeln re Great Lakes Dredge & Dock Co. L] 624 F.3d 201, 209 (5th Cir. 2010).

“Any party may move for judgment on the pleadings if no material facts are in @isput
and the dispute can be resolved on both the pleadings and any facts of which the Court can take

judicial notice.” Ramirez v. WalMart Stores, In¢.192 F.R.D. at 304 (citing Fed. R. Civ. P.

12(c)). A motion pursuant to rule 12(c) is generally treated in the same marnmenation to
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dismiss under rule 12(b)(6)SeeRamirez v. WalMart Stores, In¢.192 F.R.D. at 304 (citing

Irish Lesbian & Gay Org. v. Giuliani, 143 F.3d 638, 644 (2d Cir. 1998)). A motion for a

judgment on the pleadings will be granted if the pleadings demonstrate that the matying pa

entitled to judgment as a matter of laeeRamirez v. WaMart Stores, In¢.192 F.R.D. at

304.
A court considering a motion for judgment on the pleadings should “accept all facts
pleaded by the nemoving party as true and grant all reasonable inferences from the pleadings

in favor of the same.’Park Univ. Enters. Inc. v. Am. Cas. Co. of Reading, Pa., 442 F.3d at 1244.

The court must view the facts presented in the pleadings and draw the infererefesnthie the

light most favorable to the nonmoving partgeeRamirez v. WalMart Stores, In¢.192 F.R.D.

at 304. All of the nonmoving parties’ allegations are deemed to be true, and all of thesnovant

contrary assertions are taken to be falSeeNat’| Metro. Bank v. United States, 323 U.S. 454,

45657 (1945);_Ramirez v. Dep't of Corr., 222 F.3d 1238, 1240 (10th Cir. 2608¢man v.

Dep't of Corr, 949 F.2d 80, 361 (10th Cir. 1991).
The same standards that govern a motion to dismiss under rule 12(b)(6) also govern a

motion for judgment on the pleadings under rule 12@geAtl. Richfield Co. v. Farm Credit

Bank 226 F.3d 1138, 1160 (10th Cir. 2000). Under rule 12(b)(6), a court may dismiss a
complaint for “failure to state a claim upon which relief can be granted.” Fed.\R.PCi
12(b)(6). “The nature of a Rule 12(b)(6) motion tests the sufficiency of the alegatithin

the four corners of the comhé after taking those allegations as truédbobley v. McCormick

40 F.3d 337, 340 (10th Cir. 1994). A complaint’s sufficiency is a question of law, and when

considering and addressing a rule 12(b)(6) motion, a court must accept as true all of the
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complant’s well-pleaded factual allegations, view those allegations in the light most favorable to
the nonmoving party, and draw all reasonable inferences in the plaintiff's f&e@Moore v.

Guthrie 438 F.3d 1036, 1039 (10th Cir. 2006); Hous. Auth. of Kaw Tribe v. City of Ponca City

952 F.2d 1183, 1187 (10th Cir. 1991).

A complaint challenged by a rule 12(b)(6) motion to dismiss does not require detailed
factual allegations, but a plaintiff's obligation to set forth the grounds of his ontiéerment to
relief “requires more than labels and conclusions, and a formulaic recitdtihe elements of a

cause of action will not do.”_Bell Atl. Corp. v. Twombly, 550 U.S. at 555. “Factual allegations

must be enough to raise a right to relief above the speculative level, on the assumptén that

the allegations in the complaint are true (even if doubtful in fa&gl Atl. Corp. v. Twombly

550 U.S. at 555 (citation omitted). “[T]he Supreme Court recently . . . prescribed a new inquir
for us to use inaviewing a dismissal: whether the complaint contains ‘enough facts to state a

claim to relief that is plausible on its face Ridge at Red Hawk, LLC v. Schneider, 493 Fagd

1177 (quoting_Bell Atl. Corp. v. Twombly, 550 U.S. at 558, 562). “The [Supreme] Court

explained that a plaintiff must ‘nudge his claims across the line from concetogtikusible’ in

order to survive a motion to dismiss.” Ridge at Red Hawk, LLC v. Schneider, 493 F.3d at 1177

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. at 57@)ferations omitted). “Thus, the mere

metaphysical possibility that some plaintiff could prove some set of facsspport of the
pleaded claims is insufficient; the complaint must give the court reason to beli¢viisha
plaintiff has a reasonable 8khood of mustering factual support for these clainRidge at Red

Hawk, LLC v. Schneider, 493 F.3d at 1177. The Tenth Circuit has stated:

“[P]lausibility” in this context must refer to the scope of the allegations in a
complaint: if they are so genérhat they encompass a wide swath of conduct,
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much of it innocent, then the plaintiffs “have not nudged their claims across the
line from conceivable to plausible.” The allegations must be enough that, if
assumed to be true, the plaintiff plausibly (nt speculatively) has a claim for
relief.

This requirement of plausibility serves not only to weed out claims that do
not (in the absence of additional allegations) have a reasonable prospect of
success, but also to inform the defendants of the actual grounds of the claim
against them. “Without some factual allegation in the complaint, it is hard to see
how a claimant could satisfy the requirement of providing not only ‘fair notice’ of
the nature of the claim, but also ‘grounds’ on which the claim tefgll Atl.

Corp. v. Twombly, 127 SCt. at 1965 n.3SeeAirborne Beepers & Video, Inc. v.
AT&T Mobility LLC , 499 F.3d 663, 667 (7th Cir. 2007)(“[A]t some point the
factual detail in a complaint may be so sketchy that the complaint does not
provide the type of notice of the claim to which the defendant is entitled under
Rule 8.”). TheTwombly Court was particularly critical of complaints that
“mentioned no specific time, place, or person involved in the alleged
conspiracies.” 127 S. Ct. at 1971 n.10. Given such a complaint, “a defendant
seeking to respond to plaintiffs’ conclusory allegations . . . would have little idea
where to begin.”ld.

Robbins v. Oklahoma, 519 F.3d at 1247-48 (footnotec#ations omitted).

In determining the complaint’s sufficiency, all weled factual allegations are to be

taken as true. See Timpanogos Tribe v. Conway, 286 F.3d 1195, 1204 (I0th Cir. 2002).

“Nevertheless, conclusory allegations without supporting factual avermemtmsufficient to

state a claim upon which relief can be basedall v. Belman 935 F.2d 1106, 1110 (I0th Cir.

1991). “Moreover, in analyzing the sufficiency of the plaintiff's complathe court need
accept as true only the plaintiffs wglleaded factual contentions, not his conclusory

allegations.” Hall v. Belman 935 F.2d at 1110. Only watled facts, as distinguishedofn

conclusory allegations, are admitted when considering a motion to dismisdiuoe faistate a
claim upon which relief can be grante@&eeSmith v. Platj 258 F.3d 1167, 1174 (10th Cir.

2001).
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A court must convert a motion to dismiss into a motion for summary judgment if
“matters outside the pleading are presented to and not excluded by the court,” ardiéall pa
[are] given reasonable opportunity to present all material made pertinent to suatiom oy
Rule 56.” Fed. R. Civ. P. 12(d). Facts subject to judicial notice may be considered without

converting a motion to dismiss into a motion for summary judgm&ete Grynberg v. Koch

Gateway Pipeline Cp390 F.3d 1276, 1278.1 (10th Cir. 2004)(citing 27 A&ederal Procedure,

Lawyers’ Ed.§ 62:520 (2003)). Furthermore, when considering a motion to dismiss, “the court

is permitted to take judicial notice of its own files and records, as well asifaictis are a matter

of public record.”_Van Woudenberg v. Gibson, 211 F.3d 560, 568 (10th (Jj,2000gated on

other grounds bwicGregor v. Gibson, 248 F.3d 946, 955 (10th Cir. 2001). A court may

consider documents to which the complaint refers if the documents are central tontif€spla

claim, and the parties do not dispute the documents’ authenti®#gJacobsen v. Deseret Book

Co,, 287 F.3d 936, 9442 (10th Cir. 2002). If, however, a complaint does not reference or
attach a document, but the complaint refers to the document and the document is central to the
plaintiff's claim, the defedant may submit an “indisputably authentic copy to the court to be

considered on a motion to dismiss.” GFF Corp. v. Associated Wholesale Grocers3Mnie.3d

1381, 1384 (10th Cir. 1997)Seeb5A Charles Alan Wright & Arthur MillerFederal Practice &

Procedure§ 1327 (3d ed. 2004)(“[W]hen the plaintiff fails to introduce a pertinent document as
part of her pleading . . . the defendant may introduce the document as an exhibit to a motion

attacking the sufficiency of the pleading.”).
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LAW REGARDING CLASS CERTIFICATION UNDER RULE 23

Rule 23 sets forth the requirements for certifying a class action under thel Fadesa
of Civil Procedure.SeeFed. R. Civ. P. 23. All classes must satisfyali)the requirements of
rule 23(a); and (iipne of the three sets of requirements under rule 23(b), where the three sets of
requirements correspond to the three categories of classes that a couertihay SeeFed. R.
Civ. P. 23(a)b). The plaintift? bears the burden of showing that the requirements areseaet,

Rex v. Owens ex rel. Oklgb85 F.2d 432, 435 (10th Cir. 1978); Pueblo of Zuni v. United States

243 F.R.D. 436, 444 (D.N.M. 2007)(Johnsdr), but, in doubtful cases, class certification is

favored, seeEsplin v. Hirschi, 402 F.2d 94, 101 (10th Cir. 1968)(“[T]he interests of justice

require that in a doubtful case, . . . any error, if there is to be one, should be committed in favor

of allowing the class action.”)Eisen v. Carlisle & Jacquelin391 F.2d 555, 563 (2d Cir.

1968)(“[W]e hold that . .rule [23] should be given a liberal rather than a restrictive
interpretation, and that [denying certification] is justified only by a cleawsng to thafend].”).
In ruling on a class certification motion, the Court need not accept either papysentations,

but must independently find the relevant facts by a preponderance of the evideBee.

12Technically, it is the party seeking certificatiom., the movant, who bears the bunde
of proof, and defendants may also move for class certificat®ee William B. Rubenstein,
Newberg on Class Actions7:20 (5th ed. 2017)(“Newberg”). As a practical matter, however,
motions for class certification are made almost exclusively by gfainti

13As the Court has previously noted, Tenth Circuit precedent suggests that the Court mus
show some level of deference aommplaint’s factual allegations when ruling on a rule 23
motion: “The Court must accept a plaintiff's substantive allegatiortsuas’ but it “need not
blindly rely on conclusory allegations which parrot Rule 23,” and “may consider takded
factual issues presented by plaintiff's complainti’re Thornburg Mortg., Inc. Sec. Litig., 912
F.Supp. 2d 1178, 1120 (D.N.M. 201Bypbwning,J.)(citing Shook v. El Paso Cty., 386 F.3d
963, 968 (10th Cir. 2004); J.B. v. Valdez, 186 F.3d 1280, 1290 n.7 (10th Cir. 1999); Eisen v.
Carlisle & Jacquelin417 U.S. at 178). Since the Court’'s statement in In re Thornburg
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Rutstein v. Avis RenfA-Car Sys., InG¢.211 F.3d at 1234 (“Going beyond the pleadings is

necessary, as a court must understand the claims, defensesntrétets, and applicable
substantive law in order to make a meaningful determination of the certificasioesi”). “In
determining the propriety of a class action, the question is not whether ithiéfpda plaintiffs
have stated a cause of actionndli prevail on the merits, but rather whether the requirements of

Rule 23 are met.” Anderson v. City of Albuguerque, 690 F.2d at 79%ee Vallario v.

Vandehey 554 F.3d at 1267 (“We, of course, adhere to the principle that class certification doe
not depend on the merits of a suit.”). Still, the Court must conduct a rigorous suadlys rule
23 requirements, even if the facts that the Court finds in its analysis bear oeriiseofithe suit:

Rule 23 does not set forth a mere pleading standard. A party seeking class
certification must affirmatively demonstrate his compliance with the Rulsat
is, he must be prepared to prove that there are in fact sufficiently numerous
parties, common questions of law or fact, etc. We recognizedGémdral
Telephone Co. of the Southwes} Falconthat “sometimes it may be necessary
for the court to probe behind the pleadings before coming to rest on the
certification question,” and that certification psoper only if “the trial court is
satisfied, after a rigorous analysis, that the prerequisites of Rud¢ [28(e been
satisfied.  Actual, not presumed, conformance with Rule 23(a) remains
indispensable.” Frequently that “rigorous analysis” will entail some apexith
the merits of the plaintiff's underlying claim. That cannot be helped. The class

Mortgage, Inc. Secures Litigation however, the Tenth Circuit issued an opinion stating that
district courts should apply a “strict burden of proof’ to class certiboaissues. Wallace B.
Roderick Revocable Living Tr. v. XTO Energy, Inc., 725 F.3d 1213, 1218 (10th Cir. 2013).
This request is consistent with the general trend in the federal judiciarydtogiag an ordinary
preponderance standard to find facts at the class certification s3a&gee.qg, Teamsters Local

445 Freight Div.Pension Fund v. Bombardier, Inc., 546 F.3d 196, 202 (2d Cir. 2008
Hydrogen Peroxide Litig., 552 F.3d 305, 328 (3d Cir. 2008);Newberg §7.21 (5th ed.
2017)(tracing the shift in the case law from deferring to plaintiffs’ remtasions to adoptg an
ordinary preponderance standard, and disclaiming the Court’s statement frenThornburg
Mortgage, Inc. Securities Litigation a statement that earlier versions of the treatise espoused).
Thus, although the Tenth Circuit has not yet explicitppted the preponderance standard for
factfinding in class certification analyses, it most likely will, and the Court will emghay
standard here.

-62 -



determination generally involves considerations that are enmeshed in the factual
and legal issues comprising the plaintiff's cause of action. Nor is #mstaing
unusual about that consequence: The necessity of touching aspects of the merits in
order to resolve preliminary matterms,g, jurisdiction and venue, is a familiar
feature of litigation.

Wal-Mart, 564 U.S. at 3562. In a subsequent, seemingly contradictory admonition, however,
the Supreme Court cautioned district courts not to decide the case’s merits dasthe c
certification stage:

Although we have cautioned that a court’s clesdification analysis must be

“rigorous” and may “entail some@verlap with the merits of the plaintiff's

underlying claim,” Rule 23 grants courts no license to engage irrdregng

merits inquiries at the certification stage. Merits questions may be catsier

the extent- but only to the extent that they & relevant to determining whether

the Rule 23 prerequisites for class certification are satisfied.

Amgen Inc. v. Conn. Ret. Plans & Tr. Funds, 568 U.S. 455,666&2013). To reconcile these

two directives, the Court will find facts for the purposes abdiss certification by the
preponderance of the evidence but will allow the parties to challenge thesgdinlliring the
subsequent merits stage of this case. This approach is analogous to prelimuratyom;

practice, and many circuits have endorgedSeeAbbott v. Lockheed Martin Corp., 725 F.3d

803, 810 (7th Cir. 2013); In re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305, 313 (3d Cir.

2008); Gariety v. Grant Thornton, LLP, 368 F.3d 356, 366 (4th Cir. 2004). Because of the res
judicata effecta class judgment has on absent parties, a court may not simply accept the named

parties’ stipulation that class certification is appropriate but must coitduawn independent

rule 23 analysis.SeeAmchem Prods., Inc. v. Windsor, 521 U.S. 591,-220(1997). In taking
evidence on the question of class certification, the Federal Rules of Evajgpige albeit in a

relaxed fashion.SeeAnderson Living Trust v. WPX Energy ProdLC, 306 F.R.D. 312, 378

n.39 (D.N.M. 2015)(Browning, J.).
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1. Rule 23(a).

All classes must satisfy the prerequisites of rule 23(a):

@) Prerequisites One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is
impractcable;

(2)  there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are
typical of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect
the interests of the class.

Fed. R. Civ. P. 23(a). “A party seeking to certify a class is required to .shdkat all the

requirements of [rule 23(a)] are clearly meReed v. Bowen, 849 F.2d 1307, 1309 (10th Cir.

1988). “Although the party seeking tertify a class bears the burden of proving that all the

requirements of Rule 23 are met, the district court must engage in its own ‘rigovaysis’ of

whether ‘the prerequisites of Rule 23(a) have been satisfied.”” Shook v. El Bas886 F.3d

963, 968 (10th Cir. 2004)(quoting Gen. Tel. Co. of the S.W. v. Falcon, 457 U.S. 147, 161 (1982),

and citingReed v. Bowen, 849 F.2d at 1309). These four requirements are often refeaenced

numerosity, commonality, typicality, and adequacy, respectiedeFed. R. Civ. P. 23(a).

Rule 23(a)(2) requires that “there are questions of law or fact common to thé €leds
R. Civ. P. 23(a)(2). Even “factual differences in the claims of the individualiymitelass
members should not result in a denial of class certification where common questiams of

exist.” In re Intelcom Grp. Sec. Litigl69 F.R.D. 142, 148 (OColo. 1996)(Daniel).). See

Adamson v. Bowen, 855 F.2d 668, 676 (10th Cir. 1988)(“That the claims of individual putative
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class members may differ factually should not preclude certificationr idwe 23(b)(2) of a

claim seeking the application of a common policyL9pez v. City of Santa Fe, 206 F.R.D. 285,

289 (D.N.M. 2002)(Vazquez).)(“Commonality requires only a single issue common to the
class, and the fact that ‘the claims of individual putative class members may ddfeally
should not preclude certification under Rule 23(b)(2) of a claim seeking the applichta

common policy.” (citations omitted)(citintn re Am. Med. Sys., Inc., 75 F.3d 1069, 1080 (6th

Cir. 1996); Adamson v. Bowen, 855 F.2d at 676)). A single common question will suffice to

satisfy rule 23(a)(2), but the question must be one “the¢nsral to the validity of each one of
the claims.” Wal-Mart, 564 U.S. at 349. “Where the facts as alleged show that Defendants’
course of conduct concealed material information from an entire putative classptimnality

requirement is met."In re xford Health Plans, Inc. Sec. Litig., 191 F.R.D. 369, 374 (S.D.N.Y.

2000)(Brieant, J.).

The commonality requirement was widely perceived to lack teeth before the Suprem
Court’s decision inWal-Mart, which grafted the following requirements onto rule &®&):
(i) that the common question is central to the validity of each claim that the proposed clas
brings; and (iixthat the common question is capable of a common ansBexWal-Mart, 564
U.S. at 3482. In that case, a proposed class of about 1.5 million current and forméftaftal
employees sought damages under Title VII for \Malt’'s alleged genddbased discrimination.
Seeb64 U.S. at 342. WdlMart, however, had no centralized compavige hiring or promotion
policy, instead opting to leave pennel matters to the individual store managers’ discretion.
Seeb564 U.S. at 3435. The plaintiffs argued that, although no discriminatory formal policy

applied to all proposed class members, “a strong and uniform ‘corporate ‘cpéitrets bias
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againg women to infect, perhaps subconsciously, the discretionary decisionmakiaghobree

of Wal-Mart’s thousands of managersthereby making every [proposed class member] the
victim of one common discriminatory practice.” 564 U.S. at 345. The Supreare disagreed
that such a theory constitutes a common question under rule 23(a)(2).

The crux of this case is commonalitythe rule requiring a plaintiff to
show that “there are questions of law or fact common to the class.” Rule 23(a)(2)
That languag is easy to misread, since “[a]lny competently crafted class
complaint literally raises common ‘questions.” Nagardgdiass Certification in
the Age of Aggregate Proof, 84 N.Y.U. L. Rev. 97, IR (2009). For
example: Do all of us plaintiffs indeed vkofor WalMart? Do our managers
have discretion over pay? Is that an unlawful employment practice? What
remedies should we get? Reciting these questions is not sufficient to obtain class
certification. Commonality requires the plaintiff to demonstrttat the class
members “have suffered the same injurgeh. Tel. Co. of the S.W. v. Falcon
457 U.S. at 157]. This does not mean merely that they have all suffered a
violation of the same provision of law. Title VII, for example, can be violated in
many ways-- by intentional discrimination, or by hiring and promotion criteria
that result in disparate impact, and by the use of these practices on the part of
many different superiors in a single company. Quite obviously, the merelpjaim
employees othe same company that they have suffered a Title VIl injury, or
even a disparatenpact Title VII injury, gives no cause to believe that all their
claims can productively be litigated at once. Their claims must depend upon a
common contention- for exampe, the assertion of discriminatory bias on the
part of the same supervisor. That common contention, moreover, must be of such
a nature that it is capable of classwide resolutienwhich means that
determination of its truth or falsity will resolve arsu® that is central to the
validity of each one of the claims in one stroke.

What matters to class certification..is not the raising of
common “questions®- even in droves- but, rather the capacity of
a classwide proceeding to generate comrargwers apt to drive
the resolution of the litigation. Dissimilarities within the proposed
class are what have the potential to impede the generation of
common answers.

Wal-Mart, 564 U.S. at 3480 (emphasis in original)(quoting Nagaredayprg. In EQT

Production Co. v. Adair, 764 F.3d 347 (4th Cir. 2011), the United States Court of Appeals for the

Fourth Circuit stated:
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We first review the aspects of the district court’s analysis that apply to all
five royalty underpayment classes.

At bottom, the disict court believed that both the commonality and
predominance requirements of Rule 23 were satisfied by the same basic fact: the
defendants employed numerous uniform practices related to the calculation and
payment of CBM [coalbed methane gas] royaltidhese common practices are
not irrelevant to Rule 23(b)’'s predominance requirement. But we hold that the
district court abused its discretion by failing to consider the significanceisof th
common conduct to the broader litigation.

The district court idntified numerous common royalty payment practices.
For example, it noted that EQT sells all of the CBM it produces in Virginia to an
affiliate, EQT Energy, and that “all royalty owners within the same field have
been paid royalties based on the samesgaliee for the CBM.” With respect to
CNX, it noted that CNX “has uniform policies and procedures which governed its
calculation of CBM revenues,” and that “it has deducted severance and license
taxes when calculating royalties since January 1, 2004.”

That the defendants engaged in numerous common practices may be
sufficient for commonality purposes. As noted above, the plaintiffs need only
demonstrate one common question of sufficient importance to satisfy Rule
23(a)(2).

764 F.3d at 366 (citations omitted).

In Wal-Mart, the Honorable Antonin ScalithenAssociate Justice of the Supreme Court
of the United States, stated: “Wdlart is entitled to individualized determinations of each
employee’s eligibility for backpay.’564 U.S. at 366. From this observation, he then concluded:

Because the Rules Enabling Act forbids interpreting Rule 23 to “abridgegenlar

or modify any substantive right,” 28.S.C. 82072(b), a class cannot be certified

on the premise that Wlart will not be entitled to litigate its statutory defenses

to individual claims. And because the necessity of that litigation will prevent

backpay from being “incidental” to the classwide injunction, respondents’ class

could not be certified even assumingyuendo, that “incidental” monetary relief
can be awarded to a 23(b)(2) class.
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Wal-Mart, 131 U.S. at 367. Thus, the common question or questions cannot be “incidental,” nor
can the plaintiff submit a long list of “incidental” questions or issues, andtlsdythey
predominate over the real issues to be used.

2. Rule 23(b).

Once the court concludes that the threshold requirements have been met, “it must then
examine whether the class falls within at least one of three categories afesdisth in Rule

23(b).” Adamson v. Bowen, 855 F.2d at 675eeDG ex rel. Stricken v. Devaugh94 F.3d

1188, 1199 (10th Cir. 2010)(“In addition to satisfying Rule 23(a)’s requirements, theriass
also meet the requirements of one of the types of classes desaoribelsection (b) of Rule
23."). Rule 23(b) provides that a class action is appropriate if the threshold requirameents
satisfied, and the case falls into one or more of three categories:

(b)  Types of Class Actions.A class action may be maintainedRtile 23(a)
is satisfied and if:

(2) prosecuting separate actions by or against individual
putative class members would create a risk of:

(A) inconsistent or varying adjudications with
respect to individual putative class members
that would establish incompatible standards
of conduct for the party opposing the class;
or

(B) adjudications with respect to individual
putative class members that, as a practical
matter, would be dispositive of the interests
of the other members not parties to the
individual adjudications  or  would
substantially impair or impede their ability
to protect their interests;

(2) the party opposing the class has acted or refused to act on
grounds that apply generally to the class, so that final
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injunctive relief or corrsponding declaratory relief is
appropriate respecting the class as a whole; or

3) the court finds that the questions of law or fact common to
putative class members predominate over any questions
affecting only individual members, and that a class acsion
superior to other available methods for fairly and efficiently
adjudicating the controversy. The matters pertinent to
these findings include:

(A) the putative class members’ interests in
individually controlling the prosecution or
defense of separasetions;

(B) the extent and nature of any litigation
concerning the controversy already begun
by or against putative class members;

(C) the desirability or undesirability of
concentrating the litigation of the claims in
the particular forum; and

(D) the likely difficulties in managing a class
action.

Fed. R. Civ. P. 23(b). “Only one of rule 23(b)’s subdivisions must be satisfied to meesthe cla

action requirements."Gonzales v. City of Albuguerque, No. CIV-0820 JB/RLP, 2010 WL

4053947, at *11 (D.N.M. Aug. 21, 2010)(Brownin)(citing Carpenter v. Boeing, Co., 456

F.3d 1183, 1187 (10th Cir. 2006)(stating that the district court must determine whether a sui
“falls within one of the categories of actions maintainable as class acjions”)

The three categories of class actionsreally four, as rule 23(b)(1) contains two
subcategories, known as (b)(1)(A) and (b)(1)(B) class actioase not of equal utility. Class
actions under (b)(1) can be certified only in very particular circumstanCéass actions under
(b)(2) are broadly available, but are only capable of seeking injunctive orategjarelief, and

not damages. Far and away the most controversial class action category, &h){8,brought
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for classwide damages, injunctiveelief, declaratory relief, or any combination thereof. Class
actions under (b)(3) always require notice to all proposed class members afatienifof the
class, and those individuals must be given the opportunity to opt out if they so &esfeed

R. Civ. P. 23(c)(2)(B);_Phillips Petrol. Co. v. Shutts, 472 U.S. 797, 812 (1985)(“[W]e hold that

due process requires at a minimum that an absent plaintiff be provided with an oppdotunit
remove himself from the class by executing and returning an ‘opt out’ or ‘refguestclusion’
form to the court.”). The other class action categories, however, are ordinantatory, and

neither notice nor opportunity to opt out needs to be giveeeFed. R. Civ. P. 23(c)(2)(B);

Phillips Petrol. Co. v. Shutts, 472 U.S. at 811 n.3 (limiting the constitutional requiremant
opt-out notice “to those class actions which seek to bind known plaintiffs concerning claims
wholly or predominately for money judgments”). The Court will focus on the most iamtor

form of class action, the (b)(3) damages class aéfion.

The Court will briefly address the other clasgion types. Rule 23(b)(1) contains two
subcategosas of class action, (b)(1)(A) actions and (b)(1)(B) actions; a clkesd satisfy the
requirements of only one to be certifieeeFed. R. Civ. P. 23(b)(1). Class actions under
(b)(1)(A) are designed to avoid the situation in which a defendant subjscittby multiple
plaintiffs is ordered to undertake incompatible courses of conduct as & oédhle non
centralized nature of the adjudicatioBeeFed. R. Civ. P. 23(b)(1)(A). “Incompatible” means
more than simply inconsistent. A situation in which, for example, a defendant wasdotaer
pay ten thousand dollars to a plaintiff in one case, was ordered to pay ten million dollars to
another plaintiff in an identical or similar case, and was found to not be atfaailt in yet
another case, may heconsistent, but it does not create “incompatible standards of conduct for
the party opposing the class.” Fed. R. Civ. P. 23(b)(1)(A). Such alleged inenogiss a
normal and expected part of the system of individualized adjudication used by itharyutb
apply a uniform set of laws to varied factual settings. What (b)(1)(A) isrdasip avoid is
injunctive or declaratory “whipsawing,” in whichk,g, one court orders a school district to close
an underperforming innaaity school and bus its students to suburban schools, and another court
orders the district to keep the school open and bus suburban students in to the school. Class
actions under (b)(1)(B) serve a similar role, but apply when varying adjudisatiould result in
practically -- rather than legally- incompatible judgments.SeeFed. R. Civ. P. 23(b)(1)(B).

Rule 23(b)(1)(B) applies when the defendant has possession or contresef a pot of money

-70 -



or thing that constitutes the relief that the proposed class semkd therelief sought by all the
individual members of the proposed class would more than exhaussth&or example, if a
Ponzi scheme operator took ten billion dollars of investors’ money, and, upon law enforsement’
discovery of the scheme, had only six billion dollars remaining, then the individuatons’e
claims to recover their rightful share would add up to four billion dollars more thaeciishe

res. Thus, the court might certify a (b)(1)(B) class action to ensure that the cosbbdieeres

does not pay out the entires to the first investors to file suit, but, instead, distributesrése
fairly among all investors.

The two subcategories of (b)(1) class action have other things in common.a8otél
exist, in a sense, for the benefittbe defendant- at least relative to (b)(2) and (b)(3) class
actions-- and are rarely brought, in part because plaintiffs have little incentive to bang tin
the (b)(1)(B) example, each investor hopes to recover the full value of his or remarg not
a 60% value, and thus is incentivized to file as an individual. In the (b)(1)(A) exatngle
plaintiff seeking to close down the schooldges not care about the inconsistent obligations of
the school district, and (iyyould rather not be joined in a class action with plaintiffs who want
to keep the school open. Last, (b)(1) class actions, along with (b)(2) clagssadcie
mandatory: if certified, no person covered under the class definition may opt out puitsae
his or her own individual claim. As such, no notice needs to be given to the class members that
they are part of ongoing litigation, although the certifying court may elect éatdmotice in
appropriate circumstance§eeFed. R. Civ. P. 23(c)(2)(A). Class actions un(@g(2) provide
for injunctive or declaratory relief when a defendant has “acted or refased on grounds that
apply generally to the class.” Fed. R. Civ. P. 23(b)(2).

The key to the (b)(2) class is “the indivisible nature of the injunctive or
declaratory remedy warrantedthe notion that the conduct is such that it can be
enjoined or declared unlawful only as to all of the class members or as to none of
them.” . ... In other words, Rule 23(b)(2) applies only when a single injunction
or declaratory judgment would provide relief to each member of the classeslt do
not authorize class certification when each individual class member would be
entitled to adifferent injunction or declaratory judgment against the defendant.
Similarly, it doesnot authorize class certification when each class member would
be entitled to an individualized award of monetary damages.

Wal-Mart, 564 U.S. at 3681 (emphasis in original). The (b)(2) class action was invented for
the purpose of facilitating civil rlgs suits, and much of its use is in that field tod&8ee
Newberg8 4:26. The (b)(2) class action allows civil rights litigants to advocate on behalf of all
similarly situated individuals, such as a disenfranchised black voter refingsa class of &l
black voters within an unconstitutionally drawn district or a jail inmate repiageall inmates

in an overcrowding case. Anyone familiar with the nation’s seminal civil ricges, however,
knows that many of them are not brought as class actidnsh raises a question:

[W]hy would anyone ever bring one? ... Th[is] inquiry is generated because if
an individual litigant pursues an individual case for injunctive relief and prevails,
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To satisfy rule 23(b)(3), the court must find “that the questions of law or fact corton
the members of the class predominate over any questions affecting only indinatabkrs, and
that a class dion is superior to other available methods for the fair and efficient adjudication of
the controversy.” Fed. R. Civ. P. 23(b)(3). Rule 23(b)(3) provides that “[tihe mattéreepe

to these findings include”: (the class members’ interest in individually controlling the

she can generally get all of the remedy that she needs witbimgt through the
hurdles of certifying a class. For example, to return to Brown v. Board of
Education once Linda Brown prevailed on her race discrimination claim, her
remedy-- a desegregated schoelwas hers to pursue. Although that remedy
would affect many other persons not a part of her litigation, hence making class
certification appropriate, there is no requirement that to secure that reshedy
had to file a class action.

Nonetheless, social change advocates tend to pursue class certification under Rule
23(b)(2) for several reasons. First, and perhaps most importantly, Linda Brown
will likely graduate from school long before her case ends; if hers is simply a
individual action, it will become moot and risk dismissal. Class certification,
howeer, constitutes an exception to the mootness doctrine in certain
circumstances. Second, the scope of the plaintiff's relief is likely antgichdoy
certifying a class. It is arguable that all that Linda Brown would have béen ab

to secure as a remedy fber individual claim was a desegregated school for
herself, not for students throughout the entire school district; there is some
relationship between the scope of the class and the scale of the remedy. Third, it
is often the case that the attorneys pursuing civil rights actions are doasy so
public interest lawyers paid by an organization like the NAACP Legalr3efe

Fund or the American Civil Liberties Union (ACLU); they may therefore have a
financial incentive to pursue a class’s case rather thanes ©f individual cases

as they have limited resources, and the economies of scale may argue for a class
action suit. Most generally, many civil rights cases are brought as slats
because the attorneys and clients pursuing them conceptualizesftbeis in

group, not individual, terms. Thus, while an individual civil rights plaintiff might

be able to secure the relief that she seeks without a (b)(2) class, a series of factors
may encourage the pursuit of one.

Newberg8§ 4:26 (footnotes omitted)Like (b)(1) class actions, (b)(2) class actions are mandatory
-- individuals covered under the class definition may not opt-carid do not require notice to be
given to the classSeeFed. R. Civ. P. 23(c)(2)(A).
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prosecution or defense of separate actionsth@)extent and nature of any litigation concerning
the controversy already commenced by or against members of the clatise @i@sirability or
undesirability of concentrating theid¢jation of the claims in the particular forum; and (ivg
difficulties likely to be encountered in the management of a class actad. R. Civ. P.
23(b)(3)(AX(D).

Rule 23(b)(3)’s first requirement is that questions common to the class predoavieat
those that are individualizedSeeFed. R. Civ. P. 23(b)(3). A question is common when “the

same evidence will suffice for each member to make a prima facie shovBlagés v.

Monsanto Co., 400 F.3d 562, 566 (8th Cir. 2005)(ciimee Visa CheckvlasterMoney Antitrust
Litig., 208 F.3d 124, 1380 (2d Cir. 2001)), or when the issue is “susceptible to generalized,

classwide proof,” In re Nassau Cty. Strip Search Casé&l F.3d 219, 227 (2d Cir. 2006). A

guestion is individual when “the membersaoproposed class will need to present evidence that

varies from member to memijerBlades v. Monsanto Co., 400 F.3d at 566. Although a case

need not present only common questions to merit certification, and the presenmmeof s
individual questions doe®t destroy predominance, the rule 23(b)(3) predominance requirement
is much stricter than the rule 23(a)(1) commonality requirement: the lattereequily that a
common question or questions exist; the former requires that the common questionionguest

predominate over the individual oneSeeAmchem Prods., Inc. v. Windsor, 521 U.S. at-@23

In re Thornburg Mortg., Inc. Sec. Litig., 912 $Fupp. 2d 1178, 1225 (D.N.M.

2012)(BrowningJ.)(“The predominance criterion of rule 23(b)(3) is ‘far more demanding’ than
rule 23(a)(2)’'s commonality requirement.”). As the Tenth Circuit, addressTiigeaVIl claim,

put it:
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The myriad discriminatory acts that Plaintiffs allegeg( failure to promote,
failure to train, unequal pay, disrespectful treatmeeis.) each require
independent legal analysis, and similarly challenge the predominance reaquireme
of Rule 23(b)(3) if not also the commonality requirement of Rule 23(a).

Although we do not rest our decision upon Rule 23(a), cases that eétterpr
... the commonality requirement of Rule 23(a) illustrate the instant Plaintiffs’
inability to satisfy Rule 23(b)(3)'s “far more demanding” requirement that
common issues predominate.

Monreal v. Potter, 367 F.3d 1224, 1237 (10th Cir. 2004)(footnotdeai

The predominance question applies to both macro damatfes total class damages

and to the micro damagesthe individual damages. In Comcast Corp. v. Behrend, 569 U.S. 27

(2013), the Supreme Court held that it could not accept the regression model which ttigsplainti
expert had developed as evidence that damages were susceptible of measureraeamt aotive
class-- as rule 23(b)(3) requires. The plaintiffs argued four theories of usttirolations; one
theory was that Comcast Qois activities had an antitrust impact, because Comcast Corp.’s
activities reduced the level of competition from “overbuilders,” companiedbthiat competing
cable networks in areas where an incumbent cable company already operates. B63U.S.
The district court found, among other things, that the damages resulting “from overbuilder
deterrence impact could be calculated on a classwide basis.” 569 U.&2at 31

To establish such damages, [the plaintiffs relied] solely on the testimony of

Dr. Janes McClave. DiMcClave designed a regression model comparing actual

cable prices in the Philadelphia [Designated Market Area] with hypothetical

prices that would have prevailed but for [Comcast Corp.’s] allegedly

anticompetitive activities. The moddlculated damages of $875,576,662.00 for

the entire class. As DKIcClave acknowledged, however, the model did not

isolate damages resulting from any one theory of antitrust impact. Thietdistr
court nonetheless certified the class.

569 U.S. at 31-3kitations omitted).
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The United States Court of Appeals for the Third Circuit affirmed the distoigtt c
decision. The Third Circuit concluded that the plaintiffs “provided a method to measure and
guantify damages on a classwide basis,” finding it oessary to decide “whether the
methodology was a just and reasonable inference or speculation.” 569 U.S. at 32 (quoting 655
F.3d 182, 206 (3d Cir. 2011)). The Supreme Court granted certiorari on the question of
“[w]hether a district court may certify dass action without resolving whether the plaintiff class
had introduced admissible evidence, including expert testimony, to show that the case is
susceptible to awarding damages on a eldds basis.” 569 U.S. at 39. Justice Scalia criticized
the Third Circuit’s reluctance to entertain arguments against the plaintiffs’ damagesl mo
“simply because those arguments would also be pertinent to the merits deiem’irg69 U.S.
at 34. Justice Scalia said that

it is clear that, under the proper standfardevaluating certification, respondents’

model falls far short of establishing that damages are capable of measuoem

a classwide basis. Without presenting another methodology, respondents cannot

show Rule 23(b)(3) predominance: Questions of indigl damage calculations

will inevitably overwhelm questions common to the class.

569 U.S. at 34. Justice Scalia stated that, under the Third Circuit’'s logiché'atldss
certification stageany method of measurement is acceptable so long as it caapjlesd
classwide, no matter how arbitrary the measurements may be. Such atjmmopasild reduce

rule 23(b)(3)’s predominance requirement to a nullity.” 569 U.S. at 35 (emphasis inl@rigina

It is clear thatComcast Corp. v. Behrerapplies to claswide damages. It is less clear

that Comcast Corp. v. Behrend’s language applies to the determination of individuajesama

There are three ways that the Court could deal Witmcast Corp. v. Behrendnd the

determination of individual damage awardsrst, the Court could decide that Comcast Corp. v.
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Behrendapplies only to classwide damages and is not controlling at all in the deteomiafti
individual damages. Second, the Court could decide that everything that Jusliaes&da
about classwid damages also applies to the determination of individual damages. Third, the
Court could decide that Justice Scalia said some things relating to the deternuhattwdual
damages, but not the same things that apply to classwide damages. As to thedirsivbile
much could be said of limiting Justice Scalia’s opinion to classwide damageen from the
language of the opinion and from the wording of the question preseritedCourt is reluctant

to say that it has nothing to say that migatrelevant to the determination of individual damages
awards. Some of Justice Scalia’s concerns about admissible evidence to determages-
whether classwide or individual damage awardstill seem relevant to whether damages are
classwide or inidual. While Justice Scalia was not addressing the determination of individual
damage awards, some of what he sa@mhd how he said i causes the Court to be cautious in
determining a methodology for calculating individual damage awards. On the otlertie

Court is not convinced that it should or even can apply Comcast Corp. v. BeHasmgliage to

the individual determination of damages as it does to classwide damages. Titesthsésd that
“[r]ecognition that individual damages calculatgodo not preclude class certification under Rule
23(b)(3) is well nigh universal.” 569 U.S. at 42 (Ginsburgdissenting). Justice Scalia did not
refute this proposition, and the Court has no reason to think the dissent’s statewtgoh is
accurate- does not remain good law. Accordingly, just because each plaintiff and classtmembe
may get a different amount and there has to be a separate calculation of eacfispiintdges

does not defeat class certification.
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What the Court thinks tha€omcast Corp. v. Behrendays that is relevant to the

individual determination of damages is threefold. First, at the class certifichfige, the Court
cannot ignore how individual damages, if any are appropriate, are to be decided. lroodser w
the Court cannot ignore the possible complexities of the individual damages detemnsnat
making the predominance calculation. A class can have individual damage calculatioms, but t
Court has to look at the issues of individual damages calculatiting eltass certification stage.
Second, the methodology for all class members needs to be common or, if thereeegat diff
methodologies for some plaintiffs and class members, the Court must take tfesaabt into
account at the class certificatiolage in the predominance analysis. In other words, if the Court
is going to use different methodologies for different class members, itdacisle: (i)whether
these differences create questions affecting only individual membws(iipwhether these
individual questions predominate over the questions of law or fact common to the class. Third,
even if the methodology is common to the class, the Court must decide whether it raiié ope

a consistent way for each individual class member. The law and methodology maydradhe s
but when applied to the class, they may create issues for one class member or glasg of c
members that they do not create for other class members or groups. The predoamabsce
must identify precisely the common issues and uncommon issues that application lafshe ¢
methodology or methodologies raise, and then determine whether, in the total issuleemix

common issues predominate over the individual ones.
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A defendant’'s desire to assert individual countercl&inubes not typically defeat

predominance. SeePhillips Petrol. Co. v. Shutts, 472 U.S. at 810; Allapattah Servs., Inc. v.

Exxon Corp., 333 F.3d 1248, 1260 (11th Cir. 2003). A defendant’s desire to assert individual

affirmative defenses also often does defeat predominancegeSmilow v. Sw. Bell Mobile

Sys., Inc, 323 F.3d 32, 39 (1st Cir. 2003)(“Courts traditionally have been reluctant to deny class
action status under Rule 23(b)(3) simply because affirmative defenses raagilable against

individud members.”), but this statement is less true aféal-Mart.*® Other recurring

15Generally speaking;ounterclaims, even common ones, are not permitted against absent
class members at all.

18 imitations defenses are an especially common breed of affirmative defense.
Limitations defenses generally present common questions, rather than indorideabeasse a
limitations defense’s merits rest on two factstt{g date on which the claim accrued; andt(i@
date on which the action was filed. Facti@ia common issue in virtually every class action,
because the entire class gets credit for thegfifiate of the class action complaint. Facim@y
not be truly common, but it might be, if, for example, the discovery rule delaysahotia claim
until the cause of action is discovered, and all class members’ causesfaaetdiscovered at
the same time, or if a single act by the defendant breached contracts with all clds=srsrem
once. Even if the question is individual for example, if a class is defined as only
encompassing preexisting filed claims, or if the discovery rule might deéapdcrual of the
claim for some class members but not otheisstill typically does not defeat predominance.

Although a necessity for individualized statofelimitations determinations
invariably weighs against class certification under Rule 23)pbjve reject any

per se rule that treats the presence of such issues as an automatic disqtralifier
other words, the mere fact that such concerns may arise and may affeentiffer
class members differently does not compel a finding that individsaless
predominate over common ones. As long as a sufficient constellation of common
issues binds class members together, variations in the sources and application of
statutes of limitations will not automatically foreclose class certification under
Rule 23(b)(3). Predominance under Rule 23(b)(3) cannot be reduced to a
mechanical, singlessue test.

Waste Mgmt. Holdings, Inc. v. Mowbray, 208 F.3d 288, 296 (1st Cir. 2000)(citing 5 James W.
Moore et al. Moore’s Federal Practic23.46[3] (3d ed. 1999)).See Newberg supra 8§ 4.57
(confirming that the above passage “reflects the law in most circuits” ¢fimotmitted)).
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individual issues present more serious challenges to predominance, suclthasprita facie

element of reliance or due diligence in comnat@n fraud and other casés(ii) differences in

1"The advisory committee’s notes to rule 23 state that

a fraud perpetrated on numerous persons by the use of similar misrepresentations
may be an appealing situation for a class action, and it may remain so despite the
need, if liability is found, for separate determination of the damages suffered by
individuals within the class. On the other hand, although having some common
core, a fraud case may be unsuited for treatment as a class action if there was
material variation in the representations made or in the kinds or degrees of
reliance by the persons to whom they were addressed.

Fed. R. Civ. P. 23 advisory committee’s notes (civhiller v. Nat'l City Bank of N.Y., 166 F.2d
723 (2d Cir. 1948); Oppenheimer v. F. J. Young & Co., Inc., 144 F.2d 387 (2d Cir. 1944)).

Despite the generalized concern about the individual nature of the
misrepresentations and/or reliance inquiry in fraud cases, there are ahieast t
recurring situations in which courts have found common issues predominant in
fraud cases: (1) those in wh reliance is common across the class; (2) those in
which courts have excused a showing of individual reliance; and (3) those in
which the underlying law does not require a showing of individual reliance.

Newberg supra, 8:58. Reliance may be a common issue when the same misrepresentation is
made to the entire class; some circuits have held that written misrepresemetyone common
issues while oral misrepresentations are presumed to be individual&egl.e.g, Moore v.
PaineWebber, Inc306 F.3d 1247, 1253 (2d Cir. 2002)(“[T]he Third, Fourth, Fifth, Sixth, and
Seventh Circuits . .have held that oral misrepresentations are presumptively individualized.”);
In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions, 148 F.3d 283, @10ir(3
1998)(certifying class where alleged misrepresentations were writtenrgfiodm); Spencer v.
Hartford Fin. Servs. Grp., Inc., 256 F.R.D. 284, 297 (D. Conn. 2009)HHdertifying class
where class definition was narrowed to include only those who had received written
communications from defendant). The requirement that plaintiffs show melianoost often
presumed or excused in -salled fraudon-themarket securities cases, in which class
members-- investors in the defendant companyare presumed to be rational, fully informed
actors who use all of the information available to the general public, but are alsm@de® not
possess insider information.

We have found a rebuttable presumption of reliance in two different
circumstances. ifst, if there is an omission of a material fact by one with a duty
to disclose, the investor to whom the duty was owed need not provide specific
proof of reliance. Second, under the frawdthemarket doctrine, reliance is
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the applicable law in a mulitate, statéaw-based class actiori8 seeCastano v. Am. Tobacco

Co, 84 F.3d 734, 741 (5th Cir. 1996); and (il need to determine individual personal injury

presumed when the statementssaue become public. The public information is
reflected in the market price of the security. Then it can be assumed that an
investor who buys or sells stock at the market price relies upon the statement.

Stoneridge Inv. Partners, LLC v. Scientifdlantg 552 U.S. 148, 159 (2008)(citinffiliated
Ute Citizens of Utah v. United State$06 U.S. 128, 153 (1972Rasic Inc. v. Levinson485
U.S. 224, 245 (1988)).

¥n In re Bridgestone/Firestone, In@288 F.3d 1012 (7th Cir. 2002lhe Honorable
Frank H. Easterbrook, United States Circuit Judge for the Seventh Circuit, in an opinion that
predates WaMart and_Comcast Corp. v. Behrersdated:

No class action is proper unless all litigants are governed by the same
legal rules. Otherwise the class cansatisfy the commonality and superiority
requirements of Fed. R. Civ. P. 23(a), (b)(3). Yet state laws about theories such
as those presented by our plaintiffs differ, and such differences have led us to hold
that other warranty, fraud, or produdibility suits may not proceed as
nationwide classes

288 F.3d at 1015. Judge Easterbrook then discussed how variations in tires defeat class
treatment:

Because these claims must be adjudicated under the law of so many
jurisdictions, a single nationwide classnot manageable. Lest we soon see a
Rule 23(f) petition to review the certification of 50 state classes, wehatidhis
litigation is not manageable as a class action even on a statewide basis. About
20% of the Ford Explorers were shipped withoue§tone tires. The Firestone
tires supplied with the majority of the vehicles were recalled at different;times
they may well have differed in their propensity to fail, and this would require sub
subclassing among those owners of Ford Explorers with Firestone tires. Some of
the vehicles were resold and others have not been; the resales may have reflected
different discounts that could require vehislgecific litigation. Plaintiffs
contend that many of the failures occurred because Ford and Firestserlate
owners to underinflate their tires, leading them to overheat. Other factors als
affect heating; the failure rate (and hence the discount) may have been higher in
Arizona than in Alaska. Of those vehicles that have not yet been resold, some
will be resold in the future (by which time the tire replacements may have
alleviated or eliminated any discount) and some never will be resold. Owners
who wring the last possible mile out of their vehicles receive everything thety pai
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damages, which presents such a challenge woprimance that class certification of mass tort

for and have claims thaliffer from owners who sold their Explorers to the
seconeéhand market during the height of the publicity in 2000. Some owners
drove their SUVs off the road over rugged terrain, while others never used the
“sport” or “utility” features; these differences also affect resale prices.

Firestone’s tires likewise exhibit variability; that's why fewer than half of
those included in the tire class were recalled. The tire class includes marg/ buye
who used Firestone tires on vehicles other than Ford Explorersylamtherefore
were not advised to underinflate their tires.

When courts think of efficiency, they should think of market models rather than
centralplanning models.

Our decision inRhonePoulenc Roremade this point, and it is worth
reiterating only “a decentralized process of multiple trials, involving different
juries, and different standards of liability, in different jurisdictions” B&3d at
1299) will yield the information needed for accurate evaluation of mass tort
claims.

No matter what one makes of the decentralized approach as an original
matter, it is hard to adopt the centpddnner model without violence not only to
Rule 23 but also to principles of federalism. Differences across statesemay b
costly for courts and litgnts alike, but they are a fundamental aspect of our
federal republic and must not be overridden in a quest to clear the queue in court.
See BMW v. Gore, 517 U.S. [559, 5683 (1996)]; Szabdv. Bridgeport
Machines, Ing 249 F.3d 672 (7th Cir. 2001)](regng a nationwide warranty
class certification);Spence v. Glock, Ges.m.b.H., 227 F.3d 308 (5th Cir.
2000)(reversing a nationwide tort class certification); Larry Krar@éice of
Law in Complex Litigation 71 N.Y.U. L. Rev. 547, 579 (1996); Linda S.
Mullenix, Mass Tort Litigation and the Dilemma of Federalizatiésd DePaul L.

Rev. 755, 781 (1995); Robert A. Sedldihe Complex Litigation Project’s
Proposal for FederalliMandated Choice of Law in Mass Torts Cases: Another
Assault on Stat&overeignty 54 La. L .Rev. 1085 (1994). Tempting as it is to
alter doctrine in order to facilitate class treatment, judges must resist so that all
parties’ legal rights may be respected.

288 F.3d at 1018-20.
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claims is now exceedingly rarggeAmchem Prods., Inc. v. Windsor, 521 U.S. at 625. There is

little uniform guidance on how to assess when common issues predominate over ihdnedya
and the Court’s statements to this point have, obviously, done more to disavow various tempting
but fallacious rules than they have to set forth a usable standard.

There is currently a split of authority between the United States Courtgpafals over
the proper way to analyze predominance. The Honorable Richard A. Posner, Uaiesd S
Circuit Judge for the Seventh Circuit, concludes that the predominance inquiry boils daawvn to “

guestion of efficiency.” _Butler v. Sears, Roebuck & Co., 702 F.3d 359, 362 (7th Cir. 2012),

vacated 569 U.S. 1015 (2013). Judge Posner poses the predominance question as: “Is it more
efficient, in terms both of economy of judicial resources and of the expense diolitiga the

parties, to decide some issues on a class basis or all isssegzanate trials?”_Butler v. Sears,

Roebuck & Co., 702 F.3d at 362. In Butler v. Sears, Roebuck & Co., the Seventh Circuit

reversed a district court’s denial of certification of a class of washechine owners who
alleged that Sears’ washing machinesravprone to cultivate mold and affirmed the district
court’s certification of the same class to pursue a claim that the machines! corits were
defective. See702 F.3d at 36@1. The Seventh Circuit certified the classvhich spanned six
states- to pursue its mold claim under state breackvafranty law:

A class action is the more efficient procedure for determining liability and
damages in a case such as this, involving a defect that may have imposed costs on
tens of thousands of consumers iyet a cost to any one of them large enough to
justify the expense of an individual suit. If necessary a determination oftyiabil
could be followed by individual hearings to determine the damages sustained by
each class member (probably capped at the cost of replacing a defective washing
machine-- there doesn’t seem to be a claim that the odors caused an iliness that
might support a claim for products liability as distinct from one for breach of
warranty). But probably the parties would agree on ackgbeof damages based

on the cost of fixing or replacing class members’ numdtaminated washing
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machines. The class action procedure would be efficient not only in cost, but also
in efficacy, if we are right that the stakes in an individual case wautddosmall

to justify the expense of suing, in which event denial of class certificatbomhdw
preclude any relief.

[T]he districtcourt will want to consider whether to create different subclasses of
the control unit class for the different states. That should depend on whether there
are big enough differences among the relevant laws of those states to make it
impossible to draft aingle, coherent set of jury instructions should the case ever
go to trial before a jury.

Butler v. Sears, Roebuck & Co., 702 F.3d at 362. Along with numerous other class actions

pending appeal before the Supreme Court, the Supreme Court vBo#lierdv. Sears, Roebuck

& Co., and remanded it to the Seventh Circuit “for reconsideration in light of Comcast Corp. v

Behrend” Butler v. Sears, Roebuck & Co., 727 F.3d 796, 797 (7th Cir. 2013). On

reconsideration, the Seventh Circuit reaffirmed its prior decision, again in apropiritten by
Judge Posner:

Sears thinks that predominance is determined simply by counting noses:
that is, determining whether there are more common issues or more individual
issues, regardless of relative importance. That’sriect An issue “central to
the validity of each one of the claims” in a class action, if it can be resolved “in
one stroke,” can justify class treatmentWdl-Mart, 564 U.S. at 338]. That was
said in the context of Rule 23(a)(2), the rule that provitias class actions are
permissible only when there are issues common to the members of the<lafss (a
course there are in this case). But predominance requires a qualitative assessment
too; it is not bean counting. In Amgen Inc. v. Connecticut Re@rgrPlans &

Trust Funds, [668 U.S. at 468], the Court said that the requirement of

predominance is not satisfied if “individual questions . . . overwhelm questions
common to the class,” and in_Amchem Products, Inc. v. Windsor, 521
U.S. .. Jat] 623..., it said that the “predominance inquiry tests whether

proposed classes are sufficiently cohesive to warrant adjudication by
representation.” And irin_re InterOp Hip Prosthesis Liability Litigatign204
F.R.D. 330, 345 (N.D. Ohio 2001), we read that “common issues need only
predominate, not outnumber individual issues.” . . .
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As we noted in_Carnegie v. Household Int’l., Inc., 376 F.3d 656, 661 (7th Cir.
2004), “the more claimants there are, the more likely a class action is to yield
substantial economies in litigation. It would hardly be an improvement to have in
lieu of this single class 17 million suits each seeking damages of $15 to
$30. .. .The realistic alternative to a class action is not 17 million individual
suits, but zero individual suits, as only a lunatic or a fanatic sues for $30”
(emphasis in original). The present case is less extreme: tens of thousands of
class members, each seeking damages of a few hundred dollars. But few
members of such a class, considering the costs and tistratlitigation, would

think so meager a prospect made suing worthwhile.

There is a single, central, common issue of liability: whether the Sears
washing machine was defective. Two separate defects are alleged, but remember
that this class action igally two class actions. In one the defect alleged involves
mold, in the other the control unit. Each defect is central to liability.
Complications arise from the design changes and from separate state ywarrant
laws, but can be handled by the creatidrsabclasses.See e.g, Johnson v.
Meriter Health Services Employee Retirement PI? F.3d [364,] 365[ 7th Cir.

2012] (10 subclasses).

Butler v. Sears, Roebuck & Co., 727 F.3d at 8@1(emphasis in originafy

¥ addition to articulating the Seventh Circuit’'s construction of the predominance
inquiry, Judge Posner addressed Comcast Corp. v. Behnemgact on the Seventh Circuit’s
case:

So how does the Supreme Cou@emcastdecision bear on the rulings. in our
first decision?

Comcasholds that a damages suit cannot be certified to proceed as a class
action unless the damages sought are the result of thenstisejury that the
suit alleges. Comcastwas an antitrust suit, and the Court said that ‘hie[t
plaintiffs] prevail on their claims, they would be entitled only to damages
resulting from reduced overbuilder competition, since that is the only theory of
antitrust impact accepted for classtion treatment by the District Court. It
follows that a medel purporting to serve as evidence of damages in this class
action must measure only those damages attributable to that theory. If the model
does not even attempt to do that, it cannot possibly establish that damages are
susceptible of measurement asrtise entire class for purposes of Rule 23(b)(3).”
“[A] methodology that identifies damagé#sat are not the result of the wrong” is
an impermissible basis for calculating clagde damages. [569 U.S. at
37](emphasis added). “For all we know, cable subscribers in Gloucester County
may have been overcharged because of petitioners’ alleged elimination ldésatel
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competition & theory of liability that is not capable of classwide proof).” And on

the next page of its opinion the Court quotes approvifrgiy Federal Judicial
Center, Reference Manual on Scientific Evidence 432 (3d ed. 2011), that “the first
step in a damages study is the translation of the legal theory of the harmful event
into an analysis of the economic impatthat event.” (emphasis the [Supreme]
Court’s). None of the parties had even challenged the district courtig thiat

class certification required “that the damages resulting from[the antitrust
violation] were measurable ‘on a clasgle basis’ through use of a ‘common
methodology.”

Unlike the situation inComcast there is no possibility in this case that
damages could be attributed to acts of the defendants that are not challenged on a
classwide basis; all members of the mold class attribute their damages to mold
ard all members of the control-unit class to a defect in the control unit.

Sears argues that Comcast rejects the notion that efficiency is a proper
basis for class certification, and thus rejects our statement that “predosficdn
issues common to the emticlass, a requirement of a damages class action under
Rule 23(b)(3), “is a question of efficiency.” But in support of its argumeatsS
cites only the statement in the dissenting opinion in Comcast that “economies of
time and expense” favor class ckeaition, -- a statement that the majority
opinion does not contradict. Sears is wrong to think that anything a dissenting
opinion approves of the majority must disapprove of.

Sears compares the design changes that may have affected the severity of
the mod problem to the different antitrust liability theories@omcast But it
was not the existence of multiple theories in that case that precluded class
certification; it was the plaintiffs’ failure to base all the damages they sought on
the antitrust impet -- the injury -- of which the plaintiffs were complaining. In
contrast, any buyer of a Kenmore washing machine who experienced a mold
problem was harmed by a breach of warranty alleged in the complaint.

Furthermore and fundamentally, the district court in our case, unlike
Comcast, neither was asked to decide nor did decide whether to determine
damages on a clasgde basis. As we explained McReynolds v. Merrill
Lynch, Pierce, Fenner & Smith, Ind672 F.3d 482, 4992 (7th Cir. 2012), a
class actiorlimited to determining liability on a classide basis, with separate
hearings to determine if liability is established-- the damages of individual
class members, or homogeneous groups of class members, is permitted by Rule
23(c)(4) and will often behe sensible way to proceed.

Butler v. Sears, Roebuck & Co., 727 F.3d at-899 (emphasis in Butler v. Sears, Roebuck &
Co. but not Comcast Corp. v. Behrend, except as noted)(citations omitted).
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The United States Court of Appeals for the Sixth Circuit handled essentiallartie s

case-- a class action against Sears for defective washing machimegn re Whirlpool Corp.

Front{oading Washing Products Liability Litigatipr678 F.3d 409 (6th Cir. 2012), and also

elected to certifghe moldbased claint®

[W]e have no difficulty affirming the district court’s finding that common
guestions predominate over individual ones and that the class action mechanism is
the superior method to resolve these claims fairly and efficiently.s Bhi
especially true since class members are not likely to file individual actions
because the cost of litigation would dwarf any potential recovBgeAmchem
Prods., Inc. v. Windsor, 521 U.S. 591, 617 (1997)(finding that in drafting Rule
23(b)(3), “the Advisory Committee had dominantly in mind vindication of ‘the
rights of groups of people who individually would be without effective strength to
bring their opponents into court at all’”). Further, [as] the district court obderve
any class member who wish to control his or her own litigation may opt out of
the class under Rule 23(b)(3)(A).

In re Whirlpool Corp. Front.oading Washing Prods. Liab. Litig., 678 F.3d at 421 (citation

omitted). That case was also vacated aftemcast Corp. v. Behrend, and, like the Seventh

Circuit, the Sixth Circuit reaffirmed its prior decision, fleshing out the pred@mmee inquiry in
more detail than it had done in its prior opinion:

Whirlpool does not point to any “fatal dissimilarity” among the members
of the certifiedclass that would render the class action mechanism unfair or
inefficient for decisioamaking. Instead, Whirlpool points to “a fatal similarity
[an alleged] failure of proof as to an element of the plaintiffs’ cause of action.”
That contention, the Supreme Court instructs, “is properly addressed at tnial or
a ruling on a summary-judgment motion. The allegation should not be resolved in
deciding whether to certify a proposed class.” Tracking the Supreme Court’s
reasoning, we conclude here that commguestions predominate over any
individual ones. Simply put, this case comports with the “focus of the
predominance inquiry:- it is “sufficiently cohesive to warrant adjudication by
representation.”

20The Sixth Circuit’s class “did not involve the other claim[the Seventh Circuit’s]
case, the control unit claim Butler v. Sears, Roebuck & Co., 727 F.3d at 802.
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In re Whirlpool Corp. Frontoading Washing Prods. &b. Litig, 722 F.3d 838, 859 (7th Cir.

2013)¢itations omitted). The Seventh Circuit and Sixth Circuit, thus, define predomimance
much the same way: if the district court can design a mechanism for trying theatasddin to
the defendants and more efficient than individual litigation of #aene dispute, then

predominance is satisfie@eeButler v. Sears, Roebuck & Co., 727 F.3d at 802. This styling of

the predominance inquiry is in keeping with that given, many years earlierlelagiag class
action treatise:

[A] court addressing predainance must determine whether the evidence about
the putative class representative’s circumstances and the opposing evidance fr
the defense will enable a jury to make acitbesboard “yes” or “no” factual
determinations that fairly resolve the claimiglee entire class. Where the right to
recover for each class member would “turn . . . on facts particular to each
individual plaintiff,” class treatment makes little sense. If the resolution of the
common issues devolves into an unmanageable variety of individual issues, then
the lack of increased efficiency will prohibit certification of the class.

The predominance and efficiency criteria are of course
intertwined. When there are predominant issues of law or fact,
resolution of those issues in one meding efficiently resolves
those issues with regard to all claimants in the class. When there
are no predominant issues of law or fact, howeveas in the
instant case-- class treatment would be either singularly
inefficient, as one court attempts tesolve diverse claims from
around the country in its own courtroom, or unjust, as the various
factual and legal nuances of particular claims are lost in the press
to clear the lone court’s docket.

McLaughlin on Class Actions § 5:23 (11th ed. 2016)(omission in original)(footnotes omitted).

Although the Seventh Circuit and the Sixth Circuit may agree about the definition of
predominance, the Third Circuit, Tenth Circuit, and United States Court of Appeatefor
Eleventh Cirait stake out a different test.

“Whether an issue predominates can only be determined after considering
what value the resolution of the claggle issue will have in each class member’s
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underlying cause of action.” Common issues of fact and law piedtsnf they
“halve] a direct impact on every class member’s effort to establish liakih#y’

is more substantial than the impact of individualized issues in resolving the claim

or claims of each class member.” If “after adjudication of the classasdes,
plaintiffs must still introduce a great deal of individualized proof or argue a
number of individualized legal points to establish most or all of the elements of
their individual claims, [their] claims are not suitable for class certificatiomrund
Rule 23(b)(3).”

Sacred Heart Health Sys., Inc. v. Humana Military Healthcare Seps. 601 F.3d 1159, 1170

(11th Cir. 2010)(emphasis in original)(citations omittéd).The Eleventh Circuit, however,

2IThe Eleventh Circuit first adopted this testrelying on district court decisions in
2004 in Klay v. Humana, Inc., 382 F.3d 1241 (11th 2004), and gave renewed articulations of
the test in 2009 in Vega v-Mobile USA, Inc., 564 F.3d 1256 (11th Cir. 2009), and in 2010, in
Sacred Heart Health Systems, Inc. v. Humana Healthcare Servicesnneach case, the
Eleventh Circuit made somefeeence to additionally adopting a United States Court of Appeals
for the Fifth Circuit ruleof-thumb test:

An alternate formulation of this test was offeredAlabama v. Blue Bird
Body Co., 573 F.2d 309 (5th Cir. 1978). In that case, we observed that if
common issues truly predominate over individualized issues in a lawsuit, then
“the addition or subtraction of any of the plaintiffs to or from the class [should
not] have a substantial effect on the substance or quantity of evidence offered.”
Put simply,if the addition of more plaintiffs to a class requires the presentation of
significant amounts of new evidence, that strongly suggests that individua issue
(made relevant only through the inclusion of these new class members) are
important. _Alabama \Blue Bird Body Ca.573 F.2d at 322 (“If such addition or
subtraction of plaintiffs does affect the substance or quantity of evidencedopffere
then the necessary common question might not be present.”). If, on the other
hand, the addition of more plaintiffs leaves the quantum of evidence introduced
by the plaintiffs as a whole relatively undisturbed, then common issues aye likel
to predominate.

Klay v. Humana, Inc., 382 F.3d at 1255eeSacred Heart Health Sys., Inc. v. Humana Military
Healthcare Servinc., 601 F.3d at 1170 (“In practical terms, while ‘[i]t is not necessary that all
guestions of fact or law be common,’ ‘the addition or subtraction of any of the plaiatifis t
from the class [should not] have a substantial effect on the substance or quantijeatevi
offered.”); Vega v. FMobile USA, Inc., 564 F.3d at 1270 (quoting the above portidflay v.
Humana, Ing.
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imposes a different, more rigorous, second step:diktrict court’s trial plan must spend more
time adjudicating the common questions than it does adjudicating the individual ques3tiens
Eleventh Circuit’s test may not be the greateshe Court sees little reason why negatratue

cases that calpe fairly and efficiently adjudicated via class action should not be ceffifiedut

The Fifth Circuit, however, was not setting forth a test for when predominaratesfes
so much as a test for when an issue is common versus individualized. The Fifth Clatluit’
guote-- without the Eleventh Circuit’s alteratiorsis:

We only point out that in a situation wherein one seeks to represent a
nationwide class in order to obtain redress for harm done fromatianwide
conspiracy consideration should be given to whether the addition or subtraction of
any of the plaintiffs to or from the class will have a substantial effecthe
substance or quantity of evidence offered. If such addition or subtraction of
plaintiffs does affect the substance or quantity of evidence offered, then the
necessary common question might not be present.

Alabama v. Blue Bird Body Co., 573 F.2d at 322 (footnote omitted).

22In fairness to the Eleventh Circuit, Judge Posner’s test merges the pred@rananc
superiority inquiries- effectively reading out predominaneein negativevalue cases. Thus,
the Eleventh Circuit’s test is truer to rule 23’s text than Judge Posner' dlofRireate,” the word
that rule 23 uses, means “[t]o be of gregteantityor importance; preponderatePredominate,
The American Heritage Dictionary of the English Language, (5th ed. 2019),
https://www.ahdictionary.com/word/search.html?g=predoteirfiast visitedlanuary 22, 2019).
Rule 23’s text thus arguably suggests a direct comparison of common and individes| &xl
not-- as Judge Posner suggestan indirect comparison that decides the predominance question
on the basis o fancy economic analysis. There are, however, two other rule 23 provisions
whose impact on predominance is not often discussetthe(issue clasaction clauseseeFed.
R. Civ. P. 23(c)(4) (“When appropriate, an action may be brought or maintaiaerlass action
with respect to particular issues.”); and {i¢ subclassification clausseeFed. R. Civ. P.
23(c)(5) (“When appropriate, a class may be divided into subclasses tresichréreated as a
class under this rule.”). These provisions are unfortunate for those who wistl tauke 23 as
containing the seeds of its own destruction. Rule 23(c)(4) allows for adjudication ofocom
issues, even if these issues do not add up to a common claim. Rule 23(c)(5) allows torecollec
adjudicationgeven if it falls short of being completely “classwide” adjudication. Judge Posner’s
test explicitly admits of subclasses and issue classes. Even if it had wetalto these classes,
their impact in Judge Posner’s analysis would be obvious: the district court udeslthef
subclassification and issue classificatioen along with other management tools, such as
polyfurcation-- to design a clasaction management plan, and then decide whether the plan is
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more or less efficient than separate trials.

The impact that these provisions have on the Eleventh Circuit's approach is &ss cle
The Eleventh Circuit's best discussion of subclasses comesSaoned Heart Health Systems,
Inc. v. Humana Military Healthcare Services, Inc.

[W]e cannot accepthe district court's proposal to use subclasses
corresponding to the hospitals’ six categories of payment clauses. We recogniz
the long and venerated practice of creating subclasses as a device to manage
complex class actions, but the six subclasses proposed here mask a staggering
contractual variety. The sixth proposed subclass miscellaneous residue of
numerous payment clauses that are insusceptible of ready classificatiame is
fatal to predominance. When this “potpourri” subclass, as Hulmam#ermed it,
is broken down into its disparate component parts, the illusion of uniformity gives
way to nearly thirty subclasses.

Common sense tells us that “[tthe necessity of a large number of
subclasses may indicate that common questions do notnpireste,” Manual for
Complex Litigation821.23 (4th ed. 2004xee alsdHarding v. Tambrands Inc.

165 F.R.D. 623, 630 (Xan. 1996)(“The potential for numerous different
subclasses weighs against a finding of predominance of common issues.”). Here,
the necessary recourse to a “miscellaneous” subclass readily indicates thé lack o
a predominant question.

Ultimately, after examining the many individualized payment clauses
contained in the network agreements, we perceive a “distinct possibility that the
was a breach of contract with some class members, but not with other class
members.” Subclasses are no answer to this problem, meaning that teeaffici
of a class action will be lost entirely unless the hospitals are allowed “to stitch
together the strmgest contract case based on language from various [contracts],
with no necessary connection to their own contract rights. The hospitals,
however, may not lawfully “amalgamate” their disparate claims in the name of
convenience. The Rules Enabling Act, 28.C. §2072-- and due process
prevents the use of class actions from abridging the substantive rights of any
party. Yet, from the record before us, an abridgment of the defendant’s rights
seems the most likely result of class treatment. By glgssuer the striking
differences in the material terms of the agreements, the district court casated
“unnecessarily high risk,” of such unlawful results, and thereby abused its
discretion.

601 F.3d at 1176 (citations omitted). These statements imply that, but for the sigtofgaof
payment clauses really a catchall for all contracts that did not fit into one of the five real
categories- the class would be certifiable. The only “abridgement of the defendant’s rights”
that the district court’s lan would produce would be the *“‘amalgamat[ion]” of different
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contractual language into a single categerthe sixth category. 601 F.3d at 1176. That case,
thus, leaves open the question whether subclassification and issue certificati@id cian
satisfying predominance, or if these techniques are separate from the predermgairy.

The Fifth Circuit staked out a clear answer to this question in its-eischssedCastano
v. American Tobacco Compan84 F.3d 734 (5th Cir. 1996) case, decidingifiseie in a way
one might expect:

Severing the defendants’ conduct from reliance under rule 23(c)(4) does
not save the class action. A district court cannot manufacture predominance
through the nimble use of subdivision (c)(4). The proper interpretafidheo
interaction between subdivisions (b)(3) and (c)(4) is that a cause of actian, as
whole, must satisfy the predominance requirement of (b)(3) and that (c)(4) is a
housekeeping rule that allows courts to sever the common issues for a class trial
Realing rule 23(c)(4) as allowing a court to sever issues until the remaining
common issue predominates over the remaining individual issues would
eviscerate the predominance requirement of rule 23(b)(3); the result would be
automatic certification in every case where there is a common issue, a result that
could not have been intended.

84 F.3d at 745 n.21 (citations omitted). This logic is hardly unassailable. Namely, the
result of reading rules 23(c)(4) and (c)(5) as bearing on the predominancg uquld notbe
“automatic certification in every case where there is a common issue,” becausergypatist
still be satisfied.Castano v. Am. Tobacco Co., 84 F.3d at 745 n.21. If a proposed class action is
superior-- e.q, if it lacks the value to be brought on an individual basand individual issues
can be pared away via rules 23(c)(4) and (c)(5) then it is not clear wiicagoin “could not
have been intended” by the rule. Castano v. Am. Tobacco Co., 84 F.3d at 745 n.21. Moreover,
it is a poorreading of the rule’s text. Presumably, even if rules 23(c)(4) and (c)(5) aee mer
“housekeeping rule[s],” they would still alleviate “likely difficulties in naging a class action.”
Castano v. Am. Tobacco Co., 84 F.3d at 745 n.21; Fed. R. Civ. B(3@&). Because rule 23
directs that “[tjhe matters pertinent to these findings [predominance andosiiygenclude: . . .
the likely difficulties in managing a class action,” the Court, if it were writingacclear slate
would think that rules 23(c)(4) and (c)(5) would play a part in the predominance ahetieom,;

Fed. R. Civ. P. 23(b)(3), and that this result thus “could not have been intended.” Castano v.
Am. Tobacco Co., 84 F.3d at 745 n.21. The Fifth Circuit's approach attracted the adb&eence
revered jurist on the Fourth Circu#talthough not the Fourth Circuit itself. The Honorable Paul

V. Niemeyer, United States Circuit Judge for the Fourth Circuit, enddhgedrifth Circuit’s

view in an opinion concurring in part and dissenting in part from an opinion in which the Fourth
Circuit adopted the opposing view:

Despite the overwhelming predominance of these individualized issues
and claims over the common issue that the majority now certifies for class
treatment, the majority has adoptediaventive approach to Rule 23 that allows
certification of a class where the predominance requirement of Rule 23ih)(3)
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admittedly unmet in the context of the case as a whole. According to the
majority, to require the certified issue in this case tedpminate over the
individualized issues in the action as a whole ignores Rule 23(c)(4)(A), which it
appears to view as a fourth avenue for class certification, on equal footing with
Rules 23(b)(1), 23(b)(2), and 23(b)(3). In doing so, the majorityfgisrRule
23(c)(4)(A) -- a housekeeping rule that authorizes a court to certify for class
treatment “particular issues” in a case that otherwise satisfies Rule 23(a) and
23(b) -- with the effect of materially rewriting Rule 23 such that Rule 23(b)(3)’s
requirements no longer need be applied to “[a]n actisagFed. R. Civ. P. 23(b),

but rather to any single issue, no matter how small.

Not only does the majority’s approach expand Rule 23 beyond its intended
reach, but it also creates a direct conflict vt Fifth Circuit which has held:

A district court cannot manufacture predominance through
the nimble use of subdivision (c)(4). The proper interpretation of
the interaction between subdivisions (b)(3) and (c)(4) is that a
cause of action, as a whole, must satisfy the predominance
requirement of (b)(3) in that (c)(4) is a housekeeping rule that
allows courts to sever the common issues for a class trial.

Castano v. American Tobacco C84 F.3d [at ][745 n.21 . ...

Gunnells v. Healthplan Servs., Inc., 3483d 417, 4417 (4th Cir. 2003)(Niemeyed,,
concurring in part and dissenting in part). Despite Judge Niemeyer's condkroreating a
circuit split, the United States Court of Appeals for the Second Circuit, the Unétss £ourt

of Appeals forlhe Ninth Circuit, and, of course, the Seventh Circuit have all held that subclasses
can be used to satisfy predominance concerns since at least 2001, two year&oefells v.
Healthplan Services, IncSeeZinser v. Accufix Research Inst., In253 F.3d 1180, 11890,

1192 n.8 (9th Cir. 2001)SeeRobinson v. MetreNorth Commuter R.R., 267 F.3d 147, 163

(2d Cir. 2001)Jefferson v. Ingersoll Int’l Ing195 F.3d 894, 898 (7th Cir. 1999).

The Eleventh Circuit has refrained from taking a side on this question:

Some have been critical of the piecemeal certification of class action
status for claims within a cas&eeGunnells v. Healthplan Servs., Inc., 348 F.3d
417, 44647 (4th Cir. 2003)(Niemeyed,, dissenting)(arguing that the
predominance requingent in Fed. R. Civ. P. 23(b) applies to the action as a
whole, not to individual subclasses or claims); Castano v. Am. Tobacco Co., 84
F.3d...745 n.21 . .(“The proper interpretation of the interaction between [Fed.

R. Civ. P. 23] subdivisions (b)(&nd (c)(4) is that a cause of action, as a whole,
must satisfy the predominance requirement of (b)(3) and that (c)(4) is a
housekeeping rule that allows courts to sever the common issues for a class
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it is commendable in that it is a test that district courts can use, rather thanoyferan

meaningless recitatioseeCGC Holding Co. v. Broad & Cassel, 773 F.3d 1076, 1087 (10th Cir.

2014)(“[T]he predominance prong ‘asks whether the common, aggregatainting, issues in
the case are more prevalent or important than thecaommon, aggregation defeating, individual

issues.” (quoting William B. RubensteilNewberg on Class Actions 84:49 (5th ed.

2017)("Newberd))), circular axiom,seee.q, Amchem Prods., Inc. v. Windsor, 521 U.S. at 623

(“The Rule 23(b)(3) predominance inquiry tests whether proposed classes areergiyffici

cohesive to warrant adjudication by reg@etation.”), obvious guideposteeReed v. Bowen

849 F.2d at 1309 (“Each case must be decided on its own facts, on the basis of ipiectcal

LRL)

prudential considerations.”), sedfvident comparisorgeeMonreal v. Potter, 367 F.3d at 1237

(“[T]he predominance criterion of Rule 23(b)(3) [i]s ‘far more demanding’ tha[n] the Ru& 23(

commonality requirement[.]” (quoting Amchem Prods., Inc. v. Windsor, 521 U.S. é2423

trial.”). We did not directly address the proprietysoich partial certification in
Klay.

Borrero v. United Healthcare of N.Y., Inc., 610 F.3d 1296, 1310 n.5 (11th Cir. 2010)(alterations
in original). The Tenth Circuit also appears to have refrained from takidg:a s

Plaintiffs urge us to consider a “hybrid” certification whereby the liability
stage might be certified for class treatment under Rule 23(b)(2) even if the
damages stage does not qualify for such treatnm@e¢Robinson v. MetreNorth
Commuter R.R., 267 F.3d 147, 169 (2d Cir. 2001).CompareLemon v. Int’l
Union of Operating Engr’s, Local No. 139, ARLIO, 216 F.3d 577, 581 (7th Cir.
2000), and Jefferson v. Ingersoll Int’l In¢.195 F.3d 894, 898 (7th Cir. 1999),
with Allison v. Citgo Petroleum Corp., 151 F.3d 402, €20(5th Cir. 1998). We
do not need to rule on a hybrid possibility because in the instant case, the liability
stage does not satisfy either Rules 23(b)(2) or 23(b)(3). The district cauirtp
that plaintiffs did not allege a sufficienpolicy, practice or pattern of
discrimination to warrant class treatment for liability determination is not an
abuse of discretion.

Monreal v. Potter, 367 F.3d at 1237 n.12.
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or worthless slogansee Marcus v. BMW of N. Am., LLC, 687 F.3d 583, 600 (Xzir.

2012)(exhorting district courts to examine claims “through the prism’ of Rule &3(p)

The Tenth Circuit followed the Eleventh Circuit’s approach in CGC Holding Co., LLC v.

Broad and Cassel

Predominance regularly presents the greatest obstazleclass
certification, especially in fraud cases. Accordingly, the issues disputinis
case are not unusual. And given our obligation to ensure that the district court did
not err in conducting its rigorous analysis, we nahst acterize the issuesn the
case as common or not, and tlesigh which issues predominate. Here, that task
requires us to survey the elements of the class’s RICO claims to consider
(1) which of those elements are susceptible to generalized proof, and (2) whether
those that are so susceptible predominate over those that are not. Stated another
way, consideration of how the class intends to answer factual and legal questions
to prove its claim-- and the extent to which the evidence needed to do so is
common or individuat- will frequently entail some discussion of the claim itself.

In this context, it is worth reiterating that our review on appeal is limited.
For the purposes of class certification, our primary function is to ensure that the
requirements of Rule 23 aretisfied, not to make a determination on the merits
of the putative class’s claims. But it is impractical to construct “an impermeable
wall” that will prevent the merits from bleeding into the class certification
decision to some degree. So, although class certification does not depend on the
merits of the suit, “[e]valuation of many of the questions entering into
determination of class action questions is intimately involved with the merits of
the claims.”

With these legal principles in mind, “[clonsidering whether ‘questions of
law or fact common to class members predominate’ begins, of course, with the
elements of the underlying cause of action.” For this limited purpose, we
consider the proposed class’s claim for a RICO conspiracy.

CGC Holding Co., LLC v. Broad &assel 773 F.3d at 1087-88.

LAW REGARDING DISCOVERY

Rule 34 governs discovery requests for tangible objects and states:
A party may serve on any other party a request within the scope of Rule 26(b):

(1) to produce and permit the requesting party or its representative to
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inspect, copy, test, or sample the following items in the responding
partys possession, custody, or control:

(A) any designated documents or electronically stored
information-- including writings, drawings, graphs, charts,
photographs, sound recordings, images, and other data or
data compilations- stored in any medium from which
information can be obtained either directly or, if necessary,
after translation by the responding partyoi@t reasonably
usable form; or
(B) any designated tangible things; or
(2)  to permit entry onto designated land or other property possessed or
controlled by the responding party, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the
property or any designated object or operation on it.
Fed. R. Civ. P. 34(a)Discovery’s proper scope is “any nonprivileged matter that is relevant to
any party’s claim or defense and proportional to the needs of the case.” Fed. R. Civ. B). 26(b)(
The factors that bear upon proportionality are: “the importance of the issutketirs the
action, the amount in controversy, the parties’ relative access to relevantatiéornthe parties’
resources, the importance of the discovery in resolving the issues, and whether theoburde

expense of the proposed discovery outweighs its likely benefit.” Fed. R. Civ. P. 26 (b)(1).

Discovery’'s scope under rule Z5broad. SeeGomez v. Martin Marietta Corp., 50 F.3d

at 152; Sanchez v. Matta229 F.R.D. 649, 654 (D.N.M. 20@Browning, J.)(“The federal

courts have held that the scope of discovery should be broadly and liberally constrlgdve a
the full disclosure of all potentigl relevant information.”). The federal discovery rules reflect
the courts’ and Congress’ recognition that “mutual knowledge of all the relevémigttbered

by both parties is essential to proper litigatiomickman v. Taylor, 329 U.S. at 507. A distr

court is not, however, “required to permit plaintiff to engage in a ‘fishingditipe’ in the hope
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of supporting his claim.” McGee v. Hayes 43 F. Appx. 214, 217 (10tGir.

2002)(unpublished}® “Discovery. . .is not intended to be a fishing expedition, but rather is
meant to allow the parties to flesh out allegations for which they initially haveasit &

modicum of objective support.”_Rivera v. DJO, LLC, NG-1119, 2012 WL 3860744, at *1

(D.N.M. Aug 27, 2012|Browning,J.)(quoting Tottenham v. Trans World Gaming Caqrp.

No. 00-76972002 WL 1967023, at *2 (S.D.N.Y. 2002)(Knapp, J.)). “[B]Jroad discovery is not
without limits and the trial court is given wide discretion in balancing the needsgiutsl d

both plaintiff and defendant.” Gomez v. Martin Marietta Corp., 50 F.3d at I&H2€rnal

guotation marks omitted).
The 2000 amendments to rule 26(b)}¢&gan narrowing the substantive scope of

discovery and injected courts deeper into the discovery progesSiman v. Taylor

No. 120096, 2015 WL 2225653, at *23 (D.N.M. April 30, 2015)(Browning, J.). Before
the 2000 amendmentsile 26(b)(1)defined the scope of discovery as follows:

Parties may obtain discovery regarding any matter, not privileged, which is
relevant o the subject matter involved in the pending actions, whether it relates to
the claim or defense of the party seeking discovery or to the claim or defense o
any other party, including the existence, description, nature, custody, condition
and location of any books, documents, or other tangible things and the identity
and location of persons having knowledge of any discoverable matter. The

Z3McGee v. Hayess an unpublished Tenth Circuit opinion, but the Court can rely on an
unpublished Tenth Circuit opinion to the extent its reasoned analysis is persoatigecase
before it. Seel0Oth Cir. R. 32.1(A), 28 U.S.C. (“Unpublished opinions are not precedential, but
may be cited for their persuasive value.”). The Te@trcuit has stated: “In this circuit,
unpublished orders are not binding precedentand. . . citation to unpublished opinions is not
favored. . . .However, if an unpublished opinion .has persuasive value with respect to a
material issue in aase and would assist the court in its disposition, we allow a citation to that
decision.” United States v. Austjm26 F.3d 1266, 1274 (10th Cir. 2005). The Court concludes
thatMcGee v. HayedMiller v. Regents of the Univ. of ColdPrice v. Cochran, and Ruleford v.
Tulsa World Pub. Cdhave persuasive value with respect to a material issue, and will assist the
Court in its preparation of this Memorandum Opinion and Order.

-96 -


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002457035&pubNum=0006538&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&fi=co_pp_sp_6538_217&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_6538_217
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002457035&pubNum=0006538&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&fi=co_pp_sp_6538_217&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_6538_217
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028562178&pubNum=0000999&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028562178&pubNum=0000999&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002543226&pubNum=0000999&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002543226&pubNum=0000999&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995065980&pubNum=0000506&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&fi=co_pp_sp_506_1520&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_506_1520
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036265033&pubNum=0000999&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036265033&pubNum=0000999&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29

information sought need not be admissible at the trial if the information sought
appears reasonably calculated to leathe discovery of admissible evidence.

Fed. R.Civ. P. 26(b)(1) The 2000 amendments made the following changes, shown here with
the deleted language stricken and the added material underlined:

Parties may obtaln dlscovery regardlng any matter not pnwlegedwthela IS
relevantte
the claim or defense ehe—paﬁy—seeleng—dlsee%w—epte—the—elamwpde#ense of
any ether party, including the existence, description, nature, custody, condition
and location of any books, documents, or other tangible things and the identity
and location of persons having knowledge of any discoverable matter. For good
cause, the court may order discovery of any matter relevant to the subject matter
involved in the action.RelevantFhe information seughtheed not be admissible

at the trial if discovery théfermation—soeughtappears reasonably calculated to
lead to the discovery of admissible evidence.

Fed. R. Civ. P. 26(b)(1) Putting aside the last sentence’s changesich the advisory
committee’s notes make clear was a housekeeping amendment to clarify that inadmissible
evidence must still be relevant to be discoverallee 2000 amendments have two effects:

(i) they narrow the substantive scope of discovery in the first sentence; andyiijgct courts

into the process in the entirely new second sentence.

In 1978, the Committee published for comment a proposed amendment, suggested
by the Section of Litigation of the American Bar Association, to refine the scope
of discovery by deletinght “subject matter” language. This proposal was
withdrawn, and the Committee has since then made other changes in the
discovery rules to address concerns about overbroad discovery. Concerns about
costs and delay of discovery have persisted nonetheless, and other bar groups
have repeatedly renewed similar proposals for amendment to this subdivision to
delete the “subject matter” language. Nearly-timed of the lawyers surveyed in

1997 by the Federal Judicial Center endorsed narrowing the scope okedysasv

a means of reducing litigation expense without interfering with fair case
resolutions. [Federal Judicial Center, T. Willging, J. Shapard, D. Stienstra, & D.
Miletich, Discovery and Disclosure Practice, Problems, and Proposals for
Change] 445 (199). The Committee has heard that in some instances,
particularly cases involving large quantities of discovery, parties seplstity
discovery requests that sweep far beyond the claims and defenses of the parties on

-97 -


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR26&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29

the ground that they nevertheless have a bearing on the “subject matter” involved
in the action.

The amendments proposed for subdivision (b)(1) include one element of these
earlier proposals but also differ from these proposals in significans. wdye
similarity is that the amendments debe the scope of pargontrolled discovery

in terms of matter relevant to the claim or defense of any party. The court,
however, retains authority to order discovery of any matter relevant subiect
matter involved in the action for good cause. The amendment is designed to
involve the court more actively in regulating the breadth of sweeping or
contentious discovery. The Committee has been informed repeatedly byslawyer
that involvement of the court in managing discovery is an important method of
controlling problems of inappropriately broad discovery. Increasing the
availability of judicial officers to resolve discovery disputes and increang
management of discovery were both strongly endorsed by the attorneys surveyed
by the Federal Judial Center. SeeDiscovery and Disclosure Practi@ipra at

44. Under the amended provisions, if there is an objection that discovery goes
beyond material relevant to the parties’ claims or defenses, the court would
become involved to determine whethiee discovery is relevant to the claims or
defenses and, if not, whether good cause exists for authorizing it so long as it is
relevant to the subject matter of the action. The gmage standard warranting
broader discovery is meant to be flexible.

The Committee intends that the parties and the court focus on the actual
claims and defenses involved in the action. The dividing line between
information relevant to the claims and defenses and that relevant only to ¢h
subject matter of the action cannot be defined with precision. A variety of
types of information not directly pertinent to the incident in suit could be
relevant to the claims or defenses raised in a given action. For example,
other incidents of the same type, or involving the same productould be
properly discoverable under the revised standard. Information about
organizational arrangements or filing systems of a party could be
discoverable if likely to yield or lead to the discovery of admissible
information. Similarly, information th at could be used to impeach a likely
witness, although not otherwise relevant to the claims or defenses, midbg
properly discoverable. In each instance, the determination whether such
information is discoverable because it is relevant to the claims orefenses
depends on the circumstances of the pending action.

The rule change signals to the court that it has the authority to confine discovery
to the claims and defenses asserted in the pleadings, and signals to thehparties t
they have no entitlememd discovery to develop new claims or defenses that are

not already identified in the pleadings. In general, it is hoped that reasonable
lawyers can cooperate to manage discovery without the need for judicial
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intervention. When judicial intervention is invoked, the actual scope of discovery
should be determined according to the reasonable needs of the action. The court
may permit broader discovery in a particular case depending on the sianioes

of the case, the nature of the claims and defensesharstope of the discovery
requested.

The amendments also modify the provision regarding discovery of information
not admissible in evidence. As added in 1946, this sentence was designed to
make clear that otherwise relevant material could not be withheld because it was
hearsay or otherwise inadmissible. The Committee was concerned that the
“reasonably calculated to lead to the discovery of admissible evidence” standard
set forth in this sentence might swallow any other limitation on the scope of
discovey. Accordingly, this sentence has been amended to clarify that
information must be relevant to be discoverable, even though inadmissible, and
that discovery of such material is permitted if reasonably calculated to lead to the
discovery of admissible edence. As used here, “relevant” means within the
scope of discovery as defined in this subdivision, and it would include
information relevant to the subject matter involved in the action if the court has
ordered discovery to that limit based on a showing of good cause.

Finally, a sentence has been added calling attention to the limitations of
subdivision (b)(2)(i), (ii), and (iii). These limitations apply to discovery that i
otherwise within the scope of subdivision (b)(1). The Committee has been tol
repeatedly that courts have not implemented these limitations with the vigor that
was contemplated.See8 Federal Practice & Procedu$e2008.1 at 121. This
otherwise redundant crossference has been added to emphasize the need for
active judicial useof subdivision (b)(2) to control excessive discovergZf.
Crawford-El v. Britton, [523 U.S. 574] (1998yuoting Rule 26(b)(2)(iii) and
stating that Rule 26vests the trial judge with broad discretion to tailor discovery
narrowly”).

Fed. R. Civ. P. 26 advisory committee’s notes (emphasis added).

One gets the impression from reading the advisory committee’s notes that tithreene
was not intended to exclude a delineable swath of material so much asenhteohto send a
signal to distrit judges to become more haras in the process of regulatirgmostly limiting
-- discovery on relevance grounds alone. The “two effects” of the 2000 amendmentshugyht
be only one effect: directing district judges to roll up their sleeves and manageedis and to

do so on a relevance basis. The change in substantive scope from “subject mattexiyhtor“cl
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defense,” would, therefore, seem to “add teeth” to the relevance standard insteadwahgar

that standard. It is not surprising thae Supreme Court of the United States of America and
Congress would want to increase judicial presence: “relevance” is a liberal conteptamtext

of trial. Fed. R.Evid. 401(“Evidence is relevant if: (a) it has any tendency to make a fact more
or less probable than it would be without the evidence; and (b) the fact is of consequence in
determining the action.”).

Of course, regardless of the Court’s musings about the rules, courts should also seek to
give substantive content to amendments. Read literally, the rule does not perreg farti
discover information relevant only to the claim or defense of another party; thsly use
discovery only to investigate their own claims and defenses. More problematicaligver, the
rule may prevent using the Federal Rules’ compulsory discovery process to batkground”
information not specifically relevant to any one claim or defenseay, a plaintiff naming a
pharnaceutical company as a defendant and then using discovery to educate itself generally
about medicine, biochemistry, and the drug industry by using the defendant ssexpert

In In re Cooper Tire & Rubber Co., 568 F.3d 1180 (10th Cir. 200@),Tenth Circit

clarified that the 2000 Amendments to rule“BRplemented a twdiered discovery process; the
first tier being attorneynanaged discovery of information relevant to any claim or defense of a
party, and the second being cenranaged discovery that can indduinformation relevant to the
subject matter of the action368 F.3d at 1188The Tenth Circuit further stated that,
when a party objects that discovery goes beyond that relevant to the claims or
defenses, “theourt would become involved to determine whether the discovery
is relevant to the claims or defenses and, if not, whether good cause exists for
authorizing it so long as it is relevant to the subject matter of the action.” This

good<cause standard is intended to be flexible. When the district court does
intervene in discovery, it has discretion in determining what the scope of
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discovery should be. “[T]he actual scope of discovery should be determined
according to the reasonable needs of the action. The court may permit broader
discovery in a particular case depending on the circumstances of the case, the
nature of the claims and defenses, and the scope of the discovery requested.”
568 F.3d at 11889 (quoting thke advisory committés notes to the 2000 amendments to Fed. R.
Civ. P. 26(b)(2)(citations and footnote omitted)(alteration in original).

The 2015 amendments tole 26(b)(1)continued this process of narrowing discovery’'s
substantive scope and injecting courts further into the discovery process. The 2015 arhendme
made notable deletions and additions, both of which emphasized the need to make discovery
proportional to the needs of the cagzeFed. R. Civ. P. 26(b)(1). Rule 26(b)(1), provitfes

(1)  Scopein General. Unless otherwise limited by court order, the scope of

discovery is as follows: Parties may obtain discovery regarding any
nonpnwleged matter that is relevant to any party’s claim or defense

the limitations-imposed-by Rule-26(b)}{2)(&nd Droportlonal to the needs

of the @se, considering the importance of the issues at stake in the action,
the amount in controversy, the parties' relative access to relevant
information, the parties' resources, the importance of the discovery in
resolving the issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit. Information within this scope of
discovery need not be admissible in evidence to be discoverable.

Fed. R. Civ. P. 26(b)(falterations added).
The Committee Notes state that the first deletioesdnot make a substantive change.

Rather, the deletion was made because “[d]iscovery of such matters is so deepighed” in

24The deletions are stricken through and the additions are underlined.
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standard discovery that including it would be “clutter.” Fed. R. Civ. P. 2&@vjsory
committee’s note to 2015 amendmént.

Regarding the second deletion, the Committee Notes explain that the formeiroor &
discovery of relevant but inadmissible information that appears “reasonatijated to lead to
the discovery of admsible evidence” is also deletédl. Fed. R. Civ. P. 26(bpdvisory
committee’s note to 2015 amendment.

The phrase has been used by some, incorrectly, to define the scope of discovery.
As the Committee Note to the 2000 amendments observed, use of the “reasonably
calculated” phrase to define the scope of discovery “might swallow any other
limitation on the scope of discovery.” The 2000 amendments sought to prevent
such misuse by adding the word “Relevant” at the beginning of the sentence,
making clear that “releant’ means within the scope of discovery as defined in
this subdivision. ..” The “reasonably calculated” phrase has continued to create
problems, however, and is removed by these amendments. It is replaced by the
direct statement that “Information thin this scope of discovery need not be
admissible in evidence to be discoverable.” Discovery of nonprivileged
information not admissible in evidence remains available so long as it is otherwise
within the scope of discovery.

Fed. R. Civ. P. 2@&dvisory comrnitee’s note to 2015 amendment. The deletion, therefore, did

not necessarily change discovery’s scope, but clarified it. Accordinglgleyance is still to be

2The Cout regrets this deletion. Moving things out of the statute’s text often creates
mischief, especially for courts that rely heavily on the text’s plain lagggudhe drafters might
be astonished how often the Court sees objections to interrogatories and requestkthasic
information about documents. The rule is wedtablished because the deleted language was in
the rule; now that the language is not in the rule, the rule may be eroded or, more likegd ig
or overlooked by those who do not spend time in advisory notes’ thicket. What the advisory
comments describe as “clutter” is a simple instruction to practitioners who doaubce in
federal court every day for every case. This deletion might incrementatBase unnecessary
litigation rather than shorten it. Some of the amendments seem more designed to help the
nation’s large corporations, represented by some of the nation's most expawsfirens, cut
down expenses than they are to help courts and practitioners in more routine cases.

26Arguably, older lawyers will have to learn a new vocabulary and ignore the one they

have used for decades. If the changes were not made to change the scope of dist®very,
unclear what the benefit of all this really is.
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‘construed broadly to encompass any matter that bears on, or that reasonably dotoldihess

matter that could bear on’ any party's claim or defensdte Farm Mutual Auto. Ins. Co. v.

Fayda No.149792, 2015 WL 7871037, at *2 (S.D.N.Y. 2015)(Francis IV, M.J.)(internal

guotation marks omitted)(quoting Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351

(1978).

The most notable addition to rule 26(l3 the proportionality conceptRule
26(b)(2)(C)(ii)) has always limited overly burdensome discovery and required proportionality.
SeeFed. R. Civ. P. 26(b)(2)(C)(iiijpre-2015 version). The proportionalitgquirement was
relocated to 26(b)(1) to address the “explosion” of information that “has been exeddrpdhe
advent of ediscovery.?’ Fed. R. Civ. P. 26(lgdvisory committee’s note to 2015 amendment.
Describing how dliscovery is the driving factor in the 2015 amendment, the Committee Notes

state:

2This relocation- rather than substantive changeis one reason that the Court is
skeptical that the 2015 amendments will make a considerable difference in lidistboyery or
cutting discovery costs. Courts have been bringing common sense and proportionaéty to t
discovey decisions long before the 2015 amendmeri&e Aguayo v. AMCO Ins. Co., 59
F. Supp.3d 1225, 1275 (D.N.M. 2014)(Browning, J.)(“[T]he Court expects that discovery and
motion practice bear some proportionality to the case’s worth.”); Cabot viMfalSores, Inc.
No. 110260, 2012 WL 592874, at *112 (D.N.M. 2012)(BrowningJ.)(limiting the scope of
discovery because it was unduly burdensome in relation to the relevance and need)al The re
import of the rule is that it will likely lead to more “propionality” objections and more
disputes that the district courts will have to resolve, which is what the drafpearently
intended. It is unclear how more judicial involvement in discovery can be squanea federal
court docket that is at a breagipoint already. It is also unclear what was wrong with the old
goal of discovery of being largely sedkecuting. The new rules also require attorneys to learn
the new vocabulary of “proportionality,” delete their old stock legal sections fromhitefs,
and rewrite these new sections to use the correct language. Older lawyebe rpasicularly
alert to read and learn the new rules, read the comments, and understand the thrust of the
drafting. Finally, given that “proportionality” is a very subjectivensiad, it will be hard for
any court to sanction any attorney for raising this objection. In sum, thearel@sst as likely to
increase the costs of discovery as to decrease it.
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The burden or expense of proposed discovery should be determined in a realistic
way. This includes the burden or expense of producing electronically stored
information. Computebased methods of searching such information continue to
develop, particularly for cases involving large volumes of electronically stored
information. Courts and parties should be willing to consider the opportunities
for reducing the burden or expense of discovery as reliable means of searching
electronically stored information become available.

Fed. R. Civ. P. 26(b) advisory committee’s note to 2015 amendment.
Chief JusticelohnRoberts’ 2015 YeaEnd Report on the Federal Judiciary indicates that
the addition of proportionality to rule 26(b¢rystalizes the concept of reasonable limits on

discovery through increased reliance on the comsemse concept of proportionalit§? Chief

*8The Rules Enabling Act, 28 U.S.C. 88 2177, empowers the fedhl courts to
prescribe rules for the conduct of their busineSee 28 U.S.C. § 2071. The Judicial
Conference- the policy making body of the federal judiciaryhas overall responsibility for
formulating those rulesSeeChief Justice John Roberts, 2015 Y-&ad Report on the Federal
Judiciary at 6, Supreme Court of the United Statesavailable at
http://www.supremecourt.gov/publicinfo/yearend/yeadreports.aspx (2015 Yedind
Report”). The Chief Justice leads the Judicial Conference. The aludioinference’s
Committee on Rules of Practice and Procedure, known as the Standing Committes, solici
guidance from advisory committees and conferences to draft proposed rules and emt fim
the Judicial Conference’s consideratioBee2015 YeatEnd Report. Chief Justice Roberts, a
former clerk for Chief Justice William Rehnquist, appointed the Honorable Davigliedim
United States District Judge for the District of Arizona, also a former Rigtngerk and
President George W. Bush appointeechair the Civil Rules Advisory Committee. Campbell
and David Levi, Dean of the Duke University School of Law, a former clerk to Justiges
Powell, and former chief judge of the United States District Court for theerdBaBistrict of
California, appointed as United States Attorney by President Ronald Reagan antedppdine
Eastern District of California by President George H.W. Bush, led the efiomcrease
proportionality and handsn judicial case management in the 2015 amendm&asReportto
the Standing Committee at 4, Advisory Committee on Civil Rules (May 8, 2a8t&)able at
http://www.uscourts.gov/rulegelicies/archives/committeereports/advisecommitteerules
civil-proceduremay-2013. After the Judicial Conference concurred on the 2015 amendments, it
sent the proposed rules and amendments to the Supreme Court, which approved them. Chief
Justice Roberts submitted the proposed rules to Congress for its examirgdie015 Year
End Report at 6. Because Congress did not intetreri@cember 1, the new rules took effect.
Some scholars have noted that the rules reflect the conservative nature of those who have
participated in drafting the amendmen8eeEdward A. Purcell, JrErom the Particular to the
General: Three Federal Rgland the Jurisprudence of the Rehnquist and Roberts Courts, 162 U.
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Justice John Roberts, 2015 Y4ard Report on the Federal Judiciary at 6, Supreme Court of the
United  States, available at http://www.supremecourt.gov/publicinfobmadiyear
endreports.aspx (“2015 Ye&nd Report”). He states that the proportionality concept seeks to
“eliminate unnecessary or wasteful discovery,” and to impose “carefuleatidtic assessment

of actual need.” 2015 Yed&tnd Report at 7. This assessment may, as a practical matter, require
“judges to be more aggressive in identifying and discouraging discovery ovgrasghasizing

the need to analyze proportionality before ordering production of relevant atfonri State

Farm Mutual Auto. Ins. Co. v. Fayda, 2015 WL 7871037, at *2 (internal quotation marks

omitted). The burden of demonstrating relevance remains on the party seekowgiyisand
the newly revised rule “does not place on the party seeking discovery the burden ofirrgidress
all proportionality considerations.” Fed. R. Civ. P. 26(bgdyisory committee’s notes 8015

amendment.SeeDao v. Liberty Life Assurance Co. of Boston, N@-47492016 WL 796095,

at *3 (N.D. Cal. Feb23, 2016)(LaPorte, M.J.)(observing that the 2015 amendment “reinforces
the Rule 26(g)obligation of the parties to consider these factors in making discovery requests,

responses or objections”); Williams v. U.S. Envt’l Servs., LLC, N90168, 2016 WL 617447,

at *1 n2 (M.D. La. Feb 16, 2016{BourgeoisM.J.). In general, “the parties’

responsibilities . .remain the same” as they were under the rule’s earlier iteration so that the

Pa. L. Rev. 1731 (2014); Corey Ciocchetti, The Constitution, The Roberts Court, and 8usines
The Significant Business Impact of the 262012 Supreme Court Term, 4 Wm. & Mary Bus. L.
Rev. 385 (2013). In particular, the New Mexico Trial Lawyer published an artiskrtasy that

the amendments favored corporate defendants, which was partially the reshlefoftice
Roberts’ appointment of “corporate-minded judges to the Rules Agv@ammittee that drafted

the amendments.” Ned Miltenberg & Stuart Ollarffike Chief Umpire is Changing the Strike
Zone, at 1, The New Mexico Trial Lawyer (Jan./Feb. 2016). The Court shares some of the
concerns with the new amendments beinglarsinessand giving corporations new tools to
limit plaintiffs’ discovery.
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party resisting discovery has the burden of showing undue burden or expense. Fed. R. Civ. P

26(b)(1) advisory committee’s notes to 2015 amendme®éeDao v. Liberty Life Assurance

Co. of Boston, 2016 WL 796095, at *®oting that, “while the language of the Rule has

changed, the amended rule does not actually place a greater burden ondbevthrtespect to
their discovery obligations”).

Like with the 2000 amendments, it is unsurprising that the drafters are unable to
articulate precise language narrowing the discovery’s substantive scoge&adlrof being
Aristotelian and trying to draftules, the drafters largely opted to make federal judges Plato’s
enlightened guardians. They have decided that no single general riddecprately take into
account the infinite number of possible permutations of different claims, defepasies,
attorneys, resources of parties and attorneys, information asymmetries, amotongoversy,
availabilities of information by other means, and other factors. They have dropdet@tery
disputes into judges’ laps.The drafters have decided that thistermination requires the
individualized judgment of someone on the scene, and that presence is what the rulemnatkers
when they: (i) encourage district judges to take a firmer grasp on the digs@epe; and (ii)
put their thumbs on the scale in favor of narrower discovery in the rule’s definitithe scope
of discovery.

Rule 34 allows a party to serve requests to produce certain items “on any other
party...in the responding party’spossession custody or control” Fed.R. Civ. P.

34(a)(1)emphasis @ded). SeeHickman v. Tayloy329 U.S. at 504explaining thatule 34“is

limited to parties to the proceeding, thereby excluding their counsel oisggeApplying this

standard, courts have found that corporations control documents in their subsidiaries’ hands,
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clients control case files in their attorneys’ hands, and patients contrdh heedirds in their

healthcare providers’ hands.See United States v. Stein488 F.Supp.2d 350, 36662

(S.D.N.Y.2007)Kaplan,J.); CSl Inv. Partners Il, L.P. v. Cendant Corp., 2006 WL 617983, at *6

(S.D.N.Y. March 13, 2006)(Eaton, M.J.)(compelling a client’s attorney to disdlms@ments in
the attorney’s possession regarding the attorney’s representation of titatgractient, but only
insofar as the documents were relevant). An employee’s or corporation’s abiitgess the
documents in the normal course of business weighs in favor of finding c@dgok.q, Gerling

Int’l Ins. Co. v. Comm’r of Internal Revenu@39 F.2d 131, 140-41 (3d Cir. 1988here “agent

subsidiary can secure documents of the pringdpaént to meet its own business needshe
courts will not pemit the agensubsidiary to deny control for purposes of discover€amden

Iron & Metal v. Marubeni America Corpl38 F.R.D. 438, 441 (D.N.J. 19%ihcluding

“demonstrated access to documents in the ordinary course of business” infdistiood to be
considered in determining control).

Courts have specifically considered whether clients control informationiiratt@neys’
hands. Because a client has the right “to obtain copies of documents gatheeatdrhy its
attorneyspursuant to their representation of that cliemich documents are clearly within the

client's control.” Am. Soc. For Prevention of Cruelty to Animals v. RingBngs. and Barnum

& Bailey Circus 233 F.R.D. 209, 212 (D.D.C. 2006)(Facciola, M.J9eePoppino v. Jones

Store Co.1 F.R.D. 215, 219 (W.D. Mo. 1940k is quite true that if an attorney for a party
comes into possession of a docunesattorney for that party his possession of the document is
the possession of the party(émphasis in original). Consequently, a party may be required to

produce a document that it has turned over to its attorney when the document relages to th
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attorney’s repreentation of that client on a specific matt&eeln re Ruppert309 F.2d 97, 98

(6th Cir. 1962per curiam);Hanson v. Garland S.S. C®84 F.R.D. 493, 495 (N.D. Ohio

1964)Connell, J.)(concluding that witness statements taken by a party’s attorpespiaration
of the case were within the party’s control and subject to production under rale 84roper

showing); Kane v. News Syndicate Co.1 F.R.D. 738, 7389 (S.D.N.Y.

1941 Mandelbaum,).)(determining that a plaintiff in an action for copyright infringement could
require the defendants’ attorneys to produce a document from which the plaintiff hoped to
ascertain whether material had been obtained from his copyrighted works).

Themere fact, however, that the attorney for a party has possession of a document
does not make his possession of the document the possession of the party. The
paper may be one of his private papers which he had before the relation of
attorney and client wasstablished. It is inconceivable that he should be required

to produce such a paper for the inspection of his client's adversary. The paper
which he has in his possession may be the property of some other client. It is
inconceivable that he should be compelled to produce the document belonging to
another client because the adversary of one of his clients demands it.

Poppino v. Jones Store Cd. F.R.D. at 219 SeeHobley v. Burge, 433 F.3d 946 (7th Cir.

2006)(obseving that a party may not have had control over its former attorney’s docgments

Ontario Inc. v. Auto Enterprises, In@205 F.R.D. 195 (E.D. Mich. 2000). Simply put, if a
person, corporation, or a person’s attorney or agent can pick up a telephone and secure the

document, that individual or entity controls eeSimon v. Tayloy2014 WL 6633917, at *34

(“Control is defined as the legal right to obtain documents upon demand.”).

LAW REGARDING PROTECTIVE ORDERS

The trial court has discretion to grant a protective order pursuamtleto

26(c) SeeMorales v. E.D. Etnyre & Cp229 F.R.D. 663, 663D.N.M. 2005)(Browning,

J.). Rule 26(c)provides that, upon a good cause showing, a court may “issue an order to protect
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a party or person from annoyance, embarrassment, oppression, or undue burden oy’ expense
which may include  forbidding disclosure or  discovery. Fed.R. Civ. P.

26(c)(1)(A). AccordMiller v. Regents of the Univ. of Cald88 F.3d 518, 1999 WL 506520, at

*12 (10th Cir.1999)unpublished){T he district court is in the best position to weigh these
variables and determine the appropriate limits because, unlike an appellajetrmwlistrict
court has the ability to view firsthand the progression of the case, the litiganteanapact of
discovery on parties and nonpartigs.

“It is the party seeking the protective order who has the burden to show good cause for

protective order.” Velasquez v. Frontier Med. Inc229 F.R.D. 197, 200 (D.N.M.
2005)Browning, J.). The party seeking the protective order must submit “a partiand
specific demonstration of fact, as distinguished from stereotyped andlusory

statements.”Gulf Oil Co. v. Bernard452 U.S. 89, 102 n.16 (19&jternal quotation marks

omitted). Althougtrule 26(c)is silent on when “the movant must file for a protective order, the
Tent Circuit has held that ‘a motion undeule] 26(c)for protection. . .is timely filed if made

before the date set for production Montoya v.SheldonNo. 100360, 2012 WL 2383822, at

*5 (D.N.M. June 8, 2012Browning, J.)(quotindn re Coordinated Pretrial Proceedings in

Petroleum Prods. Antitrust Litig669 F.2d620, 622 n.2 (10th Cir. 1982)

In Velasque v. Frontier Med. In¢229 F.R.D. 197 (D.N.M. 2008rowning, J.), the

Court denied the defendants’ Motion for a protective ordeee229 F.R.D. at 201 The
defendants objected to two requests for production from the plaintiff and sought digomotec
order against the two requestSee229 F.R.D. at 1989. The defendants did not provide any

affidavits or documentation to support good cause; the court could not discern anyg saeaifi
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that the defendants would receive if they would answer the two requests for productidie and t
defendants asserted only general concer@ee?229 F.R.D. at 200The Court concluded,
accordingly, that the defendants did not show that the requests for production would cause
annoyance, embarrassment, oppression or undue buséed29 F.R.D. at 200

LAW REGARDING MOTIONS TO COMPEL

Rule 37provides enforcement mechanisms for rule 34. According to ryldé 87arty
does not respond to an interrogatory or to a request for production, the party requesting the
discovery may move the Court to compel the opposing party to resg@eelked. R. Civ. P.
37(a)(2)(B) “[A]n evasive or incomplete disclosure, answarr@sponse is to be treated as a

failure to disclose, answer, or respond.” Fed. R. Civ. P. 37(afékLewis v. Goldsberry

No. 110283, 2012 WL 681800, at *4 (D.N.M. FeB7, 2012)(Browning, J.). Rule 37(a)
provides:

On notice to other parties and all affected persons, a party may move for an order
compelling disclosure or discoverylhe motion must include a certification that

the movant has in good faith conferred or attempted to confer with the person or
party failing to make disclosure or discovery in an effort to obtain it without court
action.

Fed. R. Civ. P. 37(a). If a party refuses to produce documents through proper discovery, a
defendant should move to compel production pursuant to rule S Lane v. Page727
F. Supp. 2d 1214, 1236 n.15 (D.N.M. 2010)(Browning, J.). Rule 37(a)(5)(B)-(C) provide:

(B) If the Motion Is Denied. If the motion is denied, the court may issue any
protective order authorized under Rule 26(c) and must, after giving an
opportunity to be heard, require the movant, the attorney filing the motion,
or both to pay the party or deponent who opposed the motion its
reasonable expenses incurred in opposing the motion, including attorney's
fees. But the court must not order this payment if the motas
substantially justified or other circumstances make an award of expenses
unjust.
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(C) If the Motion Is Granted in Part and Denied in Part. If the motion is
granted in part and denied in part, the court may issue any protective order
authorized under Rule 26(end may, after giving an opportunity to be
heard, apportion the reasonable expenses for the motion.
Fed. R. Civ. P. 37(a)(5)Where parties & taken legitimate positions, and the Court grants in
part and denies in part a motion to compel discovery responses, courts generaligectrat

justice requires that each party be responsible for their own fees and®esfiilsecard, Inc. v.

Discover Card Servs., 168 F.R.D. 295, 310(D. Kan. 1996)(Rushfelt, M.J Greater Rockford

Energy & Tech. Corp. v. Shell Oil Co., 138 F.R.D. 530, 539 (C.D. Ill. 18413, J.).

LAW REGARDING 30(b)(6)

Rule 30(h(6) of the Federal Rules of Civil Procedure provides:

[A] party may name as the deponent a public or private corporation, a partnership,
an association, a governmental agency, or other entity and must describe with
reasonable particularity the matters for examination. The named orgamizati
must then designate one or more officers, directors, or managing agents, or
designate other persons who consent to testify on its behalf; and it may set out the
matters on which each person designated will testify. A subpoena must advise
nonparty organization of its duty to make this designation. The persons
designated must testify about information known or reasonably available to the
organization. This paragraph (6) does not preclude a deposition by any other
procedure allowed by these rules.

Fed.R. Civ. P.30(b(6). “Under Rule30(b(6), when a party seeking to depose a corporation
announces the subject matter of the proposed deposition, the corporation must prodane some

familiar with that subject.”Reilly v. Natwest Mkts. Grp. Inc., 181 F.3d 253, 268 (2d Cir. 1999).

As a general matter, a corporation may designate any person as a corpoestntafive if he

or she can meet the necessary criteria to satisgy3Q)(6). SeeGulfstream Worldwide

Realty, Inc. v. Phillips Elec. N. Am. CorfNo. 06-1165, 2007 WL 5704041, at *5 (D.N.NDct

24, 2007)(BrowningJ.)(discussing how, sometimes, it may be necessary for a corporation to
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designate former employees as a 80€)(6) deponent); Moore§ 30.25[3], at 3&/1 (“There is
no rule that would prevent corporate counsel, or even a corporation’s litigation counsel, from
serving as a Ruld0(b)(6) deponent.”).

Courts have split whether to allow parties to 88¢)(6) depositions to explore facts

underlying legal claims and theorie€Compare]lPMorgan Chase Bank v. Liberty Mut. Ins.

Co.,209 F.R.D. 361, 362 (S.D.N.Y. 2002)(Rakaff)(denying the discovery request seeking the
“defendants’ mental impressions, conclusions, opinions, and legal themg3EC v.
Morelli, 143 F.R.D. 42, 47 (S.D.N.Y.1992)(Leisure).)(asserting that “theproposed
Rule30(b)(6) deposition constitutes an impermissible attempt by defendant to inquirbento t

mental processes and strategies of the SE@GIN,EEOC v. Caesars Entm't, In@237 F.R.D.

428, 43234 (D. Nev. 2006)(Leen, M.J.)(denying the “defentsarequest for a protective order
to limit the scope of Rul80(b)(6) deposition questioning to preclude inquiry into the factual
bases for defendant’s asserted position statements and affirmative dgfemsHa Re

Vitamins _ Antitrust _ Litigation216 F.R.D. 168, 17¥4 (D.D.C. 2003)(Hogan,

C.J.)(allowing30(b)(6) facts and admissions in corporation’s antitrust submission to European
Commission, stating: “Bioproducts argument that the BQ(®)(6) discovery is unnecessary and
duplicative is without merit.”). The Court has held that the better rule is to alldiegs craft

rule 30(b)(6) inquires similar to contention interrogatories, because this rule will ultimately lead
to fewerdisputes about what subject matter is permitte2Difp)(6) depositions and advances the

policy underlying the rules favoring disclosure of informati@eeRadian Asset Assur., Inc. v.

Coll. of the Christian Bros., 273 F.R.D. 689, 68 (D.N.M. 2011)(BrowningJ).). If the Court

limits rule 30(b)(6) depositions as the Southern District of New York has, courts would have to
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referee endless disputes about what is permitted and what is not. Moreoved(b)(é)'s plain
language does not limit the deposition in that w&geFed.R. Civ. P.30(b)(6) (“The persons
designated must testify about information known or reasonably available to thezatigaii).
Rule 26(b)(1) states:
Unless otherwise limited by court order, the scope of discovery is as follows:
Parties may obtaidiscovery regarding any nonprivileged matter that is relevant
to any part’s claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount in
controversy, the parties’ relative asseto relevant information, the parties’
resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit.
Fed.R. Civ. P. 26(b)(1). Rule30(b)(6) is not “othervge limited,” but unlimited. The Court sees
no great problem with allowing overlap between the sorts of information obtained through
contention interrogatories ald@(b)(6) depositions. While counsel will have to carefully prepare

the30(b)(6) representize, they must always do so.

LAW REGARDING DIVERSITY JURISDICTION AND _ ERIE

UnderErie, a federal district court sitting in diversity appliesate law with the objective

of obtaining the result that would be reached in state towutt v. Bank of Am. N.A., 477

F.3d 1171, 1179 (10th Cir. 2007Accord Mem. Hosp. v. Healthcare Realiy. Inc., 509 F.3d

1225, 1229 (10th Cir. 2007). The Court has held that if a district court exercising diversity
jurisdiction cannot find a Supreme Court of New Mexiapinion that [governs] a particular
area of substantive law .[the district court] must. .predict how the Supreme Court of New

Mexico would [rule]! Guidance Endodontics, LLC v. Dentsply’Intinc., 708 F. Supp. 2d

1209, 12245 (D.N.M. 2010)(Bowning,J). “Just as a court engaging in statutory

interpretation must always begin with the stdtutiext, a court formulating agrie prediction
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should look first to the words of the state supreme coléfia v. Greffetl10F. Supp. 3d 1103,

1132 (D.N.M. 2015)(Browningl).?® If the Court finds only an opinion from the Court of
Appeals of New Mexico, whilécertainly [the Court] may and will consider the Court of
Appeal[s] decision in making its determination, the Court is not bound by the Cdurt o
Appeal[s] decision in the same way that it would be bound by a Supreme Court décision.

Mosley v. Titus, 762F. Supp.2d 1298, 1332 (D.N.M2010)(Browning,J)(noting that, where

the only opinion on point isfrom the Court of Appeals,. .the Courts task, as a federal district

court sitting in this district, is to predict what the Supreme Court of Newddexould do if the

case were presented td)(titing Wade v. EMCASCO Ins., 483 F.3d 657, 666 (10th Cir.

2007)(explaining that;[w]here no contrthng state decision exists, the federal court must

29In performing itsErie-mandated duty to predict what a state supreme court would do if
faced with a caseseeComm’r v. Estate of Bosch, 387 U.S. 456 (1987), a federal court may
sometimes entradict the state supreme court’s own precedent if the federal court conblatdes t
the state supreme court would, given the opportunity, overrule its earlier hadednderson
Living Tr. v. WPX Energy Prod., LLC, 27 Bupp.3d 1188, 1247 n.30 (2014)(Brownind).
Courts should, obviously, be reticent to formulateEai® prediction that conflicts with state
court precedent; even if the prediction turns out to be correct, such predictions produegedispar
resuts between cases filed in state and federal courts, as the old state suprdmeecedent
usually binds state trial courts. The factors to which a federal court should loo& betking
an Erie prediction that a state supreme court will overruleprisr precedent vary depending
upon the case, but some consistent ones includie(ge of the state supreme court decision
from which the federal court is considering departinthe younger the state case is, the less
likely it is that departure is warranted; tile amount of doctrinal reliance that the state courts
especially the state supreme courhave placed on the state decision from which the federal
court is considering departing; (ipparent shifts away from the doctrine that ta¢esdecision
articulates, especially if the state supreme court has explicitly calledl@ncalse’s holding into
qguestion; (ivichanges in the composition of the state supreme court, especially if mostly
dissenting justices from the earlier state deaisiemain on the court; and (e decision’s
patent illogic or its inapplicability to modern timeSeePefia v. Greffetl10 F.Supp.3d at 1132
n.17. In short, a state supreme court case that a federal colgtiéhatedicts will be overruled
is likely to be very old, neglected by subsequent staiet cases- perhaps because it is in a
dusty corner of the common law which does not get much attention or have much application
and clearly wrong.
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attempt to predict what the staehighest court would dcand that,*[ijn doing so, it may seek

guidance from decisions rendered by lower courts in the relevarit)s8dte’he Court may also

3The Supreme Court has addressed what the federal courts may use when thexe is no
decision on point from the state’s highest court:

The highest state court is the final authority on state law, but it is still theofuty

the federal courts, where the state law supplies the rule of decisiascedain

and apply that law even though it has not been expounded by the highest court of
the State. An intermediate state court in declaring and applying the state law
acting as an organ of the State and its determination, in the absence of more
cornvincing evidence of what the state law is, should be followed by a federal
court in deciding a state question. We have declared that principéesinv.
American Telephone and Telegraph Co., 311 U.S. 223 (1940), decided this day.

It is true that in thatcase an intermediate appellate court of the State had
determined the immediate question as between the same parties in a prior suit, and
the highest state court had refused to review the lower court’s decision, beit we s
forth the broader principle as applicable to the decision of an intermediate court,
in the absence of a decision by the highest court, whether the question is one of
statute or common law.

We have held that the decision of the Supreme Court upon the
construction of a state ste should be followed in the absence of an expression
of a countervailing view by the State’s highest court, and we think that the
decisions of the Court of Chancery [the New Jersey trial court]rditéed to like
respect as announcing the law of the State.

The question has practical aspects of great importance in the proper
administration of justice in the federal courts. It is inadmissible that therdds
be one rule of state law for litigants in the state courts and another rule for
litigants who bring the same question before the federal courts owing to the
circumstance of diversity of citizenship. In the absence of any contrawirgy,
the rule [set forth by two New Jersey trial courts, but no appellate cappshrs
to be the one which would be applied in litigation in the state court, and whether
believed to be sound or unsound, it should have been followed by the Circuit
Court of Appeals.

Fid. Union Tr. Co. v. Field, 311 U.S. 169, 180 (1940)(footnotes and citations omitted)he
Supreme Court has softened this position over the years; federal courts are nbdoimgeby
state trial or intermediate court opinions, but “should attribute [them] some weighlere the

-115-



rely on Taath Circuit decisions interpreting New Mexico laBeeAnderson Living Tr. v. WPX

Energy Prod., LLC, 27F.Supp. 3d 1188, 1243 & n.30 (D.N.M. 2014)(Brownind).3*

highest court of the State has not spoken on the po@wmm’r v. Estate of Bosch, 387 U.S. at
465 (citingKing v. Order of United Commercial TraveleB33 U.S. 153, 159 (1948)Beel7A
James Wm. Moore et al,__Moore's Federal Practice124.20 (3d ed.
1999)(“Moore’s)(“Decisions of intermediate state aplpge courts usually must be
followed . . .J[and] federal courts should give some weight to state trial courts
decisions.”(emphasis and title case omitted)).

34n determining the proper weight to accord Tenth Circuit precedent integpidaw
Mexico law, the Court must balance the need for uniformity between federal court and state
court interpretations of state law with the need for uniformity among fedeiges. If the Court
adheres too rigidly to Tenth Circuit case law, ignoring changes underganstatg’s law in the
ensuing years, then parties litigating staie claims will be subject to a different body of
substantive law, depending on whether they litigate in state court or federal courtresttis
frustrates the purpose dErie, which held that federal courts must apply state court
interpretations of state law, rather than their own, in part so that parties aahtresistent
result regardless of the forum. This consideration pulls the Court toward accoedittgClircuit
precedent lessveight and according state court decisions issued in the ensuing years more
weight. On the other hand, when the state law is unclear, it is desirable for theleast ae
uniformity among federal judges as to its proper interpretation. Otherwféeredt federal
judges within the same circuit or even the same district, as district courts’ decisions are not
binding, even upon themselvesvould be free to adopt differing interpretations of a state’s law.
This consideration pulls the Court towara stronger respect for vertical stare decisis, because a
Tenth Circuit decision on point regardless whether it accurately reflects state-laat least
provides consistency at the federal level, so long as federal distrietsjadg required to falv
it.

The Court must decide how to weigh Tenth Circuit case law againstreweet state
court decisions, choosing a point on the spectrum between the two extremes: digatipgto
Tenth Circuit precedent unless there is intervening case lawlgigectipoint from the state’s
highest court, on one end; and independently interpreting the state law, regaedifignth
Circuit precedent as no more than persuasive authority, on the other. In striking tintge bidle
Court notes that it is generaliyore concerned about systemic inconsistency between the federal
courts and the state courts than it is about inconsistency among federal juddgss, &ven
those within a jurisdiction with ostensibly identical governing law, sometimes iaeteamd
appl the law differently from one another; this inconsistency is part and paEfreetommon
law judicial system. More importantly, litigants seeking to use forum selectioninoaga
substantive legal advantage cannot easily manipulate such inconsistesey:aca assigned
randomly to district judges in this and many federal districts; and, regarliliggs)ts cannot
know for certain how a given judge will interpret the state law, even if thelg determine the
identity of the judge préiling or preremoval. All litigants know in advance is that whomever
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federal district judge they are assigned will look to the entirety of thésstaimmon law in
making his or her determinatioathe same as a state judge would. Systemic inconsistency
between the fderal courts and state courts, on the other hand, not only threatens the principles of
federalism, but litigants may more easily manipulate the inconsistency. WheantheQircuit

issues an opinion interpreting state law, and the state courts subsegh#nhtway from that
interpretation, litigants- if the district courts strictly adhere to the Tenth Circuit opiniomave

a definite substantive advantage in choosing the federal forum over the state forung or vic
versa.

The Court further notes thalistrict courts may be in a better position than the Tenth
Circuit to be responsive to changes in state law. Tenth Circuit decisions intey@rg@rticular
state’s law on a specific issue are further apart in time than the colletstreet courts’
decisions are. More importantly, the Tenth Circuit does not typically addressssues with
the frequency that the state’s courts themselves do. Accordingly, Tenth @ism@dent can lag
behind state law developmentsdevelopments that the digtr courts may be nimble enough to
perceive and adopt. Additionally, much of the benefit of having a consistent Teniit-@ice
interpretation of a particular state’s law is wasted. Other than Oklahoneay etate
encompassed by the Tenth Circuit @ons only one federal judicial district, and there is
relatively little need for federal judges in Wyoming and Kansas to have @mniody of New
Mexico law to which to look. Last, the Court notes, respectfully, that district coanse in a
betterposition than the Tenth Circuit to develop expertise on the state law of the sidtiehn
they sit. Every federal judicial district in the nation, except the District ofriyg, covers at
most one state. It is perhaps a more workable design for ettt @ourt to keep track of legal
developments in the state law of its own state(s) than it is for the Tenth Circuit ttormon
separate legal developments in eight states. The Tenth Circuit used to faiowatiimale in
applying a clearly erroneowstandard of review to district judge decisions of state law with no
controlling state supreme court precedeeeWeiss v. United Stateg87 F.2d 518, 525 (10th
Cir. 1986); Rawson v. Sears, Roebuck, & Co., 822 F.2d 908, 923 (10th Cir. 1987)(McKay,
dissenting)(collecting cases). Since the 11880s, however, the Tenth Circuit has abandoned
that rationale and applied a de novo standard of review to district judge decisions agfaligng
law with no governing state supreme court preced&e@eRawsm v. Sears, Roebuck, & Co.
822 F.2d at 908. Seealso id. at 923 (McKayJ., dissenting)(noting that the majority had
abandoned the “sanctified” clearly erroneous standard or, theaflenl localjudge rule” in its
analysis). The Court regrets the Te@lcuit’s retreat from the clearly erroneous standard.

Having outlined the relevant considerations, the Court concludes that the proper stance
on vertical stare decisis in the context of federal court interpretatiostaiteflaw is as follows:
the Tenth Circuit’'s cases are binding as to their precise holdinbat the state law was on the
day the opinion was published but lack the positive precedential force that its cases
interpreting a federal statute or the Constitution of the United States oficanpossess. A
district court considering a state law issue after the publication of a TemitQipinion on
point may not come to a contrary conclusion baselg on state court cases available to and
considered by the Tenth Circuit, but it may come to such a conclusion based on intestagring
court cases.
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When interpreting state law, the Tenth Circuit does not and cannot issue a casg hol
thatx is the law in New Mexico; it holds that tipeoper interpretationf New Mexico law, at the
time the opinion is released,xs Its holdings are descriptive and not prescriptiviaterpretive
and not normative. Because federal judicial opinions lack independent substantive foate on st
law issues, but possess suoice regarding federal law issues, the Court concludes that the
following is not an unfair summary of the judicial interpretive processvi(@n interpreting
federal law, the federal appellate courts consider the existing body of lawth@mdssue a
holding that both reflects and influences the body of law; that holding subsggbeotimes a
part of the body of law; but (iwhen interpreting state law, the federal appellate courts consider
the existing body of law, and then issue a holding that only reflects the body dfduptding
does not subsequently become a part of the body of law. The federal districacelrtsind to
conclude that the Tenth Circuit’s reflection of the Hearsting body of law was accurate. The
guestion is whether they should build a doctrine atop the case and use the existencerdhthe T
Circuit's case to avoid any responsibility to independently consider the whole bodyeofasy
that exists when the time comes that diversity litigants raise the issue in dheirooms.
Giving such effect to the Tenth Circuit’s interpretations of state law is at tensibrEwe,
giving independent substantive effect to federal judicial decisions., applying federal law-
in a case brought in diversity.

The purpose oErie is well-known and simple, and the Court should not complicate it
beyond recognition: it is that the same substantive law governs litigants’ csaslless
whether they are brought in a federal or state forum. For simpligake, most courts have
settled on the formulation that “the federal court must attempt to predict how & bighest
court would rule if confronted with the issueMoore’s § 124.22[3] (citing Comm’r v. Estate of
Bosch 387 U.S. at 465 (“[A]n intermediate appellate stabeirt [decision] is a datum for
ascertaining state law which is not to be disregarded by a federal cass itnk convinced by
other persuasive data that the highest court of the state would decide othdoneten and
internal quotation marks otted))). This statement may not be the most precise formulation if
the goal is to ensure identical outcomes in state and federal-edbe Honorable Milton |I.
Shadur, former United States District Judge for the Northern Districtidi#, looks to tate
procedural rules to determine in which state appellate circuit the suit wangdoleen filed were
it not in federal court, and then applies the state law as that circuit courtetdéatseeAbbott
Labs. v. Granite State Ins. Co., 573Supp. 13, 196200 (N.D. Ill. 1983)(noting that the
approach of predicting the state supreme court’s holdings will often lead &mt#igbtaining a
different result in federal court than they would in state court, where only the lae of¢uit in
which theyfiled -- and certainly not nonexistent, speculative state supreme cout ¢pwerns)

-- but it is a workable solution that has achieved consenSegAllstate Ins. Co. v. Menards,

Inc., 285 F.3d 630, 637 (7th Cir. 2002)(“[W]e adhere today to the general rule, articulated and
applied throughout the United States, that, in determining the content of statbdaiederal
courts must assume the perspective of the highest court in that state and atteogptain dlse
governing substantive law on the point in question.”). This formulation, built out cbéase,

does not relieve courts of their Supreme CGowaindated obligation to consider state appellate
and trial court decisions. To the contrary, even-judiicial writings by influential authors,
statements by state supreme court justices, the closeness of the vote orcaspraddressing
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the issue, and personnel changes on the eoconsiderations that would never inform ddeal
court’s analysis of federal law may validly come into play. The question is whether the district
courts must abdicate, acrets®-board, the “would decide” aspect of tkeie analysis to their
parent appellate courts when the Court of Appealslbalared an interpretation of state law.

The Erie doctrine results in federal cases that interpret state law withering with time.
While cases interpreting federal law become more powerful over timBrming the
groundwork for doctrines, growing upwarédm one application (Congress may create a national
bank) to many (Congress may set quotas on wireating for personal consumption),
expanding outward from the general (states must grant criminal jury toalke specific (the
jury need not be twelvpeople, nor must it be unanimous¥ederal cases interpreting state law
often become stale. New state court casesen when not directly rebuking the federal court’s
statement of law- alter the commotaw legal landscape with their dicta, theisiimuations, and
their tone. The Supreme Court, which picks its cases sparingly and for maxinegim adfhost
never grants certiorari to resolve issues of state law.

The Court’s views orerie, of course, mean little if the Tenth Circuit does not agree. |
Wankier v. Crown Equipment Corp., 353 F.3d 866 (10th Cir. 2003), the Tenth Circuit said that,

[w]here no controlling state decision exists, the federal court must attempt
to predict what the state’'s highest court would do. In performing this
ventriloquial function, however, the federal court is bound by ordinary principles
of stare decisis. Thus, when a panel of this Court has rendered a decision
interpreting state law, that interpretation is binding on district courts in this
circuit, and on subsequent panels of this Court, unless an intervening decision of
the state’s highest court has resolved the issue.

Wankier v. Crown Equip. Corp., 353 F.3d at 866. From this passage, it seems clear that
the Tenth Circuit permits a district court to deviate fiitsrview of state law only on the basis of
a subsequent case “of the state’s highest court.” The American Heritage Dictibrthey o
English Languagel402 (William Morris ed., New College ed. 1976)(defining “unless” as
“[e]xcept on the condition that; egpt under the circumstances that”). A more aggressive
reading of the passagenamely the requirement that the intervening case “resolv[e] the issue”
might additionally compel the determination that any intervening case law niustivady and
directly contradict the Tenth Circuit interpretation to be considered “interveéning

It is difficult to know whether the Honorable Michael W. McConnell’s, tharted
States Circuit Judge for the Tenth Circuit, limitationWhankier v. Crown Equip. Corpof
“intervening decision” to cases from the highest state court was an ovensigtentional. Most
of the Tenth Circuit’'s previous formulations of this rule have defined intervesh@agsions
inclusively as all subsequent decisions of “that state’s cbwatgerm which seems to include
trial and intermediate appellate courts. E¥@th v. Koch Industries, Inc., 203 F.3d 1202, 1231
(10th Cir. 2000), the primary authority upon which Wankier v. Crown Equipment Gxigs,
uses the more inclusive definitio In fact, Wankier v. Crown Equipment Comuotes its
relevant passage:
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Ultimately, “the Courts task is to predict what the state supreme court would @dadev.

EMCASCO Ins. Cq.483 F.3d at 666Accord Mosley v. Titus, 76F. Supp. 2d at 1332 (citation

omitted).

NEW MEXICO LAW REGARDING NEGLIGENCE

Generally, a negligence claim requires the existence of a duty from a defendant to
plaintiff, breach of that duty, which is typically based on a standard of reasmaableand the

breach being a cause-fact and proximate cau¥eof the plaintiff's damages.SeeCoffey v.

In the absence of intervening Utah authority indicating that a plaintiff is
not required to prove a safer, feasible alternative design, we are bound to follow
the rule ofAllen [v. Minnstar, Inc, 8 F.3d 1470 (10th Cir. 1993), a Tenth Circuit
case interpreting an issue of Utah laag,was the district court. “Following the
doctrine of stare decisis, one panel of this court must follow a prior panel’s
interpretation of state lawbaent a supervening declaration to the contrary by that
state’s courts or an intervening change in the state’s |&w£h v. Koch Indus.,

Inc., 203 F.3d at 1231.

Wankier v. Crown Equip. Corp., 353 F.3d at 867.

Regardless whether the decision to linm tintervening authority a district court can
consider was intentional or not, the Tenth Circuit has picked it up and run with_it. In Kokins v.
Teleflex, Inc, 621 F.3d 1297 (10th Cir. 2010), the Tenth Circuit, quoting Wankier v. Crown
Equipment Corp.refused to consider an opinion from the Court of Appeals of Colorado holding
directly the opposite of an earlier Tenth Circuit interpretation of Colorado B&eKokins v.
Teleflex, Inc, 621 F.3d at 1297 (“[T]he Colorado Court of Appeals deciBedera[, Inc. v.
Forma Scientific, In¢.941 P.2d 284 (Colo. Ct. App. 1998)], so it is not an ‘intervening decision
of the state’shighest court.” (emphasis in original)(quoting Wankier v. Crown Equip. Corp.
353 F.3d at 866)).

The Tenth Circuit has set forth &isgent restriction on its district courts’ ability to
independently administer ttgrie doctrine. More importantly, the Tenth Circuit’'s view may be
at tension with the abowguoted Supreme Court precedent, as well as its own prior case law.
Moore’s lists the Tenth Circuit as having been, at one time, a “court| that] hold[s] that a prior
federal appellate decision [interpreting state law] is persuasiobre’s § 124.22[4] (citing
State Farm Mut. Auto. Ins. v. Travelers Indem. Co., 433 F.2d 311, 312 (10th Cir. 1970)). Still,
the Court is bound to abide by the Tenth Circuit’s interpretatidtrief

32The 2004 amendments to Uniform Instruction30® eliminated the word “proximate”
within the instruction. Use Note, N.M. Rul. Amend. Civ. UJ}3®. The drafters added,
however, that the change was “intended to make the instruction clearer to thadjuig{@s] not
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United States870 F. Supp. 2d 1202, 1225 (D.N.M. 2012)(Browning, J.)(cittegrerav.

Quality Pontiac 2003NMSC-018, § 6, 73 P.3d 181, 1&®). “In New Mexico, negligence

encompasses the concepts of foreseeability of harm to the person injured and of a digy of ¢

toward that person.Ramirez v. Armstrongl983NMSC-104, 1 8, 673 P.2d 822, 825erruled

on other grounds byolz v. State, 1990IMSC-075, § 3, 797 P.2d 246, 249. Generally,

negligence is a question of fact for the jurySee Schear v. Bd. of Cty Comm’rs

1984NMSC-079, 1 4, 687 P.2d 728, 729. “A finding of negligence, however, is dependent upon

the existence of a duty on the part of the defendant.” Schear v. Bd. ofCQtym’rs

1984NMSC-079, 1 4, 687 P.2d at 729. “Whether a duty exists is a question of law for the courts

to decide.” Schear v. Bd. of CtyComm’rs 1984NMSC-079, | 4, 687 P.2d at 729 (citation

omitted). Once courts recognize that a duty exists, that duty triggergdhdbligation to
conform to a certain standard of conduct to reduce the risk of harm to an indimidzlass of

persons.”Baxterv. Noce, 1988NMSC-024, 1 11, 752 P.2d 240, 243.

New Mexico courts have stated that foreseeability of a plaintiff alone does chohen

inquiry into whether the defendant owes a duty to the plainB#eHerrera v. Quality Pontiac

2003NMSC-018, 1 7, 73 P.3d at 186. New Mexico courts have recognized that, “[u]ltimately, a
duty exists only if the obligation of the defendant [is] one to which the law w#l gicognition

and effect.” _Herrera v. Quality Pontj@003NMSC-018, 1 9, 73 P.3d at 187 (internal quotation

marks omitted). To determine whether the defendant’s obligation is one to whicwthelll
give recognition and effect, courts consider legal precedent, statutes, and iotiplegrof law.

SeeHerrera v. Quality Pontia@003NMSC-018, 19, 73 P.3d at 186.

signal any change in the law of proximate cause.” Editor’s Notes, N.M. Rwnd. Civ. UJI
13-305 (alteration added).
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“As a general rule, an individual has no duty to protect another from hdtdward C.

v. City of Albuquerque, 2018IMSC-043, | 16, 241 P.3d 1086, 109Qquoting Grover v.

Stechel 2002NMCA-049, | 11, 45 P.3d 80, §4diting Restaément (Second) of Torts, 8§ 315

(1965))). “[C]ertain relationships, however, that give rise to such a duty [include]: (1) those
involving common carriers, innkeepers, possessors of land; and (2) those who voluntarily or by
legal mandate take the custody of another so as to deprive the other of his nqonainies

for protection.” Grover v. Stechel2002NMCA-049, 1 11, 45 P.3d at §4iting Restatement

(Second) of Torts, 8§ 3LA) (1965)). “[W]hen a person has a duty to protect and the third party’s

act is foreseeable, ‘such an act whether innocegljgeat, intentionally tortious, or criminal
does not prevent the [person who has a duty to protect] from being liable for harm caused

thereby.” Reichert v. Atler 1994NMSC-056, 1 11, 875 P.2d 379, 382.

“[T]he responsibility for determining whether tdefendant has breached a duty owed to
the plaintiff entails a determination of what a reasonably prudent person would feveaé@n
unreasonable risk of injury would be, and what would constitute an exercise of ordireig c

light of all the surrouding circumstances.” Herrera v. Quality Pontia803NMSC-018, 1 33,

73 P.3d at 194. “The finder of fact must determine whether Defendant breached the duty of
ordinary care by considering what a reasonably prudent individual would fomekat,an
unreaonable risk of injury would be, and what would constitute an exercise of ordinany care

light of all surrounding circumstancésHerrera v. Quality Pontia2003NMSC-018, T 33, 73

P.3d at 195.
“A proximate cause of an injury is that which in a natural and continuous sequence

[unbroken by an independent intervening cause] produces the injury, and without which the
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injury would not have occurred.” Herrera v. Quality Pontiac, 20085C-018, 34, 73 P.3d at

195. “It need not be the only cause, nor the last nor nearest cause.” Herreraty. Rouakhc

2003NMSC-018, 1 34, 73 P.3d at 195. “It is sufficient if it occurs with some other cause acting

at the same time, which in combination withciduses the injury.”"Herrera v. Quality Pontiac

2003NMSC-018, 1 34, 73 P.3d at 195.

NEW MEXICO LAW REGARDING NEGLIGENT MISREPRESENTATION

To prevail on a negligent misrepresentation in New Mexico courts, a plamist show:
“(1) the defendant made raaterial representation to plaintiff, (2) the plaintiff relied upon the
representation, (3) the defendant knew the representation was false ot reakliessly, and (4)

the defendant intended to induce reliance by the plaintiff.” Robey v. ParnellNdMdCA-038,

1131, 392 P.3d 642, 652 (citing Saylor v. Val2803NMCA-037, 1 17, 63 P.3d 1152, 1158).

33The Supreme Court of New Mexico has not expressly adopted thipddunegligent
misrepresentation definition, but has stated that New Mexico followRé¢latement (Second)
of Torts 8552 (1977) when it comes to negligent misrepresentatifee Gardga v. Rodey,
Dickason, Sloan, Akin & Robb, P.A., 1988VSC-014, 116, 750 P.2d 118, 122. That
restatement section states:

(1) One who, in the course of his business, profession or employment, or in any
other transaction in which he has a pecuniary interest, supplies false information
for the guidance of others in their business transactions, is subject to livility
pecuniary loss caused to them by their justifiable reliance upon the informttion, i
he fails to exercise reasonable car&ompetence in obtaining or communicating
the information.

(2) Except as stated in Subsection (3), the liability stated in Subsecjios (1
limited to loss suffered

(a) by the person or one of a limited group of persons for whose benefit and

guidance b intends to supply the information or knows that the recipient intends
to supply it; and
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(b) through reliance upon it in a transaction that he intends the information to
influence or knows that the recipient so intends or in a substantially similar
transation.

(3) The liability of one who is under a public duty to give the information extends
to loss suffered by any of the class of persons for whose benefit the duty is
created, in any of the transactions in which it is intended to protect them.

Restatemen(Second) of Tort§ 552 (1977). The Court cannot discern a meaningful difference
between the Court of Appeals of New Mexico’s four elements anBéktatement (Second) of
Torts 8§ 552(1)¢2). Under those sections, a defendant is liable for negligesrepnesentation
when he or she “supplies false information” to the plaintiff; the plaintiff “justifid reli[es]
upon the information”; the defendant “failled] to exercise reasonable carengpetence in
obtaining or communicating the information”; atiee defendant “intend[ed] the information to
influence or knows that the recipient so intends” to use the informaRestatement (Second)
of Torts 8552. Those elements mirror the Court of Appeals of New Mexico’s negligent
misrepresentation test.

The Restatement (Second) of ToB$52 states, however, that those with a public duty to
give information may be liable for negligent misrepresentation for statemenéstmétie class
of persons for whose benefit the duty is createainy of the transaicins in which it is intended
to protect them.” Restatement (Second) of To8s552(3). The Court could not locate a New
Mexico case applying negligent misrepresentation liability based on the gublitheory. New
Mexico’s Uniform Jury Instructions fonegligent misrepresentation mirrGourt of Appeals of
New Mexico’s test:

A party is liable for damages caused by his negligent and material
misrepresentation.

A material misrepresentation is an untrue statement which a party intends the
other party to rely on and upon which the other party did in fact rely.

A negligent misrepresentation is one where the speaker has no reasonable ground
for believing that the statement made was true.

N.M.R.A., Civ. UJI 131632. Although this jury instruction does not mention the public duty
theory of negligent misrepresentation, its omission is not determinafieeState v. Wilson
1994NMSC-009, 1 5, 796, 867 P.2d 1175, 1178 (stating that, although the Supreme Court of
New Mexico's “adoption of uniform jury instructions proposed by standing committees
establishes a presumption that the instructions are correct statements oftléact thlane is not
sufficient precedent to tie the hands of the Court of Appeals”). Given the SupoemeCNew
Mexico’'s express adoption of the Restatement (Second) of Torts’ definition for meglige
misrepresentatiorsee Garcia v. Rodey, Dickason, Sloan, Akin & Robb, P.A., 1B88SC-014,

116, 750 P.2d at 122, the Court sees no reason why the Supreme Court of New Mexico would
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“The theory of liability for this tort is one of negligence rather than of initemislead.” Sims

v. Craig, 198INMSC-046, 1 4, 627 P.2d 875, 877 (citing W. Prosser, Handbook of the Law of

Torts§ 107 (4th ed. 1971)) SeeLedbetterv.Webb, 19858NMSC-112, § 26, 711 P.2d 874, 879

(distinguishingnegligentmisrepresentation from the intentional torts of fraud or deceit). These
elements do not require that the parties have entered into a contract or partrigeshipon v.
Kelly, No. CIV 070467, 2008 WL 5978926, at *7 (D.N.M. Dec. 8, 2008)(Browning, J
(“Negligent misrepresentation is a tort, and while it requires a professwndéusiness
relationship to a certain degree, it does not require an actual contractnergiap.”); Sims v.
Craig 198ENMSC-046, 1 4, 627 P.2d at 87& (holding that the plaintiff could bring an action
for negligent misrepresentation although the plaintiff could not sue on the contractebdeaus
contract was void).

NEW MEXICO LAW REGARDING INSURANCE CONTRACTS

Under New Mexico lawinsurancepolicies are interpreted likeng other contract, except
that, “where a policy term is ‘reasonably and fairly susceptible of diffex@mstruction,’ it is
deemed ambiguous and ‘must be construed against the insurance company as thd thafter

policy.” United Nuclear Corp. v. Allste Ins. Cq.2012NMSC-032, § 10, 285 P.3d 644, 648

(quotingKnowles v. United Serv. Auto. Ass 1992NMSC-030, 1 9, 832 P.2894, 396 (citing

Battishill v. Farmers Alliance Ins. Co2006NMSC-004, § 6, 127 P.3d 1111, 111Gity of

Santa Rosa v. Twin City Fire Ins. CRO06NMCA-118, | 7, 143 P.3d 196, 198 The

Supreme Court of New Mexico has stated: “Insurance policies almost alveaygsrdracts of

adhesion, meaning that ‘the insurance company controls the language’ and ‘the insuned ha

not, given the chance, recognize a public duty theory of negligent misrepresentationdantsl pre
that it would.
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bargaining power.” United Nuclear Corp. v. Allstate Ins. CQ012NMSC-032, 1 10, 285 P.3d

at 648 (quoting Cal. Cas. Ins. Co. v. GareRrice 2003NMCA-044, § 20, 63 P.3d 1159

1163(citing accordPadilla v. State Farm Mut. Auto. Ins. CRQO003NMSC-011, T 14 n.3, 68

P.3dat 907 n.3. The Supreme Court of New Mexico described how insurance contracts are

ones of adhesion in Sanchez v. Herrera, 1988C-073, 783 P.2d 465 (1989):

The typical insured does not bargain for individual terms within poliayses;

the insured makes only broad choices regarding general concepts of coverage,
risk, and cost. Not only does the insurance company draft the documents, but it
does so with far more knowledge than the typical insured of the consequences of
particularwords.

1989NMSC-073, 1 21, 783 P.2d at 469Cognizant of this imbalance in power, ‘as a matter of
public policy’ courts ‘generally construe[]’ ambiguities ‘in favor of the irsuand against the

insurer.” United Nuclear Corp. v. Allstate Ins. C2012NMSC-032, 7 11, 285 P.3d at 648

(quoting Ponder v. State Farm Mut. Auto. Ins. CAO000NMSC-033, § 26, 12 P.3d 960

967)(citing 2 Steven Plitt et alCouch on Insurancg 22:14 (3d ed2010)). Accordingly, when

a court finds that a term in an insurance policy is ambiguous, “[t]he court's constroicfthe]

policy will be guided by the reasonable expectations of the insured.” Rummel ngtaxilns.

Co., 1997NMSC-041, | 22, 945 P.2d 970, 973%eePhx. Indem. Ins. Co. v. PuJi20O00NMSC-

023, 1 23, 9 P.3d 639, 64qT]he test is not what the insurer intended its words to mean, but
what a reasonable person in the insured's position would have understood them to. mean.”)
Additionally, “[i]t is unnecessary to show that a construction againsingweer is more logical

than a construction against the insured,” so long as both constructions are reasdvaibésl”

Nuclear Corp. v. Allstate Ins. CR012NMSC-032, § 11, 285 P.3d at 64@uoting 2 Plittsupra

§ 22:17, at 22:98-22:99).
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An insurer’sobligationis a question of contract law and will be determined by reference

to the insurance polity terms. SeeSafeco Ins. Co. of Am., Inc. v. McKennE977NMSC-053,

1 18, 565 P.2d 1033, 1037The clauses must be construed as intended to be a ¢terapkk

harmonious instrumentSeeErwin v. United Benefit Life Ins. Co., 1968MSC-067, 17371

P.2d 791, 794(1962). On the other hand, where a clause “read alone is clear and
unambiguous . .it is not necessary to read the coverages together,” because “there is a risk of

creating, rather than identifying, ambiguity.” Battishill v. Farmers All@nos. Co. 2006-

NMSC-004, T 16, 127 P.3dt 1115. Exclusionary clauses in insurance policies are to be
narrowly construed, with the insuredreasonable expectations providing the basis for the

analysis. SeeKing v. Travelers Ins. Co., 19718MSC-013, 1 22, 505 P.2d 1226, 1232 (1973).

NEW MEXICO LAW REGARDING CONTRACT INTERPRETATION

In contract cases, “the role of the court is to give effect to the intention of thaaoyg

parties.” Bogle Farms, Inc. v. Bac4996NMSC-051, § 21, 925 P.2d 1184, 1190. “The primary

objective in construing a contrac not to label it with specific definitions or to look at form
above substance, but to ascertain and enforce the intent of the parties as shown byntiseo€onte

the instrument.” Bogle Farms, Inc. v. Bacd996NMSC-051, 121, 925 P.2dat 1190 (citing

Shaeffer v. Kelton 1986NMSC-117, 8, 619 P.2d 1226, 1226 C.R. Anthony Co. v. Loretto

Mall Partners 199:NMSC-070, | 12, 817 P.2d 238, 242, the Supreme Court of New Mexico
abolished the foucorners standard of contract interpretation, which required a court to
determine whether a contract was ambiguous without considering evideheecocimstances
surrounding the contrdst negotiation. The Supreme Court of New Mexico held that, “in

determining whether a term or expression to which the parties have agreedesr,ua court
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may hear evidence of the circumstances surrounding the making of the contract and of any
relevant usage of trade, course of dealing, and course of performda@@’NMSC-070, | 12,

817 P.2d at 2423 (footnote omitted).The Supreme Court of New Mexico went on to discuss

the parolevidence rule:

The parol evidence rule is a rule of substantive law that bars admission of
evidence extrinsic to the contract to contradict and perhaps even to supplement
the writing. . . The rule should not bar introduction of evidence to explain terms.
As Professor Corbin observes, “No parol evidence that is offered can be said to
vary or contradict a writing until by process of interpretation the meaning of the
writing is determined.”[A.] Corbin, The Parol Evidence Rule, 53 Yale L.J. 603,
622 (1944).The operative question then becomes whether the evidence is offered
to contradicthe writing or to aid in its interpretation.

C.R. Anthony Co. v. Loretto Mall Partners, 199MSC-070, § 16, 817 P.2d at 243 (footnote

omitted). SeePatterson v. Nine Energy Serv., LLC, No. CIV-1¥16 JB/GBW, 2018 WL

6250608, at *19 (D.N.M. Nov. 29, 2018)(Browning, J.). If a contract is ambiguous, however,

“evidence will be admitted to aid in interpreting the parties’ expressions.. AhfRony Co. v.

Loretto Mall Partners1991 NMSCO070, 112, 817 P.2dt 242 (citation omitted). “On the other

hand, if the court determines that the contract is clear and unambiguous on its faceeefidenc

the circumstances surrounding the transaction is inadmigsibkey or modify its term% C.R.

Anthony Co. v. Loretto Mall Partners, 1991 NM®ZO0, 112, 817 P.2d at 242 (emphasis in

original)(citation omitted).
The questionwhether an agreement contains an ambiguity is a matter of SaeMark

V., Inc. v. Mellekas 1993NMSC-001, Y12, 845 P.2d 1232, 1235 (citing Levenson v. Mopley

1987NMSC-102, 17, 744 P.2d 174, 176). “An ambiguity exists in an agreement when the

parties’ expressions of mutual assent lack claritidrk V, Inc. v. Mellekas1993NMSC-001,

1 12, 845 P.2d at 1235 (citation omitted). If, however, the “evidence presented is1sbgilab
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reasonable person could hold any way but one, then the court may interpret the meaning a

matter of law.” Mark V, Inc. v. Mellekas 1993NMSC-001, Y12, 845 P.2d at 1235. If,

howeve, the court finds that the contract is “reasonably and fairly susceptible fefedif

constructions, an ambiguity exists.” Mark V, Inc. v. MelleKEBO3NMSC-001, Y12, 845 P.2d

at 1235 (citing Vickers v. North Am. Land Dev., Int980NMSC-021, 19,607 P.2d 603, 606).

New Mexico courts may consider extrinsic evidence to determine “whethendghaing of a

term or expression contained in the agreement is actually uncl®&tk V. Inc. v. Mellekas

1993NMSC-001, 112, 845 P.2d at 1235 (“New Mexico law, then, allows the court to consider
extrinsic evidence to make a preliminary finding on the question of ambiguityR); AAthony

Co. v. Loretto Mall Partnerd991NMSC-070, Y15, 817 P.2d at 2423 (“We hold today that in

determining whether a terr expression to which the parties have agreed is unclear, a court
may hear evidence of the circumstances surrounding the making of the contract and of any
relevant usage of trade, course of dealing, and course of performance.” (citaticootodef
omitted)). Once the court concludes that an ambiguity exists, the resolution of thguigmbi

becomes a question of fackeeMark V, Inc. v. Mellekas1993NMSC-001, 13, 845 P.2d at

1235. To decide an ambiguous term’s meaning, “the fact finder may epesitinsic evidence
of the language and conduct of the parties and the circumstances surrdbadaggeement, as

well as oral evidence of the parties’ intenMark V, Inc. v. Mellekas1993NMSC-001, 113,

845 P.2d at 1236.New Mexico contract law réquires the construction of ambiguities and
uncertainties in a contract most strongly against the party who drafted thactdnBchultz &

Lindsay Const Co., 1972NMSC-013, 16, 494 P.2d 612, 614SeeRummel v. Lexington Ins.

Co,, 1997NMSC-041, 122, 945 P.2cat 977 (“An ambiguity in an insurance contract is usually
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construed against the insurer, because courts will weigh their interpreigamst the party that
drafted a contract’'s language.”)The Supreme Court of New Mexico summarized the daw
contract interpretation in New Mexico as follows:

The court may consider collateral evidence of the circumstances sunguhdi
execution of the agreement in determining whether the language of thmegtee

is unclear. C.R. Anthony, 112 N.M. at 5689, 817 P.2d at 2423. If the
evidence presented is so plain that no reasonable person could hold any way but
one, then the court may interpret the meaning as a matter ofidaat 510, 817

P.2d at 244. If the court determines the tontract is reasonably and susceptible

of different constructions, an ambiguity existgickers v. North Am. Land Dev.,

Inc., 94 N.M. 65, 68, 607 P.2d 603, 606 (198®&t that point, if the proffered
evidence of surrounding facts and circumstances is in dispute, turns on witness
credibility, or is susceptible of conflicting inferences, the meaning must be
resolved by the appropriate fact finder

Mark V, Inc. v. Mellekas, 1998IMSC-001, T 12, 845 P.2d at 1235.

NEW MEXICO LAW REGARDING THE IMPLIED COVENA NT OF GOOD FAITH
AND FAIR DEALING

“Whether express or not, every contract imposes upon the parties a duty of goouidfaith a

fair dealing in its performance and enforcemeniVatson Truck & Supply Co., Inc. v. Males

1990NMSC-105, T 12, 801 P.2d 639, 64&tations omitted). “Broadly stated, the covenant
requires that neither party do anything which will deprive the other of thefite of the

agreement.” Watson Truck & Supply Co. v. Males, 198MSC-105, T 12, 801 P.2d at 642

(internal quotation marksmitted). New Mexico has recognized that a cause of action for breach

of the covenant of good faith and fair dealing sounds in conti@eeBourgeous v. Horizon

Healthcare Corp1994NMSC-038, 1 16, 872 P.2d 852, 85The Court has previously held that

a “claim for the breach of the covenant of good faith and fair dealing is derigdtikie breach

of-contract claim.” Back v. ConocoPhillips Co., 2012 WL 6846397, at *22 (D.N.M. Aug. 31,

2012)(Browning, J.)(citingArmijo v. N.M. Dept of Transp., 2009 WL 1329192, at *7 (D.N.M.
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Apr. 6, 2009)(Browning, J.)). The Supreme Court of New Mexico has also explained that tort
recovery for breach of the covenant of good faith and fair dealing is permissilyl where a

special relatnship exists, such as between an insurer and its ins8esBourgeous v. Horizon

Healthcare Corp.1994NMSC-038, | 16, 872 P.2d at 857The “relationship of insurer and

insured is inherently unbalanced; the adhesive nature of insurance contractshglacssrer in

a superior bargaining position.’Bourgeous v. Horizon Healthcare Corp., 198MSC-038,

117, 872 P.2d at 857 (citations omitted)(internal quotation marks omitgdjilarly, the Court

of Appeals of New Mexicoin accord withBourgeouss. Horizon Healthcare Corp., has held that

“[t]he claim of breach of good faith and fair dealing sounds in contraldasit when no ‘special

relationship’ such as that between an insured and insurer exld&shann v. KindetMorgan

CO2 Co., 2006NMCA-127, 1 18, 144 P.3d 111, 11quetingBourgeous v. Horizon Healthcare

Corp., 1994NMSC-038, 1 18, 872 P.2ak 857).

The Supreme Court of New Mexico has indicated that “the duty to not act in bad faith or
deal unfairly” which an implied covenant of good faith and fear dealing within a contract
imposes,‘becomes part of the contract and the remedy for its breach is on the contratt itsel

Bourgeous v. Horizon Healthcare Corp., 198MSC-038, 1 17, 872 P.2d at 857 (discussing an

Arizona case andistinguishing this measure of damages from tort damages that are available fo
breach of this covenant in the insurance contekt)the insurance context, however, a plaintiff

can recover tort damages for breach of this implied coven&®e Bourgeousv. Horizon

Healthcare Corpl1994NMSC-038, 17, 872 P.2d at 857.

As the Supreme Court of New Mexico explained in Continental Potash, Inc. v. Freeport

McMoran, Inc, 1993NMSC-039, 858 P.2d 66:
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Whether express or not, every contract in New Mexico imposes the duty of good
faith and fair dealing upon the parties in the performance and enforcement of the
contract. The breach of this covenant requires a showing of bad faith or that one
party wrongfully and intentionally used the contract to the detrimetiteobther

party.
1993NMSC-039, | 64, 858 P.2d at 82 (citing Watson Truck & Supply Co. v. Males,- 1990

NMSC-105, § 10, 801 P.2d at 642%eeSanders v. FedEx Ground Package Sys., 2008C-

040, 17, 188 P.2d 1200, 1203.

However, the implied covenant of good faith and fair dealing protects only

against bad faith- wrongful and intentional affronts to the other p&stsights, or

at least affronts where the breaching party is consciously aware of, and proceeds
with delibeate disregard for, the potential of harm to the other p&imply put,

in contract there is no implied covenant to exercise “ordinary care,” or even
“slight care,” and the fact that the breaching party may not have acted with
ordinary or slight care is immaterial to the questions whether the contract has
been breached and if so, what damages should be awarded for the breach.

Paiz v. State Farm Fire & Cas. C©994NMSC-079, 880 P.2@800,309-10 (footnote omitted).

The Supreme Court of New Mexico has expressed reluctance, however, to use the afvenant
good faith and fair dealing “under circumstances wher& may be argued that from the
covenant there is to be implied in fact a term or condition necessary to bfquiirpose of a

contract.” Watson Truck & Supply Co. v. Maled990NMSC-105, | 12, 801 P.2d at 642.

Generally, in the absence of an express provision on the subject, a contract
contains an implied covenant of good faith and fair dealing between the parties.
Watson Truck & Supply Co. v. Males, 111 N.M. 57, 60, 801 P.2d 639, 642 (1990);
Soencer v. J.P. White Bldg., 92 N.M. 211, 214, 585 P.2d 1092, 1095 (1978).
Under the implied covenant of good faith and fair dealing, courts can award
damages against a party to a contract whose actiodsrcut another party's
rights or benefits under the contradtvatson Truck & Supply Co., 111 N.M. at

60, 801 P.2d at 6420ur Supreme Court has nevertheless refused to apply this
implied covenant to override an expresswdl termination provision inan
integrated, written contract.Melnick, 106 N.M. at 731, 749 P.2d at 1110;
Bourgeous v. Horizon Healthcare Corp., . . . 872 P.2d 852, 856 (1994).

Kropinak v. ARA Health Servs., Inc., 200MMCA-081, § 5, 33 P.3d 679, 681.
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NEW MEXICO LAW REGARDING PUNITIVE DAMAGES

“Punitive damage$are not compensation for injuty. Gonzales v. Surgidev Corp.

1995NMSC-047, 1 12, 899 P.2d 594, 597 (quotBigte v. Powell1992NMCA-086, 13, 839

P.2d 139, 144).“Punitive damages do not measure a ltsshe plaintiff, but rather punish the

tortfeasor for wrongdoing and serve as a detefré®anchez v. Claytqri994NMSC-064, 1 11

877 P.2d 567, 572" Punitive damages may not be awarded unless there is an underlying award

of compensation fodamages$. Gonzales v. Surgidev Corp., 198B4SC-047, 1 12, 899 P.2at

597 (citing N.M. Rules Ann. 13-1827) Plnitive damages serve two important policy objectives
under our state common law: to punish reprehensible conduct and to deter similar conduct in the

future” Akins v. United Steel Workers of Am., AFCIO, CLC, Local 18720106NMSC-031,

20, 237 P.3d 744, 74@iting Bogle v. Summit Inv. C9.2005NMCA-024, 1 34107 P.3d 520

531). {T]he award of punitive damages requires a culpable mental state because suggsdama
aim to punish and detéculpable conduct beyond that necessary to establish the underlying

cause of actio. Yedidag v. Roswell Clinic Corp., 2008MSC-012, T 58, 346 P.3d 1136,

1152 (quotingWalta v. Gallegos Law Firm, P.C2002NMCA-015, { 56, 40 P.3d 449, 461

“New Mexico recognizes that, although punitive damages are not normalltdeddr a breach
of contract, a plaintiff may recover punitive damages when a deféadastich waSmalicious,
fraudulent, oppressive, or committed recklessly with a wanton disregard for the plaintiff

rights!” Anderson Living Tr. v. ConocoPhillips Co., 992 Supp.2d 979, 1046 (D.N.M.

2013)Browning,J.)(citingRomero v. Mervyn’s, 198%MSC-081, 1 23, 784 P.2d 992, 998

In determining punitivalamage awards, New Mexico courts apply a preponderance of

the evidence standardseeJessen v. NdtExcess Ins.1989NMSC-040, | 15, 776 P.2d 1244,
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124748 (citing United Nuclear Corp. v. Allendale Mut. Ins., 19881SC-090, 11 14, 89, 709

P.2d 649, 653, 666):To be liable for punitive damages, a wrongdoer must have some culpable
mental stateand the wrongdo&s conduct must rise to a willful, wanton, malicious, reckless,

oppressive, or fraudulent levelClay v. Ferrellgas, InG.1994NMSC-080, 112,881 P.2dat 14

(citations omitted)(citingMcGinnis v. Hongwell, Inc, 1996NMSC-043, 131, 791 P.2d 452,

460, Loucks v. Albuguerque NdtBank, 1996 NMSC-176, 148, 418 P.2d 191, 199Factors to

be weighed in asseing punitive damages are the enormity and nature of the waokgany

aggravating circumstancesSeeGreen Tree Acceptance, Inc. v. Laytd®83NMSC-006, T 9,

769 P.2d 84, 87 (citindweitzer v. SancheZ1969NMCA-055, 1 26, 456 P.2d 882, 886).
Punitive damages may be imposed “when a party intentionally or knowingly commits ywrongs
or “when a defendant is utterly indifferent to the plaintiff's rights, evahefdefendant lacked

actual knowledge that his or her conduct would violate those rightsdidag v. Roswell Clinic

Corp, 2015NMSC-012, 158, 346 P.3dat 1152 (citing N.M. Rules Ann. 131827;Kennedy V.

Dexter Consol. Sch 2000NMSC-025, T 32, 10 P.3d 115, 1:26). “Recklessness requires

indifference to the rights of the victimather than knowledge that the conduct will violate those

rights” Kennedy v. Dexter Consol. S&£h2006NMSC-025, § 32, 10 P.3dt 125(citing Torres

v. El Paso Elec. Cp1999NMSC-029, T 28, 987 P.2d 386, 397). €€klessness in the context

of punitive damages refers tahe intentional doing of an act with utter indifference to the

consequences. Torres v. El Paso Elec. Co., 1988/SC-029, 1 28, 987 P.2dt 397 (quoting

N.M. Rules Ann. 13-1827). “The degree of the risk of danger involved in the activity inaquesti
is a relevant factor in determining whether particular conduct rises tovideoferecklessness.

Torres v. El Paso Elec. Co., 19BB/1SC-029, | 28, 987 P.24dkt 397 “A defendant does not act
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with reckless disregard to @aintiff’s rights merely by failingto exercise even slight care,

absent the requisiteulpable or evil state of mind. Anderson Living Tr. v. ConocoPhillips

Co., 952F. Supp. 2dat 1031 (quotingPaiz v. State Farm Fire & Cas. C4994NMSC-079,

1 26, 880 P.2dat 308). The Court has previously addressed punitive damages under New

Mexico law in various situationsSee e.g, Rimbert v. Eli Lilly & Co. 577F. Supp.2d 1174,

1242 (D.N.M. 2008Browning,J.)(holding a genuine issue of material faciponitive damages
existed where a party had “demonstrated that persons at Eli Lilly may hemeab@re of a

problem, perceived or actual, linking Prozac with increased suicidality arehe#&)t Applied

Capital, Inc. v. Gibson, 55&. Supp.2d 1189, 1196 (D.N.M. 200{@Browning,J.)(granting
punitive damages where the defendantentionally deceived Applied Capital, misrepresenting
Legato Staffings financial resources and creditworthiness, the existence of the rig, and the bona

fides of the transaction generally Faniola v. Mazda Motor Corp., No. CI®2-1011 JB/RLP,

2004 WL 1354469, at *1,6 (D.N.M. Apil 30, 2004|Browning,J.)(noting that & reasonable
factfinder could[not] find that Mazda had a culpable mental state in desigi@hfuel tank
when ‘Mazdds design was and is accepted in the industng the design met “federal safety
standards,” although the facts showed that “[t]he brake shoe rotated undag Barghicle,
striking several places, and punctured her gas'taakising the car to catch fire).

While the Supreme Court of New Mexico has not addressed punitive damages arising
from automobile accidents, the Court of Appeals of New Mexico has upheld punitive damage
awards when drivers used alcohol or drugs, drove while intoxicated and suffenmgafr
extreme lack of sleep, and drove erratically or far beyond the speed BeéDeMatteo v.

Simon 199:NMCA-027, 812 P.2d 365vejcara v. Whitmanl97:NMCA-093, 487 P.2d 167
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Sanchez v. Wiley, 199RMCA-105, 946 P.2d 650. ISvejcara v. Whitmanthe Court of

Appeals of New Mexico upheld a jury’s punitive damages award where:

Defendant was driving in a reckless manner while intoxicatdd. turned into

slow moving orcoming traffic. He stated he was traveling three miles per hour
and yet the force of his ¢arimpact spun plaintiffscar almost 90 degrees, blew

out the left rear tire, bent the left rear wheel, ruptured the gas tank, and bent the
left rear door and fender for a total damage exceeding $1,0000®.collision
caused both plaintiffs to receive personal injuries som&hath are permanent

and disabling.

1971NMCA-093, 1 21, 487 P.2at 170 The Court of Appeals of New Mexico likewise upheld

a jury’s award irDeMatteo v. Simon, wherein the party “drove three to four hours the day before

the accident, slept about five hours in his car, remained awake for the next tveemsy
immediately prior to the accident, and then consumed marijuana shortly beforecithena
allowed the jury to conclude that punitive damages were wartant®®1NMCA-027, 1 7, 812

P.2dat 364 In Sanchez v. Wileythe Court of Appeals of New Mexico reversed a directed

verdict for the defendant, because, as the defent@gpeared to be under the influence of
alcohol immediately following the accideht jury could reasonably award punitive dansmge
1997NMCA-105, 16, 946 P.2ak 655.

The Court predicts that the Supreme Court of New Mexico would agree with these Court

of Appeals of New Mexico casesSeeGuidance Endodontics, LLC v. Dentsply’lntinc., 708

F.Supp.2d at 12245. The Supreme Courf New Mexico has made clear that utter
indifference is sufficient for awarding punitive damages, and the risks,ieuet the certainty
that a harm will occur, associated with excessive speed, erratic driving,cahdland drugs

while driving are both known and highSee e.q, Yedidag v. Roswell Clinic Corp., 2015

NMSC-012, § 58, 346 P.3dt 1152 Torres v. El Paso Elec. Co., 198®1SC-029, 1 28, 987
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P.2d at 397 Green Tree Acceptance, Inc. v. Layton, 19894SC-006, 7 9, 769 P.2dt 87.

Further, the Supreme Court of New Mexico considers a party’s knowledge of ane tail

follow state law when upholding punitive damages awaseClay v. Ferrellgas, Inc.1994

NMSC-080, 1 21, 881 P.2dt 16 (“Ferellgas employees testified that they knew of the state
laws that required them to install a vapor barrier and to properly vent the trunkaafr ttrien
they installed the tank... There is no question that they did not comply with these

requiremerd.”). In DeMatteo v. SimonSvejcara v. Whitmgrand_Sanchez v. Wileyhe drivers

using substances, speeding, and driving erratically egregiously violatéestedllished and
understood driving rules and norms, which, like failing to follow the regulations for ingtalli

propane tanks, accompany “high risk[s] of harm.” Clay v. Ferrellgas, Inc.;NBEIC-080,

24,881 P.2@t 17.

LAW REGARDING THE UPA

“The UPA provides individual and class action remedies for unfair, deceptive, or

unconscionabléradepractices.” Valdez v. Metro. Prop. & Cas. Ins. Co., at *19 (D.N.M. Mar.

31, 2012)(Browning, J.)(citing Ouynh Truong v. Allstate Ins. Co., 2QMB5C-009, § 22, 227

P.3d 73, 80)). “Generally speaking, the UPA is designed to provide a remedy agslieating

identification and false or deceptive advertising.” Lohman v. Dai@tewsler Corp., 2007

NMCA-100, 1 22, 166 P.3d 1091, 1096.

3%Here, the Court must look to how the Supreme Court of New Mexico, rather than the
Court of Appeals of New Mexico, would resolveethase. Federal courts sitting in diversity
must apply the substantive law of the state that would otherwise have jurisdictidheekims
at issue. SeeErie, 304 U.S. at 78. In the absence of an authoritative pronouncement from the
highest court, a federal court’s task under Enie doctrine is to predict how the state’s highest
court would rule if presented with the same caSeeWade v. EMCASCO Ins. Co., 483 F.3d
657, 666 (10th Cir. 2007). When making &mie guess, a federal court should follow
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To state a claim under the UPA for an unfair or deceptive practice, a complaint must
allegefour elements

First, the complaining party must show that the party charged made an “oral or
written statement, visual description or other representation” that was faitbe

or misleading Ashlock, 107 N.M. at 101, 753 P.2d at 34%econd, the false or
misleading representatianust have been “knowingly made in connection with

the sale, lease, rental or loan of goods or services in the extension of credit
or .. .collection of debts.” Id. Third, the conduct complained of must have
occurred in the regular course of the reprementrade or commercdd. Fourth,

the representation must have been of the type that “may, tends to or does, deceive
or mislead any person.Id.

Stevenson v. Louis Dreyfus Corp., 199MSC-051, { 13, 811 P.2d 1308, 131The

gravamen of an unfaitrade practice is a misleading, false, or deceptive statement made

knowingly in connection with the sale of goods or services.” Diversey Corp. v.-Sbhame

Corp, 1998NMCA-112, 1 17, 965 P.2d 332, 338. “The ‘knowingly made’ requirement is met if
a party was actually aware that the statement was false or misleading when madteo
exercise of reasonable diligence should have been aware that the statement was false o

misleading.” Stevenson v. Louis Dreyfus Cord991NMSC-051, {17, 811 P.2d at 13112.

Notably, a plaintiff need not prove detrimental reliance upon the defeisdegfiresentations.

intermediate stateourt decisions “unless other authority convinces us that the state supreme
court would decide otherwise.’Koch v. Koch Indus., In¢.203 F.3d 1202, 1230 (10th Cir.
2000)(quotingDaitom, Inc. v. Pennwalt Corp., 741 F.2d 1569, 1574 (10th Cir. 1984)). The
Court predicts that the Supreme Court of New Mexico would agree_with Lohmanmileba
Chrysler CorpandDiversey Corp. v. Chem-Source Corp., 1998CA-112, 965 P.2d 332., that

the UPA provides a remedy against misleading, false, or deceptive statensestated with
advertising and the sale of goods, based on the Court’'s read of the Supreme Court of New
Mexico’s opinion in_Stevenson v. Louis Dreyfus Corp., 188MSC-051, 811 P.2d 1308&tating

that the UPA is modeled after the Uniform Deceptive Trade Practices Act, WirmVides a
private remedy to persons likely to suffer pecuniary harm for conduct involvihgr eit
misleading identificatin of business or goods or false or deceptive advertising.” Stevenson v.
Louis Dreyfus Corp., 199NMSC-051, 1 13, 811 P.2d at 131Q (citingN.M. Stat. Ann. &7-

12-1). The Court will, accordingly, apply New Mexico law as articulated in Lohman v. I[Baim
Chrysler Corp. and Diversey Corp. v. Chem-Source Corp., Nd@8A-112, 965 P.2d 332.
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SeeLohman v. DaimleiChrysler Corp. 2007NMCA-100, 135, 166 P.3d at 1098. The Court

has previously construed thPA and has noted that, “in the right circumstances, it could grant
judgment as a matter of law on whether a statement is deceptive or misleading” halthoug

“generally the question is a matter of factGuidance Endodontics, LLC v. Dentsply Int’l, Inc.

728 F.Supp. 2dat 1193. The Court has also concluded that a communication can mislead even

if it is not false. SeeGuidance Endodontics, LLC v. Dentsply Int'l, Inc., 728Skpp.2d at

1194-95.
Under the UPA, unconscionable trade practices include:

act[s] or practice[s] in connection with . the extension of credit in the collection
of debts that to a person’s detriment:

(1) take]] advantage of the lack of knowledge, ability, experience
or capacity of a person to a grossly unfair degree; or

(2) result[] in a gross disparity between the value received by a
person and the price paid.

N.M. Stat. Ann. &7-122(E). Accordingly, a trde practice can be procedurally unconscionable
under 857-122(E)(1) or substantively unconscionable undé&78122(E)(2). SeeCordova v.

World Fin. Corp, 2009NMSC-021, 121, 308 P.3d 901, 907 (“The doctrine of contractual

unconscionability can be analyzed from both procedural and substantive perspectives.”)
“Procedural unconscionability. .examines the particular factual circumstances surrounding the
formation of [a] contract, including the relative bargaining strength, sogdtisin of the parés,

and the extent to which either party felt free to accept or decline terms demarttiedoliyer.”

Cordova v. WorldFin. Corp, 2009NMSC-021, 923, 308 P.3d at 96@8. Substantive

unconscionability, on the other hand, “concerns the legality ande$siraf the contract terms

themselves,” and “focuses on such issues as whether the contract terms are cdgnmercial
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reasonable and fair, the purpose and effect of the terms, tfedeamess of the terms, and other

similar policy concerns."Cordova v. Wod Fin. Corp, 2009NMSC-021, 122, 308 P.3d at 907.

A contractual term is substantively unconscionable if it is illegal, ori$ igrossly unreasonable

and against our public policy under the circumstances,” Cordova v. WorldCBip, 2009

NMSC-021, 131, 308 P.3d at 909, even if “there is not a statute that specifically limits [such]
contract terms,” because “[rjuling on substantive unconscionability is an inhegeitable

power of the court, and does not require prior legislative actitafe exel. King v. B&B Inv.

Grp., Inc, 2014NMSC-024, 133, 329 P.3d 658, 670. Moreover, the UPA’s provisions
regarding unconscionability “evince[] a legislative recognition that, und&iceonditions, the

market is truly not free, leaving it for courts tetermine when the market is not free, and
empowering courts to stop and preclude those who prey on the desperation of others from being

rewarded with windfall profits.”_State ex rel. King v. B &B In8rp., Inc., 2014NMSC-024,

1 33,329 P.3d at 671.

Under the UPA, “[a]ny person who suffers any loss of money or property, real or
personal, as a result of any..method, act or practice declared unlawful by the [UPA] may bring
an action to recover actual damages or the sum of one hundred dollars (@ii@Bgver is
greater.” N.M. Stat. Ann. § 57-12-10(B). UPA plaintiffs do not need to show actual damages, or
the actual loss of money or property to recover statutory damages, hovesektohman v.

DaimlerChrysler Corp.200#ANMCA-100, 1 44, 166 P.3d at 109900 (“[T]he UPA does not

require proof of actual monetary or property 10s%>”).

3The Court is at a loss to explain this interpretation of the UPA’s statutorydgag
which makes statutory damages available to “[a]ny person who suffers angf logmey or
property, real or personal, as a result of any employment by another person bbd, raet or

- 140 -



practice declared unlawful by the Unfair Practices Act.” N.M. Stat. Ar5vV-8210(B). The
Court agrees with the straightforward reading of the statutory text thatuprente Court of
New Mexico articulated:

The first remedy under the statute, injunctive relief, expressly is not
conditioned upon proof of monetary loss. Any perskely to be damaged by an
unfair or deceptive trade practice of dmatmay obtain such relief; monetary loss
is “not required.” Section 572-10(A). For example, relief under this provision
might be had by one commercial enterprise from the deceptive advertising
campaign of another. A competitor might complain that their company could
suffer loss of market share and profits because the public might be deceived. . ..

In contrast, recovery of damages under paragraph (B) includes only those
persons “who suffer any loss of money or property.” The paragraph authorizes
recovery of “actual damages” or the sum of one hundred dollars, whichever is
greater. Section 5¥2-10(B). Such damages might be suffered either by a
consumer of goods or services, or the commercial competitor of an enterprise
engaged in deceptive tradeaptices. However, in either case the aggrieved party
must produce evidence of “loss of money or property” as a result of the practice.

Page and Wirtz ConstCo. v. Solomon, 1998IMSC-063, 112122, 794 P.2d 349, 3535

(emphasis in original). In the next paragraph, however, the Supreme Court of New Mexico,

without explanation, reached a contrary conclusion: “The record in this efsets no such
[monetary or property] loss. Therefore, recovery is limited to one hundred dollafs 1990

NMSC-063 123, 794 P.2d at 355. Eight years later, the Court of Appeals of New Mexico

elaborated on that headratching holding:

The court [below] erred in linking recovery under the UPA to proof of actual
damages. Section 82-10(B) authorizes the recovery of “actual damages or the
sum of one hundred dollars ($100), whichever is greater.Page & Wirtz
Construction Co. v. Solomon, 110 N.M. 206, 212, 794 P.2d 349, 355 (1990)
(citing 857-1210(B)), the Supreme Court held that if a plaintiff produces no
evidence showing loss of money or property, “recovery is limited to one hundred
dollars, which may be trebled by the court whaa party willfully has engaged in
the unfair or deceptive practice.” Thus, Plaintiff was only required to put on
evidence of his actual losses as it pertained to recovery of actual damages. In
absence of actual losses, Plaintiff is still entitted und®A to recover the
statutory damages of one hundred dollars.

Jones v. General Motors Corp., 199B4CA-020, § 23, 953 P.2d 1104, 1109. The Court cannot,
however, take its own, independent view of state law and must, instead, defer to Mew Me

courts onquestions of New Mexico lawSeeErie, 304 U.S.at 78 (“[W]hether the law of the
State shall be declared by its Legislature in a statute or by its highest codkdrsian is not a
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In a class action under the UPA, statutory damages are available only nantiesl
plaintiff whereas class members can recover only their actual dam&ges\.M. Stat. Ann.
§ 57-12410(B). Injunctive relief under the UPA is available to people “likelp¢odamaged by
an unfair or deceptive trade practice under the principles of equity and on terms that the court
considers reasonable. Proof of monetary damage, loss of profits or intent to aeckike
unfair advantage of any person is not required.” N.M. Stat. ABi7-B210(A). Moreover, the
court “shall award attorney fees and costs to the party complaining of an unfaiceptize
trade practice or unconscionable trade practice if the party prevails.” N.MA8ta 857-12-
10(C).

LAW REGARDING THE UIPA

The New Mexico Legislature passed the UIPA “to regulate trade practices in the
insurance business and related businesses,” including “practices in thisvkieh constitute
unfair methods of competition or unfair or deceptive acts artipess.” N.M. Stat. Ann. § 59A
16-2. Section 59A-16-4 proscribes certain misrepresentations that relate to insurance
transactions, including “misrepresent[ing] the benefits, advantages, conditiogsnerdf any
policy.” N.M. Stat. Ann. 8§ 59A164. Section 59A-16-5 forbids “untrue, deceptive or
misleading” advertisements that relate to insurarid@4. Stat. Ann. 8 59A1L6-5. Section59A-

16-8 makes actionable certain falsifications of insurance records and the circufd@amy dalse
statement of thénancial condition of an insurer.” Various provisions in the UIPA proscribe

discrimination in relation to insurance transactioSge e.g, N.M. Stat. Ann. 88 59A16-11 to-

matter of federal concern.”). Consequently, the Court will apply the UPReaSupreme Court
of New Mexico and the Court of Appeals of New Mexico applied the statiRage and Wirtz
Construction Co. v. Solomon and Jones v. General Motors ,Gespectively.
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13.2. Section59A-16-19 prohibits anticompetitive insurance practices “resuj or tending to

result in unreasonable restraint of, or monopoly in, the business of insurance.” N.M. St&t. Ann.

59A-16-19.

The UIPA imposes liability for a laundry list of unfair insurance claimsctes,

including the following:

A.

misrepresentingotinsureds pertinent facts or policy provisions relating to
coverages at issue;

failing to acknowledge and act reasonably promptly upon communications
with respect to claims from insureds arising under policies;

failing to adopt and implement reasonalg&andards for the prompt
investigation and processing of insureds’ claims arising under policies;

failing to affirm or deny coverage of claims of insureds within a
reasonable time after proof of loss requirements under the policy have
been completed and submitted by the insured;

not attempting in good faith to effectuate prompt, fair and equitable
setlements of an insured’s claims in which liability has become
reasonably clear;

failing to settle all catastrophic claims within a nindby period after the
assignment of a catastrophic claim number when a catastrophic loss has
been declared;

compellirg insureds to institute litigation to recover amounts due under
policy by offering substantially less than the amounts ultimately recovered
in actions brought by such insureds when such insureds have made claims
for amounts reasonably similar to amountsmately recovered,

attempting to settle a claim by an insured for less than the amount to
which a reasonable person would have believed he was entitled by
reference to written or printed advertising material accompanying or made
part of an application;

attempting to settle claims on the basis of an application that was altered

without notice to, or knowledge or consent of, the insured, his
representative, agent or broker;
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J. failing, after payment of a claim, to inform insureds or beneficiaries, upon
request by them, of the coverage under which payment has been made;

K. making known to insureds or claimants a practice of insurer of appealing
from arbitration awards in favor of insureds or claimants for the purpose
of compelling them to accept settlements or compromises less than the
amount awarded in arbitration;

L. delaying the investigation or payment of claims by requiring an insured,
claimant or the physician of either to submit a preliminary claim report
and then requiring the subsequent submission of formal proof of loss
forms, both of which submissions contain substantially the same
information;

M. failing to settle an insured’s claims promptly where liability has become
apparent under one portion of the policy coverage in order to influence
settlement undesther portions of the policy coverage;

N. failing to promptly provide an insured a reasonable explanation of the
basis relied on in the policy in relation to the facts or applicable law for
denial of a claim or for the offer of a compromssdtlement; or

0. violating a provision of the Domestic Abuse Insurance Protection Act.
N.M. Stat. Ann. 8 59AL6-20. Section59A-16-30 provides a cause of action for UIPA violations
and allows attorney’s fees for prevailing partieSee N.M. Stat. Ann. 859A-1630. The
Honorable Bruce D. BlackhenUnited States District Judge for the District of New Mexico,
concluded that a plaintiff failed to plausibly plead a UIPA claim:

Dr. Yumukoglu alleges generally that Provident’s conduct “violates one or more
of the provisions of Section 592A6-20 NMSA 1978 (1984),” the section of the
New Mexico Unfair Insurance Practices Act that prohibits unfair claims pesgcti

Dr. Yumukoglu does not specify which of the fifteen provisions of this section he
feels Provident has violated, and after a review of the statute, the Court cannot
perceive which subsection could have been violated under the fact alksigie.

very least, Dr. Yumukoglu has failed to comply with the pleading requirements of
Federal Rule of Civil Praadure 8(a)(2). Rule 8(a)(2) requires that a civil
complaint set forth “a short and plain statement of the claim showing that the
pleader is entitled to relief.” Here, it is not clear either what Dr. Yumukoglu is
claiming or to what relief he is entitlasghder 8 56A16-20. Dr. Yumukoglu’'s
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claim appears, like his claim for breach of the duty of good faith and faindeali
to be based on Provident’s alleged bad faith in terminating his disabilitfitsene
As discussed above, the Court finds that Provigdestecision to terminate Dr.
Yumukoglu’s benefits did not amount to bad faith. Provident’'s motion for
summary judgment on Plaintiff's claim for statutory violation is granted.

Yumukoglu v. Provident Life & Accident Ins. Co., 131 F. Supp. 2d 1215, 1P2N.M.

2001)(Black, J.)(footnotandcitations omitted). The Court has previously found that a plaintiff
failed to state a claim under rule 12(b)(6) when the complaint did not contain even (daform

recitation of the elements of a cause of action” uilde UIPA. Estate of Gonzales v. AAA Life

Ins. Co., No. CIV 110486, 2012 WL 1132332, at *7 (D.N.M. March 28, 2012)(Browning,

J.)(citingBell Atl. Corp. v. Twombly, 550 U.S. at 555).
ANALYSIS

The Court concludes th&tnancial Indemnity is not entitled to judgment as a matter of
law as to all claims for insureds who have momimum limits UIM coverage, because Bhasker
has alleged that Financial Indemnity’s business practices misled angtedeget only herself
but also proposed class members who purchased gtieataninimum-limits UIM coverage
The Court also concludes that this stage in the proceeding§mancial Indemnity can be liable
to Bhasker for extracontractual and punitive dgesa because Bhasker has alleged that
Financial Indemnity’s decision to sell illusory UIM coverage was willful mckless.
Accordingly, the Court denies the MJP.
l. FINANCIAL INDEMNITY IS NOT ENTITLED TO J UDGMENT AS A MATTER

OF LAW AS TO ALL CLA IMS FOR INSUREDS WHO HAVE NON -MINIMUM

LIMITS UIM COVERAGE, BECAUSE BHASKER HAS ALLEGED THAT

FINANCIAL INDEMNITY'S BUSINESS PRACTICES MISLED AND

DECEIVED PROPOSED CLASS MEMBERS WHO PURCHASED SUCH
COVERAGE.
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The Court will deny the MSJ’s request to grant Financial Indemnity partighjent on
the pleadings as to Bhasker’s claims for insureds who havenmomum limits UIM coverage,
because Bhasker's Complaint alleges that Figindemnity acted in bad faith when it sold and
solicited UIM coverage to the proposed class members. The Court concludes that Beas
the word “illusory” to signify both Financial Indemnity’s valuelessinimum limits UIM
policies and the allegedeceptive and misleading business practices that compelled insureds to
purchase UIM policies above minimum limit&ccordingly, Bhasker’s theory is that Financial
Indemnity misled her and a class of insureds who, like Bhasker, purchased UIM coverage
believing that they would receive the full UIM coverage reflected on their déolesagpages,
whether minimum limits or some greater figure.

A. BHASKER'S USE OF THE WORD “lLLUSORY” ENC OMPASSES
DECEPTIVE AND MISLEADING BUSINESS PRACTICES.

In the MJP, Financialndemnity assertthat “[tlhis Court’s Order indicates clearly that
the illusory coverage claim raised by this case applies to minimum limits UIM geyemat
where any level of UIM limits above the minimum is at issue.” MJP at 4. Finandinimty
cites language from the Court's MOO which emphasizes, for example, that Boadkdr
insurance is illusory and that, because of New Mexico’s offset law, “thenguallyi no possible
underinsured minimum limits claim available” to Bhasker and “other sianly situated members

of the class.” MJP at 4 (quoting MOO atBhasker v. Kemper Cas. Ins. C284 F. Supp. 3dt

1194 (emphasis in MJP)Financial Indemnity argues th&hasker’s illusory coveragtheory
does not apply outside the minimum limits UIM context, because, for example, “righed

has UIM limits of $50,000, $100,000 or any amount greater than $25,000, and the tortfeasor has
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$25,000 in bodily injury liability limits and that amountaffset, the injured insuredill recover
UIM benefits where the damages exceed the tortfeasor’s limits.” MJP at 5a@sphMJP).

Although the Court agrees with Financial Indemnity that coverage at Hiudner
minimum limits is not illusory in theemse that such policies never confer a financial benefit to
insureds, the Court maintains its position that Bhasises the word “illusory’® not only to
refer to valueless, minimum limits UIM coverage but aB® a synonym for the word
“deceptive,” i.e. not in referencdo any particular legal doctrine, such as, for example, the
doctrine ofillusory coverage’” The Court noted in its MOO:

Bhaskers references to “illusory” coverage indicates that she uses the term
loosely. In her Complaint, she alleges that Financial Indemnity sold her
“illusory” UIM coverage. Complaint 1 1, 46, 66, 68, at 1, 7,-18 She also
alleges that the UIM coverage is illusory “in part,” Complaint § 67, at 14, and
“illusory in the event of a covered occurrence, as in this case, involving a
minimally insured driver,” Complaint § 32, at 5Her inconsistent use of
“illusory” is a good clue that her claims are not based on legal theories in which
the coverage “illusory” nature is an element necessary to proveather,
Bhasker seems to be arguing, generally, that her UM/UIM policy did not cover
what she thought it would, in whiatase the UIM coverage was illusory in the
sense that it appeared to be something it was Aotording to her Complaint,

she believes her polity UIM component is worth nothing or close to nothing.
Consequently, even if the Court agreed with Finario@dmnity that the policg

UIM coverage has some value, that designation would not foreclose Blsasker
claims that Financial Indemnity misled her about what the UM/UIM policy
covered

MOO at 7677; Bhasker v. Kemper Cas. Ins. C884 F. Supp. 3@t 1238 (footnote omitted).

3%Black’s Law Dictionary defines “illusory” as: “Deceptive; based on a falseeagon.”
lllusory, Black’s Law Dictionary865 (10th ed. 2014).

3"Black’s Law Dictionary defines theoctrine ofillusory coverageas: “A rule requiring
an insurance policy to be interpreted so that it is not merely a delusion to thel;ispeeaf., a
rule of contract interpretation or reformation that avoids an interpretation thadl wesult in
never triggering an insured’s coverage or having the insurer incur no risk.” [Boatritusory
CoverageBlack’s Law Dicticnary586 (10th ed. 2014).
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Bhasker validated the above analysis during the August 10, 2018, hearing wheateshé¢hst
“this case is about defendant’'s misleading and deceptive business practices. erWheth
coverage is illusory is a subissue to the overarching theme.” Aug. 10 Tr. atlB6{BRasker).
The Court thus concludes that Financial Indemnity’s characterization of Bleshkesory
coverage theory as limited to minimum limits UIM coverage is unavailing.

B. THE SUPREME COURT OF NEW MEXICO WOULD CO NCLUDE

THAT HIGHER -THAN-MINIMUM -LIMITS UIM COVERAGE HAS
VALUE, BECAUSE SCHMICK OFFSETS ARE IN ACCORD WITH NEW
MEXICO PUBLIC POLICY .

As stated above, the Cowgrees with Financial Indemnity that higfteanminimum
limits UIM coverageis not illusory in the sense that sucbveragenever confes a financial
benefit to insureds. Although several state supreme courts have held such covemygethles
Court predicts that the Supreme Court of New Mexico would not join them based on the
Supreme Court of New Mexico’s prior analysis of the legislative intent behind58364& in

Schmick AlthoughSchmickdoes not discuss the illusory coverage questionStipeene Court

of New Mexico inSchmickconcludes that[b]ur statute limits the insurésl recovery to the

amount of underinsured motorist coverage purchased for the insteakfit; that amount will
be paid in part by the tortfeassiiability carrier and theemainder by the insur&sluninsured

motorist insurance carriér Schmick 1985NMSC-073, | 28, 704 P.2d 10% 1099 This

position represents one of two competing statutory approaches to insurandg bébéts in the
UIM context. The Supreme Court of West Virginia, to which Bhasker repeatedlysdilec
Court’s attention, notes thas state’sUIM legislation,

sometimes called reductidgpe or decreasintayer underinsured motorist

coverage, is premised upon the idea that the purpose ofinswded motorist
coverage is to put the insured in the same position he or she would have occupied
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had the tortfeasts liability insurance limits been the same as the underinsured
motorist coverage limits purchased by the insured.

State Auto. Mut. Ins. Co. v. Youler, 396 S.E.2d 737/ ]4. Va. 1990) SeeRuss & Segalla,

Supra8 122:36 (referring to this concept as the “gap theory’New Mexico follows this

approach.SeeFasulo v. State Farm Mut. Auto. Ins. Co., 19894SC-060, 1 13, 780 P.2at 637

(“The purpose of our statute is to assure that, in the event of an accident with amsunetdri
vehicle, an insured motorist entitled to compensation will receive at least the sam aer
underinsurance coverage purchased for his or her Bgnelihe second approach offsets the
tortfeasor’s liability coverage against the amount of damages thasared sustains and makes
the insurer liable to its insured for any excess up to the limits of the insurid’'sdyerage.

See State Auto. Mut. Ins. Co. v. Youler, 396 S.E.at1748. The Supreme Court of West

Virginia notes that this approach to UIM legislation,

sometimes called excesge or floatinglayer underinsured motorist coverage, is
premised upon the idea that the injured person is entitled to recover under his or
her own underinsured motorist coverage to the extent that the torttebaioitity
insurance coverage is insufficient to compensate the injured person fully for his or
her loss, subject only to the limits of the underinsured motorist coverage,

State Auto. Mut. Ins. Co. v. Youler, 396 S.E&d48 and this approaatepresents the stalled

“windfall” that Financial Indemnity referenceB|JP at 8 SeeRuss & SegallaSupra8 122:36
(“Some courts . .validate offsets in order to prevent the insured from receiving double recovery
or coverage for which the insured did not paySuch double recovery concerns are likely why

New Mexico does not follow the excess theoiseeFasulo v. State Farm i Auto. Ins. Cq.

1989NMSC-060, § 13, 780 P.2dt 636-37 (‘Schmick distinguishes statutes under whithe
insureds total damages, and not the amount of uninsured motorist coverage purchased for his

benefit, provide the ceiling on recovery.” (quotiBghmick 1985NMSC-073, 28, 704 P.2d
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1092at 1099). West Virginia, however, follows in full the second approa8SleeState Auto.

Mut. Ins. Co. v. Youler, 396 S.E.2dt 748 (W] e conclude that the tortfeasos liability

insurance coverage is to be set off against the amoudanmdiges sustained by the injured
person, not against the underinsured motorist coverage linf@isphasis in original)).

Whether a state follows the first approach or the second approach is significant f
Bhasler’s illusory coverage theory, because the two approaches represenngliffeticy
considerations. To begin, the gap theory, which New Mexico follows, is more favorable to
insurers than the excess theory, because it caps the amount that insureds caarréqmarenits
insurers to subtract the tortfeasors’ liability limits from what insurers wothldr@ise owe to
insureds. The Supreme Court of New Mexico acknowledged as much when it[¥&id: “
observe that the result reached by [jurisdictions that follow the excess]tlsenomgre equitable
in that the injured insured collects all proceeds for which, ostensibly, a premiubedrapaid
and has his or her damages compensated more fulglimick 1985NMSC-073, § 31, 704
P.2d at 1100. Nevertheless, the Supreme Court of New Mexico contintiligéw Mexicos
uninsured/underinsured motorist statute, as presently enacted by ourtuegidtzes not allow
for such recovery. Schmick 1985NMSC-073, { 31, 704 P.2dt 1100 Hence, the Supreme
Court of New Mexico hasdicated thatin this statethe goal behind UIM legislation is not to
see insureds fully compensated for their damages but rather to see insuredssatedpap to

the amount equal to the UM/UIM protection purchased for theiefitenSeeFasulo v. State

Farm Mut. Auto. Ins. Co., 1989MSC-060, T 13, 780 P.2at 636-37. In contrast, the Supreme

Court of West Virginia, in_Pristavec v. Westfield imance Co. expressly considered the

equitable concerns that the Supreme Court @ivNexicodiscountedwhen, after concluding
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that it would not compare the amount of the tortfeasor’s liability limits with the insutédi
coverage limits, the Supreme Court of West Virginia stated:

To hold otherwise would create the untenable distinction between those persons
who can afford to purchase underinsured motorist coverage with relatively high
coverage limits and who ordinarily would be entitled to the full compensation
benefits of the underinsured motorist statute, and those persons who can afford to
purchase underinsured motorist coverage with only the minimum or relatively low
coverage limits and who ordinarily would not be entitled to underinsured motorist
coverage. We do not believe the legislature intended such an unjust result.

Pristavec v. Westfield Ins. Co., 400 S.E&2d&d82 ComparePristavec v. Westfield Ins. Co., 400

S.E.2dat 582 (“[T]he preeminent public policy in this state under the underinsured motorist
statute is the full compensation of the injured party for his or her damages not categdrysa

negligent tortfeasor, up to the limits of the underinsured motorist coveragt'State Farm

Mut. Auto. Ins. Co. v. Safeco Ins. Co., 20481SC-006, T 7, 298 P.3dt 454 (“The policy

reason for enacting UIM legislation i® put an injured insured in the same position he would
have been in had the tortfeasor had liability coverage in an amount equal to the
uninsured/underinsured motorist protection purchased for the insubeshefit.” (quoting

Schmick 704 P.2d at 109% Bhasker’s citation tdPristavec v. Westfield InsanceCo. to

support her illusorcoverageat-all-limits theory thusdoes not persuade the Courgee MJP
Responseat 56. The public policy behind New Mexico’s approach to offsets does not take
account of an insured’s total damages but instead the amount of UIM coverage purahidesed fo
insured’s benefit, which, in contrast to West Virginia, provides a calnanot a floor.

Bhasker’'s reliance orHardy v. Progressive Specialty trance Co.is similarly

unavailing. To begin, the first question certified to the Supreme Court of Mont&terdy v.

Progressive Specialty Insurance @».whether Montana is a gap theory or an excess theory
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state. SeeHardy v. Progressive Specialty Ins. Co., 2003 MT 85, T 3, 67&R®83e4 (“1. Is the

offset provision in the Progressive policy void in Montana because it violates the puiglycgfol

this state?”)Greg Munro, Exposing “lllusory” Underinsured Motorist Coveragel Trends 28

(2003)("In the case oHardy v. Progressive Specialty Ins. @ending at the Montana Supreme

Court, the insured Hardy seeks to have the offending illusaryow’ UIM definition declared
invalid.” (footnote omitted)). In response, the Supreme CoulMaftanaproclaimed that
Montana is an excess theory statd?ublic policy considerations that favor adequate
compensation for accident victims apply to UIM coverage. The purpose of underinsured
motorist coverage is to provide a source of indemnification when the tortfeasor dpeswid

adequate indemnificatioh.Hardy v. Progressive Specialty Ins. Co., 2003 MT 85, { 21, 67 P.3d

at 896 (internal citations omitted).ContraState Farm Mut. Auto. Ins. Co. v. Marquez, 2001

NMCA-053, 1 6, 28 P.3dt 1133-34 (“The purpose of the statute is to place an injured
policyholder in the same position as the policyholder would have been in if the uninsured

motorist had possessed liability insuraihcéciting Chavez v. State Farm Mut. Auto. Ins. Co.

1975NMSC-011, T 7, 533 P.2d 100, 92 This conclusion- that Montana is an excess
state-- enabled the Supreme Court of Montana to further conclude that the offset provision
within Montana’s UIM statute is void for public policy, as the offset preagkriiardy from
recovering from his UIM policy in addition to the tortfeasor’s liability policgeeHardy v.

Progressive Specialty Ins. Co., 2003 MT 85, 1 21, 67 &886-97. In other wordsHardy v.

Progressive Specialty laganceCo. answered for Motana in 2003 whaSchmickanswered for

New Mexico in 1985:

On appeal we address two issues. The second issue is whether underinsured
motorist benefits are calculated by subtracting the amount of the tortfeasor
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liability coverage from the amouwt the insurets uninsured motorist coverage

or whether the underinsurance benefits due equal the amount of uninsured
motorist coverage purchased for the insisdaknefit in addition to the amount of
liability insurance proceeds available from tbefeasor.

Schmick 1985NMSC-073, 1 6, 704 P.2dt 1094. With some reluctance and cognizant of the
perceived inequity to injured insuredggeSchmidk, 1985NMSC-073, T 3, 704 P.2dat 110Q
the Supreme Court of New Mexicoonfirmed that the Legislate, in enacting8 66-5-301,
intended the first definition, that UIM benefits “aralculated by subtracting the amount of the
tortfeasors liability coverage from the amount of the insugedninsured motorist covergfje
i.e.,, the gap theorySchmick 1985NMSC-073, 1 6, 704 P.2dt 1094 This conclusion- that
New Mexico is a gap theory state enabled the Supreme Court of New Mexico to further
conclude, Uunder a statute like ours, where the most an insured can receive is the amount of
underinsurance pohased for his benefit, that amount must be offset by available liability
proceeds. Schmidk, 1985NMSC-073, T 30, 704 P.2dt 1100. The Court, therefore, predicts
that the Supreme Court of New Mexico would not follow the Supreme Court of Montana in
concluding that higher than minimum limits UIM coverage is illusory.

Bhasker’'s assertion tha&tinancial Indemnity benefits at insureds’pexse each time
Financial Indemnityapplies aSchmickoffset to prevent insureds from receiving their purchased
UIM coverage’s “full dollar valug MJP Response at, 7s true; however, Financial Indemnity

does so in accordance with the |ageFasulo v. State Farm Mut. Auto. Ins. CH989NMSC-

060, T 15, 780 P.2d at 63Bection66-5301 entitles insurers, in the UIM context, to offset the
tortfeasor’s liability limits paymentsSeeSchmick 1985NMSC-073, 1 28, 704 P.2d at 1099
Although thisresultmeans that an insurer may offset an insured’s entire UIM coverage when the

tortfeasor and the insured have equal liability and UIM limits, respecti@elymick and its
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progeny indicate that this effect is hggislative designSeeState Farm Mut. Autdns. Co. v.

Safeco Ins. Co., 2018MSC-006, § 7, 298 P.3dt 454 Samora v. State Farm Mut. Auto. Ins.

Co., 1995NMSC-022, 1 10, 892 P.2dt 603 Fasulo v. State Farm Mut. Auto. Ins. Co., 1989

NMSC-060, 1 15, 780 P.2at 637 Schmick 1985NMSC-073, 1 28,704 P.2d at 1099Unlike

minimum limits UIM coverage, which the Court in its MOO predicts that the Supreme Gfo
New Mexico would conclude is illusory because it rarely, if ever, compels isstrgray out
benefits® insurers avoid paying on naninimum limits UIM policies only when insureds and
tortfeasors by happenstance have equal UIM and liability limits. Hencenpmamum limits
UIM policies have value. The Court recognizes that UIM statutes from afthigdigtions are
more favorable to insureds than §5801is to New Mexico policyholders when such statutes

permit insureds to recover fully for their loss. Nonetheless, the Supreme Chigntvdflexico’s

38 n all cases where the tortfeasor’s liability coverage is equal to or imameBhasker’s
minimum limits UIM coverage, Bhasker can recover nothing from the UIM cgeerdn any
case where the tortfeasor’'s coverage is less tR2&080.00 the tortfeasor is uninsuredee
Weed Warrioy 2016NMSC-050, 10, 245 P.3d at 1212 (“[A]n uninsumdtorist is one who
does not carry the statutory minimum for liability coverage, or $25,000, and injurgdcays
such a driver would be covered by the injured individual's UM coverdgmphasis added)),
and UIM coverage is unavailable pursuant to the terms of the policy. In other Wdd,
Warrior determined that: (i) an uninsured motorist is any driver carrying less thanitimum
$25,0®.00 liability coverage, and (ii) an injured driver with UM/UIM coverage willexil only
UIM benefits if both the UM/UIM coverage and the damages exceed $25,000.00. According t
the Supreme Court of New Mexico, it is the UM, not the UIM, that compensates thalinjure
driver for all damages up to $25,000.00. Hence, the Court in its MOO predictedhbat “
Supreme Court of New Mexico would deem Financial Indemnity’s UIM covetgerny when
its UM/UIM coverage is not greater than $25,000.00l00 at 75;Bhasker v. Kemper Cas. Ins.
Co., 284 F. Supp. 3d at 1237.
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interpretation of the_egislative intent behin@ 66:5-301remains settled law. The Court lacks

both authority and inclination to disturb’.

3%The Court pauses long before predicting that3hpremeCourt of New Mexico would
reject the minority and go with the majority position, given tiet majority position is less
generous to insureds. The Court is partially concerned with the &ghwiickand the trend of
New Mexico insurance law over the years since 1985. The Court has thought longdand har
whether the current Supreme Court of New Mexvould do the same as it digirty-four years
ago. The Court is not sure that the current Supreme Court of New Mexico would do the same,
but as a federal district court, there are rules that restrict its predictiarst, athough the
Supreme Courbf New Mexico decidedschmickin 1985, it has citedschmicktwenty-seven
times since then. There is nothing to indicate that the Supreme Court of New Mdaiuking
for an occasion or an excuse to recons&td#rmick Indeed, it has reaffirmed its central message
as recently as 2013The statutory offset for a tortfeassiiability coverage is contained within
the formula we announced iSchmick for computing the underinsurance benefits due an
insured.” State Farm Mut. Auto. Ins. Co. v. Safeco [@s., 2013NMSC-006, T 20, 298 P.3at
458 Furthermore, it is the majority rule and the better ,rldecause it provides clarity to
insurers and prevents insureds from receiving recovery greater thaortivii¢h they paid As
the Supreme Court of NeMexico stated in State Farm Miai Automobile InsuranceCo. v.
Safeco IngranceCo:

Because the tortfeaser liability limits are taken into consideration, any UIM
insurer . . should not be concerned that the insured will receive more
compensation than what is permitted by the UIM statute as interpreted by case
law. We see no reason to depart from an analysis that has survived a quarter of a
century.

State Farm Mut. Auto. Ins. Co. v. Safeco Ins. Co., 2008C-006, T 15, 298 P.3dt 456
(citing Schmick 1985NMSC-073, 1 24, 704 P.2dt 1098. In sum, the Court would have to
disregard a lot of Supreme Court of New Mexico statementa/énty-sevencases on just a
hunch or a suspicion, and it is unwilling to do thdthe Supreme Court of New Mexico has
spoken; the Couwtill not disregard that language:

The formula is the criterion to be used in determining underinsurance benefits due
and it defines the parameters within whigltoveries must stayTherefore, an
insured collects from his underinsured motorist carrier the difference metusee
uninsured motorist coverage and the tortfeasdrability coverage or the
difference between his damages and the tortfem$iability coverage, whichever

is less.

Schmick 1985NMSC-073, 1 24, 704 P.2ak 1098.
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C. BHASKER’'S WELL -PLED COMPLAINT ALLEGES TH AT FINANCIAL
INDEMNITY 'S BUSINESS PRACTICES DECEIVED AND MISLED THE
PROPOSED CLASS, TO INCLUDE UIM POLICYHOLDERS WI TH
GREATER-THAN -MINIMUM LIMTS COVERAGE.

The question whether the Supreme Court of New Mexico would conclude that higher
limits UIM coverage is illusory has no bearing on Bhasker's claim than€&igalndemnity’s
policy application violated her and the proposedssl members’ reasonable expectations.
Despite the Court’s prediction that the Supreme Court of New Mexico would not conclude tha
the Schmickoffset renders highghanminimumlimits UIM coverage illusory, Bhasker may
proceed on her theory that Finaalcindemnity’s misleading and deceptive business practices
engendered for the proposed clas$o include insureds who purchased fmmimum limits
coverage- a reasonable expectation thiiM insurance provideadditionalcoverage when the
insureds damages exceed what is available from the tortfeasor

Bhasker's welpled Complaint effectively extends her deceptwelmisleading
businesgractices theory to the proposed class. According to the Comhiasker asserts
that she “brings this action on her own behalf, and on behalf of the many insured around the state
who have been deceived Bgfendant’spractices.” Complaint § 4, at 2. The alleged deception
includes Financial Indemnity’s use of, according to Bhaskerirecorrect and inappropriate
form from another state,” which “included ambiguous language that Plaintiff coudthgae
underinsured coverage in excess of her selected liability coverage lif@issriplaint 27, at 4
(citing Policy Application at #4). Bhasker submits several documents in support: (i) Bhasker’s
insuranceapplicationsummarizing her policyseePolicy Applicationat 1-2; and (ii) a formthat

Bhaskersigned that features a eparagraph description of UM/UIM coverageeNew Mexico

Auto Supplement at 1 (Doc. 12¢1Rolicy Form”). That UM/UIM description reads:
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Under New Mexico Insurance Law (NMSA 1978 sec-5$4301), we are
requiredto provide Uninsured and Underinsured Motorist coverage up to the
Bodily Injury and Property Damage liability limits provided in this policy.
Uninsured/Underinsured Motorist bodily injury protects the name insured,
resident relatives and occupants of uninsured vehicle if any of those persons
sustain bodily injury in an accident for which the owner or operator of the motor
vehicle that is legally liable, either does not have insurance, is a hit and run
vehicle, or has insurance in an amount less than the limit of your Uninsured
Motorist Coverage If selected, Uninsured/Underinsured Motorist limits must be
the same for all the vehicles on the policy, and no less than the limits of your
bodily injury liability limits. You have the right to reject such cage, stack the
coverage for bodily injury, or select higher limits of your bodily injury and
property damage limits. If you choose to add together the limits of your gevera
(stack) for each vehicle listed on the policy, your premium will be higher.

Policy Format 1 (emphasis added). Bhasker alleges that Financial Indemnigyg“faistate that

the underinsured coverage is illusory in the event of a covered occurrence,h&s ¢ase,
involving a minimally insured driver.” Complaint { 33, at ShaBker asserts that “[a] purchase

of higher limits, for example, at a premium of $201 would yield] a . . underinsured
indemnification to premium ration of 308/1, which compared to the purchase of minimal
combined coverage for virtually no underinsured indemnification.” Complaint § 34, at 6.
Bhasker alleges that Financial Indemnity “failed to act fairly, ktipeand in good faith when
dealing with the Plaintiff [by] fail[ing] to fully inform Plaintiff of illusory und@sured coverage
with a dispropdionate premium/indemnification ratio when compared to the next tier of
available coverage and to not materially misrepresent the terms of ngwiled coverage.”
Complaint § 35, at 6Bhaskeralso averghat Financial Indemnity “misrepresented to [hH&dt

she would benefit from underinsured coverage when they knew, or should have known, that the
coverage was meaningless,” and that Financial Indemnity made these essnégiions
“knowingly and willfully, with the intent to deceive and induce the Plaintiff inchasing

underinsured coverageComplaint § 29, at 5.
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Bhasker asserts that Financial Indemnity misled the proposed class amibevay. See
Complaint § 52, at 9'U pon information and belief, all underinsured applications and insurance
pdlicies issued by the Defendant to New Mexico policyholders are uniform ireglects
material to the claims brought herg&nComplaint § 73, at 15 (alleging that Financial Indemnity
“failed to deliver the quality or quantity of services applied for pacthased by Plaintiff and
other insured” by not providing sufficiently clear “applications and polici€sdmplaint I 83, at
17 (alleging that Financial Indemnity “misrepresented the terms of theyalid and provided
to Plaintiff and other insureds”Complaint § 93, at 19 (stating that Financial Indemnity “failed
to provide underinsured coverage and/or denied underinsured claims for benefits td Btaintif
other members of the Class”)Bhasker then asserts that, because Financial Indemnity has
deceived many other New Mexicans in the same way as it deceived her, the action idy'proper
maintainable as a class action pursuant to RG2RIINMRA.™° Complaint ] 53-54, at 9.

Financial Indemnityasserts that it “has clearly established that no material issue of fact
remains to be resolvedindis therefore entitled to judgment as a matter of law. MJP Reply at 2

(quoting Newsome v. The GEO Grp., Inc., No. CIV-0233, 2014 WL 12796733t *1).

Bhasker, however, articulates a number of material facts in dispute.s@h disputed issue is

49Bhasker proffers a class definition:

All persons (and their heirs, executors, administrators, successors, and)assigns
who, in the prior six years from the date fding of this complaint, were a
policyholder and/or insured, of a Motor Vehicle Policy issued by defendant where
that policy did not and does not provide underinsured coverage paid for by the
policyholder, and sold and solicited by the defendant, due to the application of an
offset as set forth in NMSA 656-301, otherwise known as the New Mexico offset
law or being a “difference state.”

Complaint 1 54-55, at 9.

- 158 -



that insureds with neminimum limits UIM coverage did not receive benefits for which they
paid and, thus, reasonably expect&keMJP Response at 8. According to Bhasker, because
her policy application evidences that she reasonably expected UIM benefitsnsanaccurate
statements of New Mexico insurance law, and fails to inform her abo8ttimickoffset, she is
entitled, through discovery, to obtainmdar documents, testimony, and admissions from
Financial Indemnity, so that a jury may decide if Financial Indemnityséless practices misled
and deceived the proposed class in the same marBeeMJP Response at 8Moreover,
Bhasker asserts that additionaldisputed issue of material fact is whether Financial Indemnity
“knew or should have known that the sale of illusory UIM coverage at higher limits wouhd har
putative class members.” MJP Response dtifiancial Indemnityconceds none ofBhasker’s
argumentsegarding what it knew or should have known. Rather, Financial Indemaityains
that itmerelysold UIM policiesin accordance with New Mexico lawhich permitsoffsets and
thusis not liable tansureddor any resultinglisappointmentSeeMJP at 9 Aug. 10 Tr. at 9:17-

10:6 (Hanover(guotingfrom Schmickto describe how New Mexico’s offset provision permits

insurers tooffsetthe UIM coverage purchased for the insured’s benefit by any available yiabilit
proceeds Hene, he Courtconcludes that Bhasker asserts material facts that Financial
Indemnity disputes.

In its motion to dismiss analysig)e Courtmust“accept all facts pleaded by the Ron
moving party as true and grant all reasonable inferences from the pkadifavor of the

same.” Park Univ. Enters. Inc. v. Am. Cas. Co. of Reading, Pa., 442 F.3d at 1244. Bhasker has

asserted facts supporting her allegations that Financial Indemnity misleshdhéne proposed

class when selling them UM/UIM coverader example, that Financial Indemnity intentionally
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or negligently drafted ambiguous UIM policy applications that led its insuredelieve that
New Mexico is not an offset stat&eeComplaint § 73, at 15 (alleging that Financial Indemnity
“failed to deliver the quality or quantity of services applied for and purchased by Plaintiff and
other insured” by not providing sufficiently clear “applications and polici€sdmplaint 83, at

17 (alleging that Financial Indemnity “misrepresented the terms of theyalid and provided

to Plaintiff and other insureds”)Assuming that such factual allegations are trugs the Court

must at this stage Bhaskeris entitled to relief. SeeBell Atl. Corp. v. Twombly, 550 U.S. at

555 (‘Factual allegations must ough to raise a right to relief above the speculative level, on
the assumption that all the allegations in the complaint are true (even if doubtadt)iri).f
Becausd-inancial Indemnity denies Bhasker’s factual allegatiéitsancial Indemnity’s recgst

for judgement on the pleadings is inapproprigdeePark Univ. Enters., Inc. v. Am. Cas. Co. of

Reading, Pa.442 F.3dat 1244 (“*Judgment on the pleadings should not be granted unless the

moving party has clearly established that no material isstazibfemains to be resolved and the

party is entitled to judgment as a matter of IgwConsequently, the Court will not as a matter

of law blockBhasker’sclaims as to insureds who have mamimum limits UIM coverage

I. FINANCIAL INDEMNITY CAN BE LIABLE TO BHASKER FO R
EXTRACONTRACTUAL AND PUNITIVE DAMAGES, BECAUSE BHASKER

HAS ALLEGED THAT FIN ANCIAL INDEMNITY’'S D ECISION TO SELL
ILLUSORY UIM COVERAG E WAS WILLFUL OR RECKLESS .

The Court will deny the MSJ’s request to grant Financial Indemnity partighjent on
the pleadings as to Bhasker’'s claims ®xtracontractual and punitive damagésecause
Bhasker's Complaint alleges that Financial Indemkitgw of and failed to avoithe harm to
insureds that results from selling illusory UIM coveragl the MJP, Financial Indemnity

assertsthat the Court may not award punitive damages “where, as here, a defendant has a
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justifiable basis for its conduct,” MJP at 11 (citibile Cookies Ltd. v. Tassy & Assocs., Inc.

No. AV 081172 BB/WDS, 2011 WL 13162088, at *3 (D.N.M. Sept. 1, 2011)(Black,
J.)(“[N]ntentional breach of contract by itself is not enough to support an award ofvpuniti
damages. . . Plaintiff must show that Defendant’s acts were without justification. Dy a

“where, as here, the applicable area of law is unsettled?’d112 (citingMcCann v. Coughlin

698 F.2d 112, 127 (2d Cir. 1983)(“Given the unsettled state of the law on this issue . . . we
decline to find that the district court’s decision not to award McCann punitive danvagesn
abuse of discretion.”).
Financial Indemnity further asserts that, “where, as here, the insutea hegitimate
basis for disputing the claim,” courts have refused to award pendamages, even for

erroneous coverage determinations. MJP at3lZciting United Nuclear Corp. v. Allendale

Mut. Ins. Co., 1988NMSC-090, T 17, 709 P.2d 649, 654 (“[S]ince there were legitimate
guestions regarding the amount of [the insureds] claimed damages . . . we canndt [tag tha
insurer’s] failure to pay [the insured’s] claim was malicious or in badh fait. . Thus, we
determine that the trial court's award of $25 million in punitive damages waseeus.”);

T.G.S. Transp., Inc. v. CanaldnCaq, 216 F. App’x 708, 708 (9th Cir. 2007); Crenshaw v.

MONY Life Ins. Co, No. 02CV2108.AB RBB, 2004 WL 7094011, at *8 (S.D. Cal. May 3,

2004)(Bruns, J.)(“[I]f there is a proper basis to dispute coverage, everraneous denial of a
claim in breachof the insurer’'s contract will not by itself support tort liability. . Only the

damages flowing from the breach of contract . . . are at issuéli® MJPdiscusses several
cases where courts have concluded that minimum limits UIM coverage isusotyi| thereby

suggesting, according to Financial Indemnity, that Financial Indemastst reasonable basis for
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its position that minimum limits UIM coverage provides value, “and thereforeatidat with
the requisite animus to allow for a valid ext@ntractual or punitive damages claim.” MJP at
14.

The Court does not dispute that Financial Indemnity had a reasonable basis for its
position that minimum limits UIM coverage provides vafiehowever, regardless whether
minimum limits UIM coverage provides value, Financial Indemnity remains liablen&terial
misrepresentations that compelled insureds to purchase its UIM coverage hendeistaken
belief that such coverage entitles insurtmaot onlytortfeasos’ liability limits but alsoto the

full amount of UIM coverage reflected omsureds’ declarations page If such

4Financial Indemnity is correct when it characterizes the Court as “reeejgtithe
argument that the rare scenarios where a policyholder would benefit frontya galgests that
the policy has at least some value.” MJP afld3quotingMOO at 74;Bhasker v. Kemper Cas.
Ins. Co., 284 F. Supp. 3d at 1237). Had the Supreme Court of New Mexico not stated, for
example, that “[a]n insured carries UIM coverage only if the UM/UIMtsnoin her or his policy
are greater than the statutory minimum of $25,000¢ed Warrior 2016NMSC-050, § 10, 245
P.3d at 1212, the Court would have agreed Wittancial Indemnity and ruled that minimum
limits UIM policies are not illusory. It is not clear, from its opinion, that the Sup@met of
New Mexico imagined all the scenarios in which UIM coverage may pay, andtireé &rees
with Financial Indemry that such scenarios for example, where the tortfeasor has anajut
state policy with lower bodily injury liability minimum limits than in the state policy, or wher
there are multiple injured parties in an accident, such that no single policy wWdladecover the
entirety of the tortfeasor’s liability limits, or where the insured receirgs than the tortfeasor’s
policy limits because of a contractual exclusion for punitive damages, in wisehwaler New
Mexico law, the insurer may not offsite full amount of the tortfeasor’s liability limits are
persuasive. The Court, however, does not write on a clean slate and must therefore timatclude
Weed Warriorforecloses Financial Indemnity’s claims on the illusory coverage issue.

The Court is cognizant that its conclusions may affect how litigation unfolds. k@&has
may later argue that the Court has already determined that the UIM pdrtiba M/UIM
coverage is worth zero dollars; that the Court has already determined thdtthgoition is
illusory; and that, therefore for example-- the policy is void and should be rescinded. The
Court, however, is not making any decisions about damages or remedies, bugisotryive
Bhasker and Financial Indemnity information as much as possible to help them shape how to
proceed. The Court does not necessarily foreclose any of Financial Indsrargiyments on
damages or remedies.
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misrepresentations were willful or reckless, as Bhasker's Complaiges)l¢hena jury may
properly considewhether punitive damages are appropridience, hancial Indemnityasserts
in error thatonly damages for breach of contract are at isSe=MJP at 1213.

Bhaskeis Complaint includes facts sufficient to support a plausible claim for punitive
damags, and because the Court must consider her allegations as true, “including factual
allegations that the defendant was willful or reckless in its decision to contine# itusory
coverage to consumers in this sfatdJP Response at 112, the Courtwill not dismiss her
punitive damage claimat this stage of the proceedingghe Court agrees with Bhasker that
Financial Indemnitymay possess information regarding whether it knew that it was violating
New Mexico consumer protections lavesydthe Cout will therefore permitdiscoveryon this
issue Discovery may produce evidence that Financial Indemnioykmgly misrepresented that
it would pay outfull UIM benefits in the majority olUIM claims situationsfor example, by
intentionally not disclosingNew Mexico’s status as an offset stat&éhe Court agrees with
Bhasker that such conduts precisely the sort of information, which, if presented to a jury,
could lead to an award of punitive damages.” MJP Response #tdidcovery proves outy a
preponderance of the evidentieat Bhasker’'s assertion thdinancial Indemnityengaged in

misleading and deceptive business practipegitive damages are appropriate pursuaiNeaw

Mexico law. SeeAnderson Living Tr. v. CoocoPhillips Co,. 952 F. Supp. 2dat 1046 (“New
Mexico recognizes that, although punitive damages are not normally availalsleofeach of
contract, a plaintiff may recover punitive damages when a deféadamgiach wasmalicious,
fraudulent, oppressivepr committed recklessly with a wanton disregard for the plaistiff

rights!” (quoting_Romero v. Mervyn'’s, 1989MSC-081, 1 23, 784 P.2at 999).
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The Court is not permitting Bhaskempsinitive damages claim to procebdsed on her
theorythat UIM coverage is without value, or that Financial Indemnity should have known that
the mere sale of UIMoveragewas harmful per se tats insureds. As stated above, the Court
concludes that Financial Indemnity had a reasonaldis bar enforcing thestatutoryoffset as it
did, and forasserting its positiothat minimum limits UIM coverages neither illusory nor
otherwise unlawful. The Court so concludes for three reagphmecause the illusorgoverage
atminimumtlimits question is one of first impression in New Mexi¢9 because applying the
statutory offset isa longstandingpractice among New Mexico insurgrand (iii) because
numerous out-o$tatecourts have heldhat a limits offset in circumstances similar to Bhasker’s
is not unlawful To permit punitive damages when a defendead a reasonable basis for its
belief woulddisregard New Mexico’policy objectives underlyingsuch an awardSeeAkins v.

United SteeWorkers of Am., AFLCIO, CLC, Local 187, 20 8IMSC-031, { 20, 237 P.3dt

749 (“Punitive damages serve two important policy objectives under our state common law: to
punish reprehensible conduct and to deter similar conduct in the fut(inéernal citation and
guotations marks omitted)):[T]he award of punitive damages requires a culpable mental state
because such damages aim to punish and detdpable conduct beyond that necessary to

establish the underlying cause of actibnYedidag v. Roswell Clinic Corp., 2018MSC-012, 1

58, 346 P.3cht 1152 (quotingWalta v. Gallegos Law Firm, P.C2002NMCA-015, T 56, 40

P.3dat 461). Accordingly, @sent evidence of bad faith or reckless disregalated to the
solicitation and sale of Financial Indemnity’s UIM poligi¢se Court will foreclose Bhasker’s

punitive damages claisn SeeClay v. Ferrellgas, Inc.1994NMSC-080, 112,881 P.2dat 14

(“To be liable for punitive damages, a wrongdoer must have some culpable mentaidtidie
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wrongdoers conduct must rise to a willful, wanton, malicious, reckless, oppressive, or
fraudulent level. (citations omitted)).At this stage in the proceedindgmweverthe Court will
permit further discovery requests that seek evidence relevi@ Financial Indemnity’s

knowledge of wrongdoingSeeSanchez v. Matta?229 F.R.D.at 654 (“The federal courts have

held that the scope of discovery should be broadly and liberally construed to achiewi the f
disclosure of all potentially relevant information.”).
IT IS ORDERED that the requests in the Defendant’'s Motion for Judgment on the

Pleadings and Memorandum of Law in Support, filed April 4, 2018 (Docab&jlenied.

| ',‘ _— K ‘.\ "
\ 7 O Sk J'\Omﬁﬁv ~\
(‘IN—ﬁ"‘gED STATES DISTRICT JUDGE

Counsal:

William Ferguson

Adrian O. Vega

Kedar Bhasker

Will Ferguson & Associates
Albuquerque, New Mexico

Attorneys for the Plaintiff

- 165 -


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007064506&pubNum=0000344&originatingDoc=Ib1fc1fb0426511e7b69fcb5ae0fb9a47&refType=RP&fi=co_pp_sp_344_654&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_sp_344_654

Kerri Lee Allensworth
Alicia M. Santos

O'Brien & Padilla, PC
Albugquerque New Mexico

--and-
Mark L. Hanover
Dentons

Chicago, lllinois

Attorneys for the Defendant

- 166 -



	MEMORANDUM OPINION AND ORDER
	FACTUAL BACKGROUND
	PROCEDURAL BACKGROUND
	2. The MJP Response.
	3. The MJP Reply.
	4. The August 10, 2018, Hearing.
	5. The October 26, 2018, Hearing.

	ULAW REGARDING RULE 12(b)(6)
	ULAW REGARDING CLASS CERTIFICATION UNDER RULE 23
	LAW REGARDING DIVERSITY JURISDICTION AND ERIE
	NEW MEXICO LAW REGARDING NEGLIGENCE
	NEW MEXICO LAW REGARDING NEGLIGENT MISREPRESENTATION
	NEW MEXICO LAW REGARDING CONTRACT INTERPRETATION
	NEW MEXICO LAW REGARDING PUNITIVE DAMAGES

