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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
HELEN BHASKER,
Plaintiff,
VS. No. CIV 17-0260 JB/JHR
KEMPER CASUALTY INSURANCE
COMPANY; UNITRIN SPECIALTY
FINANCIAL INDEMNITY COMPANY:;
FINANCIAL INDEMNITY COMPANY:;
ELITE FINANCIAL INSURANCE and
NOELIA LUNA SUCET,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on thef@®sdant’s Motion to Dismiss First
Amended Complaint and Memorandum ofwLan Support, filed April 28, 2017 (Doc. 15)
(“MTD”). The Court held a baring on July 24, 2017. The primassues are: (i) whether New
Mexico’s filed rate doctrine bars Plaintiff & Bhasker’'s negligence claims, claims under New
Mexico’s Unfair Practices Act, N.M. Stafnn. § 57-12-1 (“UPA”) violations, claims under
New Mexico’s Unfair Insurare Practices Act, N.M. StaAnn. § 59A-16-1 (“UIPA”), and
claims of breach of contract alleging thahd&mcial Indemnity Company (“Financial Indemnity”)
sold her illusory underinsured maoist insurance (“UIM”); (ii)whether, if New Mexico applies
the filed rate doctrine to consumer-protenticlaims against insurers, Bhasker can seek
premium-based damages, which depends onheheBhasker's UIM coverage was illusory;
(i) whether, if the UIM coverage is not illusory, Bhasker's claims fail as a matter of law,
because the UIM coverage offers benefitssame situations; andvjiwhether the voluntary

payment doctrine bars Bhasker's claims. Thi€ concludes that: (i) the filed rate doctrine
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does not bar Bhasker’s claims, because the Supreme Court of New Mexico would not apply the
filed rate doctrine to claims against insuraligeging unfair or deceptivbusiness practices; (ii)

even if New Mexico applied the filed rate doctrine to those claims, Bhasker and the proposed
class could still seek premium-based damadesause the Supreme Court of New Mexico
would determine that the UIM coverage was illusory in light of little coverage it provides;
(i) even if the UIM coverage is not illusoridhasker’s claims may proceed, because they do not
require that the UIM coverage be illusory; gng the voluntary payment doctrine does not bar
Bhasker’s claims, because she alleges that sheotliknow all the material facts. Accordingly,

the Court denies the MTD.

FACTUAL BACKGROUND

Bhasker contends that, “[b]Jased on thérmation provided by the Defendant,” she
agreed to “pay a six-month premium for the State of New Mexico mandated minimum
automobile bodily injury and uninsured/underiredimotorist coverage.” First Amended Class
Action Complaint for Breach of Statutory, Commlam, and Contractual Duties 30, at 5, filed
March 23, 2017 (Doc. 12)(“Complaint”). According to Bhasker, her insurance policy features:
(i) liability coverage on oneehicle for $25,000.00 per persand $50,000.00 per accident, per
vehicle; and (ii) underinsured coverage one vehicle for $25,000.00 per person and $50,000
per occurrence, per vehicle. See Compl@th#2-43, at 7 (citing Coverage for 1995 Lexus LS
500 4D at 1 (Doc. 12-2)). Bhasker asserts Eiaancial Indemnity did not “fully inform” her
that “a purchase of 25/50 underinsured coveragenwtiggered by a crash with a tortfeasor who
has 25/50 bodily injury liability limits, will reult in a payment of premium for which no
payment of benefits will occur....” Complaint 48, at 8.

Bhasker avers that, on June 24, 2015, shedsiging eastbound on 1-40 in Albuquerque,



New Mexico, when another driver, Stephanie Martirféaled to stop for the traffic in front of
her vehicle” and struck Bhasker’s car in tlgam causing “serious bodily injuries and other
damages.” Complaint 1 12-14, at 2-3. Bhaslsserts that Martineavas an underinsured
motorist at the time of the collision” as Bkas's insurance policy and New Mexico law define
the term. Complaint § 17, at 3. Bhasker contehds she “received the full extent of liability
coverage carried by Ms. Martinez,” whietas $25,000.00. Complaint § 18, at 3. Bhasker
asserts that after the accident, Financialemnity provided a certified copy of a document
summarizing her policy. _See Complain38] at 6 (citing New Mexico Personal Auto
Application at 1-4 (Doc. 12-1)Policy Application”)). Bhaskecontends that the “certified copy
of the [Policy Application] mat@ally misrepresented the terno$ [its] underinsured [motorist]
coverage and did not contain clear, unambiguous language regarding the effects of New
Mexico’s underinsured coverage offset lawsComplaint § 39, at 6. Furthermore, Bhasker
contends that the Policy Application’s languag€e€deceptive and clegrlambiguous in that it
states that the applicant may purchase undesdsaoverage in excess of the bodily injury
coverage limits, which is the opposite of thgisative intent” of NM. Stat. Ann. 8 66-5-301
and New Mexico case law. Complaint 40, atBhasker contends that Financial Indemnity’s
Policy Application

did not alert [her], nor make clear tcetlrdinary and similarly situated insured,

the fact that the New Mexico offsetwadrastically and materially diminished

payment of benefits arising from awered occurrence under the policy. . ..

Specifically, there is virtually no pos$e underinsured minimum limits claim

available to the Plaintifand other similarly situated members of the class.

Complaint § 43, at 7. Bhasker avers that, when she, “through counsel, demanded Defendant

provide [her] with underinsured benefits that Defant solicited and for vith the Plaintiff paid



a premium,” Financial Indemnity denied her oidor underinsured benefits. Complaint 44, at
1.

Bhasker further contends that Financimdemnity has *“written direct premium
automobile insurance to thousands of New Mexesidents and, fro2010-12-14, wrote direct
premiums” around the United States total#ig09 billion. Complaint 22, at 4.

PROCEDURAL BACKGROUND

Bhasker originally brought ih case in the Second Judiciistrict Court, County of
Bernalillo, State of New Mexico. See Clasgtion Complaint for Bredt of Statutory, Common
Law, and Contractual Duties, filed in the Secdudlicial District CourtCounty of Bernalillo,
State of New Mexico (filed istate court on December 30, 2016),dile federal court February
24, 2016 (Doc. 1-1)(“State Complaint”). Finacindemnity removed the action to federal
court on February 24, 2017. See Notice of Remdiwadl February 24, 2017 (Doc. 1). Financial
Indemnity removed the case pursuant to thas€IAction Fairness Act, 28 U.S.C. § 1332(d)
(“CAFA"), because “this is a fative class action with motdan 100 putative class members
that seeks to recover more than $5,000,000.00.ticBlaf Removal at 1. One week later,
Financial Indemnity filed a Motion to Dismiss. See Defendant Finelmdamnity Company’s

Motion to Dismiss and Memorandum of LamSupport, filed March 2, 2017 (Doc. 4).

!Financial Indemnity withdrew this Motion to Dismiss after Bhasker filed her Complaint.
See Notice of Withdrawal of Defendant’s Motion to Dismiss Plaintiff’'s Original Complaint at 1,
filed March 31, 2017 (Doc. 13).



1. TheComplaint.

A few weeks later, Bhaskéited her Complaint on March 23, 2017. In her Complaint,
Bhasker argues that Financial Indemhitfailed to act honestlyand in good faith when it
solicited and sold superfluous canllusory minimal limits underinsured motorist coverage to
their insureds (in whole or in @3’ in violation of New Mexicolaw, “and/or they denied claims
for the benefits of that coverage.” Complaint fitl]1. Bhasker contentizat, “[b]asically, there

m

is no such thing as ‘minimum limits underinsured motorist coverage.” Complaint {1, at 1.
Bhasker asserts that she “brinigs action on her own behalfp@ on behalf of the many insured
around the state who have been deceived by [Eiakimdemnity’s] practices.” Complaint { 4,
at 2. Bhasker contends that, before theidsnt, she had “properly paid a premium for
automobile coverage underethiFinancial Indemnity Companguto insurance policy,” and,
therefore, “had a reasonable expectation” gta carried underinsured motorist coverage for
“$25,000.00 each person and $50,000.00 each accident.” Complaint § 19, at 3.

Next, Bhasker asserts that the Supre@eurt of New Mexico “established that

underinsured coverage is superfluous when théessor and the injuredriver both carry the

statutory minimum of liability and underinsurezbverage.” Complaint § 23, at 4 (citing

Although Bhasker's original state court laviisnamed several Defendants, see State
Action at 1 (naming Kemper Casualty Inaoce Company, Unitrin Specialty Financial
Indemnity Company, Financial Indemnity Compahjite Financial Insurance, and Noelia Luna
Sucet as Defendants), Bhasker's Complaint ndfmencial Indemnity as the sole defendant, see
Complaint at 1 (listing Financial Indemnity as the sole defendant); Notice of Consent to Removal
by Defendant Unitrin Specialty Financial Imdeity Company at 1-2, filed March 13, 2017
(Doc. 9)(explaining that “Defendants Elite Financial Insurance and Noelia Luna Sucet hereby
provide Notice of Consent tRemoval and joins the Notice of Removal by Defendant Unitrin
Specialty Financial Indemnity Company”); NoticeRémoval 46, at 18 (explaining that “there
is no such entity as Unitrin Specialty Finandralemnity Company” and that Kemper Casualty
Insurance Company “had no affiliation with Financial Indemnity Company . . . during any time
period relevant to this case”).



Progressive v. Weed Warrior, 2010-NMSC-0%@,0, 245 P.3d 1209, 1213 (“Weed Watrrior”).

Bhasker then asserts that Financial Indemnityssirance agents told her that she “must
be insured for the state mandated minimum raotale bodily injury insurance coverage of
$25,000.00 per person and $50,000.00 per accident.” Complaint | 26, at 4. Bhasker also avers
that Financial Indemnity used an “incorrectdanappropriate form fronanother state,” which
“included ambiguous language tHaaintiff could purchase underungd coverage in excess of
her selected liability coverage its.” Complaint 27, at 4 (citg Policy Application at 1-4).

Bhasker alleges that Financial Indemnity “raresented to [her] & she would benefit
from underinsured coverage when they knewshould have known, that the coverage was
meaningless,” and that Financial Indemnity d@athese misrepresatibns “knowingly and
willfully, with the intent to deceive and induce the Plaintiff in purchasing underinsured
coverage.” Complat 29, at 5.

Bhasker contends that Financial Indemnitgamhed its duty to “fully inform Plaintiff
what the monthly premiums would be for the naxailable tier of coverage.” Complaint { 33,
at 5. Bhasker states that she paid a $80.8Mipm for bodily injurycoverage and $54.00 for
uninsured/underinsured (“UM/UIM coverage for a total 0$134.00 “for minimal combined
coverage,” and that a “purchase of higher lipfits example, at a premium of $201 would yield
a disproportionate underinsuredd@mnification to premium ratiof 308/1, when compared to
the purchase of minimal combined coverage Vistually no underinsuredndemnification.”
Complaint § 34, at 5-6.

Bhasker argues that the Policy Applicationlated New Mexico lawbecause it “failed
to state that underinsured coverage is illusothéevent of a covered occurrence . . . involving

a minimally insured driver.” Complaint I 32, at Bhasker also asserts that Financial Indemnity



breached its duty to “act fairly, honestly, andgmod faith” when it (i) “failed to fully inform
Plaintiff of illusory underinsured coverage with disproportionate premium/indemnification
ratio when compared to the ndidr of available coverage”; ar{d) “materially misrepresent[ed]
the terms of underinsured covgea® Complaint § 35, at 6.

Bhasker alleges that, by “fail[ing] toffer their insured sufficient information and
knowledge regarding the superfluous, illusory, and deceptive coverage,” Financial Indemnity
violated the New Mexico UnfaiPractices Act, N.M. Stat. Ann. 8 57-12-1 (“UPA”), the New
Mexico Unfair Insurance Practices Act, N.Nbtat. Ann. 8§ 59A-16-1 (“UIPA”), and “New
Mexico common law.” Complaint § 46, at 7Relatedly, Bhasker asserts that, under New
Mexico law, the “underinsured applicatioopverage, and the corresponding policy language
must not be so complex such that a reaslenperson would be unable to understand its full

impact . . ..” Complaint 1 49, at 8 (aij King v. Travelers Ingo., 1973-NMSC-013, 505 P.2d

1226, 1232; Romero v. Dairyland Ins. Co., 1990SC-111, 7 17, 803 P.2d 243, 248). Bhasker

concludes that, becausenancial Indemnity did not “fullyinform [her] of the New Mexico
offset law or that New Mexico is a ‘diffent state’ during theapplication and policy
underwriting stages, in a matter consisterthwhe requirements imposed by[] the UPA, the
UIPA, and New Mexico common law,” Financialdemnity should compensate Bhasker for her
injuries and/or actual damages sustained & Xhne 24, 2015 accidettia the underinsured
benefits ($25,000.00) for which she paigremium.” Complaint ¥ 50, at 8.

Bhasker then asserts thbgcause Financial Indemnityas deceived many other New
Mexicans in the same way as it deceived her,dbtion is “properly maintainable as a class
action pursuant to Rule 1-023 NMRA.” Comiplaff 53-54, at 9. Bhhkser proffers a class

definition:



All persons (and their heirs, exeasto administrators, successors, and
assigns) who, in the prior six yearsonfr the date offiling of this
complaint, were a policyholder and/osumed, of a Motor Meicle Policy issued

by defendant where that palicdid not and doesiot provide underinsured

coverage paid for by éhpolicyholder, and sold arsblicited by the defendant,

due to the application of an offsas set forth in NMSA 66-5-301, otherwise

known as the New Mexico offset law or bgia “difference state”. ... Excluded

from the Class are all present d@wrmer officers and/or directors of

Defendant, the “Referees” for purposasthe Evaluation fApeal process set

forth below, Class Counsel and theirsident relatives, and Defendant’s

counsel of record antheir resident relatives.
Complaint {1 54-55, at 9.

Bhasker then enumerates specific clain®ee Complaint { 65-109, at 13-21. First,
Bhasker argues that Financial Indemnity wagligent, because Financial Indemnity breached
its duty to ensure that she and other ctassnbers “would be offered and obtain the maximum
benefit of underinsured coverage and would lo®tsold underinsured coverage.” Complaint
166, at 13. _See Complaint §%-70, at 13-14. Moreover, Bbker asserts that it was
“reasonably foreseeable” that the underinsured regewas, “in large part,” illusory and that a
“reasonably prudent insurance company esargi ordinary care” would not sell illusory
coverage. Complaint § 68, at 14.Bhasker contends thatri@incial Indemnity’s negligence
means that it is liable for actual damages as alpunitive damages for its actions that were
“willful, reckless and wanton, and in bé&ath.” Complaint {1 67-70, at 14.

Second, Bhasker argues that Finahtndemnity violated the UPA. See Complaint
19 71-75, at 14-16. She argues that Financial Indgrtiailed to deliver the quality or quantity

of services,” because (i) FinaatIndemnity did not provide sufficient information to “fully

inform a reasonably prudent person charged thightask of purchasing underinsured insurance,

3Specifically, Bhasker allegesahFinancial Indemnity violad N.M. Stat. Ann. § 57-12-
2(D)(7), (D)(14)-(15)(D)(17), (E).



which Plaintiff was under the reasabie belief that such coveraggisted”; and (ii) did not pay
benefit claims. Comlpint I 73, at 15.

Third, Bhasker alleges that Financial Indety violated the UIPA. _See Complaint
11 76-96, at 16-17. Bhasker contends that Finalmdamnity violated its “duties of good faith,
fair dealing, and the accompangifiduciary obligations Complaint § 80, al6. Specifically,
Bhasker asserts that Financial Indemnity: (i3m@presented its policy’s terms; (ii) did not
disclose material facts; (iii) took advantage Rifiasker’s lack of kneledge and experience;
(iv) committed negligence per se by violatiitg statutory duties under the UIPA; (v) did not
“acknowledge and act reasonably and promptlyBlasker's communications regarding her
claims, in violation of N.M.Stat. Ann. 8 59A-16-20(B)”; (viylid not “adoptand implement
reasonable standards for the ppininvestigation and procesgl’ of Bhasker's claims, in
violation of N.M. Stat. Ann. 8 59A4.6-20(C); (vii) did not “propey affirm and pay the coverage
for claims” within a reasonable period of tine,violation of N.M. Stat. Ann. § 59A-16-20(D);
(viii) did not act in good faith tpromptly and fairly settle BhasKe claims, in volation of N.M.
Stat. Ann. § 59A-16-20(E); (ix) copelled Bhasker to sue Finandiademnity because Financial
Indemnity offered “substantially less (i.e. not))” than the amount owed to Bhasker, in
violation N.M. Stat. Ann. § 59A4:6-20(G); and (x) did not prortig explain why it denied her
claims, in violation of N.M. Stat. Ann. § 5986-20(N). Complaint 1 83-94, at 17-18. Bhasker
contends that she and other class members &tleedio attorneys’ fees and costs pursuant to
N.M. Stat. Ann. § 59A-16-30, plus actualdages._See Complaint 1 96, at 18.

Fourth, Bhasker asserts that Financial mdity breached their contract by not providing
underinsured coverage or, alternatively, by improperly denying underinsured benefit claims. See

Complaint 19 91-95, at 18-19. Bhkas contends that she and othkrss members are entitled to



“actual damages, including but not limited to, umuigured coverage in an amount equal to
liability limits and may be entitled to paymesftunderinsured benefitey payment of additional
underinsured benefits accordingly and to dantagelaintiff and the Class in an amount to be
proven at trial.” Complaint § 95, at 19.

Fifth, Bhasker asserts that Financial Indéynbreached their contract, and the covenant
of good faith and fair dealing._ See Complaflf 96-102, at 19-20. Bhasker contends that
Financial Indemnity breached the implied covenant of good faith and fair dealing by, e.g.,
denying coverage, not investigadi her claim promptly, and refus to resolve her claim._See
Complaint § 100(aff), at 20.

Sixth, Bhasker seeks injunati relief preventing Finandidndemnity from continuing
practices that violate the duties, contractuatl Eagal obligations” owedo her and the class,
Complaint § 104, at 21, and a declaratory judgntieait “establish[es] # respective rights and
obligations of the parties with respect to thearals set forth herein,” Complaint § 108, at 21.

Seventh, Bhasker argues that the Court should award punitive damages, because
Financial Indemnity acted in “willful, wantonné in reckless disregardif Bhasker’'s and the
proposed class’ rights. Complaint 109, at 21.

Bhasker concludes by summarizing her requests:

A. Certifying this action as a classtian pursuant to Rule [-023(A) & (B)

NMRA;

B. Awarding compensatory damages ttee Plaintiff and the Class for
the damages done to them by Deferidda an amount to be proven at
trial;

C. Awarding punitive damages to theaiRliff and the Class in an amount

sufficient to punish Defendant for their willful and wanton conduct, and to
deter them, and others similarly situated, from such conduct in the future
in an amount to be proven at trial;

-10 -



D. Awarding the Plaintiff and the &s damages from Defendant as a
result of its violationof UIPA, in an amount tde determined at trial
and for attorneys’ fees and costs;

E. Awarding treble damages in accordance with the UPA which will deter
Defendant and others from such ainftrade practices and wrongful
conduct in the future and will punish them or the conduct set forth in
this Complaint;

F. Granting a declaratory judgment that establishes the rights and obligations
of the parties with respect tbe claims set forth herein;

G. Granting injunctive relief as malye deemed proper by the Court to
require Defendant to desist iretlwvrongful actions described herein;

H. Awarding the Plaintiff and theClass their costs and expenses
incurred in this actions, includinggasonable attorneys’ fees, experts’
fees, and costs; and

l. Granting such other and further releef the Court deems just and proper.

Complaint at 22.

2. The Motion to Dismiss.

In the MTD, Financial Indemnity moves to dismiss the Complaint. See MTD at 1.
Financial Indemnity argues that the filed ratred voluntary payments dimines bar Bhasker’'s
claims. See MTD at 1. Financial Indemnitys@lasserts that Bhasker’s illusory coverage
argument is “simply wrong” as a matter of law, “because minimum limits underinsured motorists
coverage does provide tangible bendbtthose who choose it.” MTD at 1.

Financial Indemnity asserts that the filed rate doctrine bars Bhasker’s claims. See MTD
at 3. Financial Indemnity characterizes Btga%s claims as challenging rates Financial
Indemnity charged for UIM coverage such tiatr “theory is, simplystated that Defendant
charged her a premium for UIM coverage that Wasory.”” MTD at 3. Financial Indemnity

argues that, because her Complaint is “premised on her ‘unlawful premium’ theory, all her

-11 -



claims run afoul of the filedate doctrine.” MTD at 3.

According to Financial Indemnity, New Mexisdfiled rate doctrine “provides that ‘any
filed rate -- that is, one approved by the governing regulatory agefisyper se reasonable and
unassailable in judicial proceeds brought by ratepayers.” MTD at 3 (quoting Coll v. First

Am. Title Ins. Co., 642 F.3d 876, 886-87 (10th @0@11)). Financial Indemnity contends that

the filed rate doctrine’s policy “is to preserve the role of agencies in approving rates and to keep

courts out of the rate-making process.” MTCBat (citing_Coll v. First Am. Title Ins. Co., 642

F.3d at 887; Korte v. Allstate Ins. Co., 48Fupp. 2d 647, 650 (E.D. Tex. 1999)(Folsom, J.)).

Financial Indemnity contends that the filed rate doctrine applies “regardless of the label
plaintiffs may attach to the undging allegedly wrongful conductWhich means that courts will
apply the doctrine “even where plaintiffs allegaud or other illegal activity.” MTD at 4 (citing

Montana-Dakota Utilities Co. v. NorthwestePublic Serv. Co., 341 U.S. 246, 248-52 (1951));

Keogh v. Chicago & Northwestern Ry. Co., 26(6BU156, 159-62 (1922)). Financial Indemnity

asserts that the filed rate doctrine applies when, as in this case, the “relevant rates are filed with
the Insurance Department.” MTD at 4. Fio&l Indemnity contends that courts have
“repeatedly applied the filed ratictrine in the insurance context.” MTD at 4 (citing Peacock v.

AARP, Inc., 181 F. Supp. 3d 430, 441 (S.D. Tex. 201&)Kkdair., J.); Sher v. Allstate Ins. Co.,

947 F. Supp.2d 370, 387-88 (S.D.N.Y. 2013)(Koeltl, J.)).
Financial Indemnity asserts that an Adafa state court “faced an ‘illusory’ UIM
coverage claim similar to Plaintiff’'s claim here” and determined that the filed rate doctrine

barred the claim. MTD at 5 (citing Alabama Mirts. Corp. v. City of Fafield, 178 So. 3d 350,

363-64 (Ala. 2013),_on return to remand (Dd®, 2014), reh’g denied (Feb. 20, 2015)).

Financial Indemnity also asserts that a the Urftades District Court tthe Eastern District of

-12 -



Texas determined that the filed rate doctrinerdzh the plaintiffs’ claims that the insurers
overcharged them in premiums, because: (i)ftleel rate doctrine apgs to the insurance
industry; and (ii) the plaintiffs’ claims “implicatl the reasonablenesstbé filed rates.” MTD

at 6 (citing_Korte v. Allstate i Co., 48 F. Supp. 2d at 650).

Financial Indemnity asserts that, in New »¥®, an insurer must “file with the
superintendent rates and supplementary ratenv#ton prior to their use in New Mexico.”
MTD at 6 (quoting N.M. Stat. An. 8 59A-17-9(A)(2)(a)). Finanditndemnity contends that the
statute’s purpose is to “promote the public wedféy regulating insurangates to the end that
they shall not be excessive, inadequate or dwpfdiscriminatory, and tgrotect policy holders
and the public against the adverse effects akssive, inadequate anfairly discriminatory
rates.” MTD at 6 (quoting NM. Stat. Ann. § 59A-17-3).

Financial Indemnity contends that “[tlheasurance Code makes it clear that the
Superintendent of Insurance hasclusive authority over challenges to filed rates.” MTD at 7
(citing N.M. Stat. Ann. 8 59A-17-26, -34). Fma&al Indemnity asserthat the New Mexico
Insurance Code “leaves no doubt that the Ndexico Legislature @l not intend that the
premiums charged by insurers cobkel collaterally attacked,” yethat is precisely what Plaintiff
is attempting to do here.” MTD at 7. Finandiadlemnity contends that, if Bhasker’s claims are
“permitted to stand,” the Court would have ‘tmake an independent determination of the
propriety of rate filings with the InsuramcDepartment, and would undermine the exclusive
authority vested in the Supemmdent of Insurance to deténa the propriety of insurance
rates.” MTD at 8.

Financial Indemnity also contends that Bha'skelaims “fail pursuant to the voluntary

111

payments doctrine.” MTD at 8. Financial Indemnity asserts that it is a “‘well established rule

-13 -



that payments voluntarily made with full knowledgeall material facts cannot be recovered

back in absence of fraud aduress.” MTD at 8(quoting Rabbit Ear Cattle Co. v. Frieze,

1969-NMSC-043, 1 5, 453 P.2d 373, 374). Finankidemnity then summarizes cases from
various jurisdictions that shqwrinancial Indemnity contend#hat “[tlhe voluntary payments
doctrine bars all claims by a plaintiff who compkhe or she has been misled by a defendant
into paying for something where, as here, fit@ntiff could have ealy learned of the law

underlying the basis for the disputed charg®fTD at 9-12 (citing_Randazzo v. Harris Bank

Palatine, N.A., 262 F.3d 663, 667-68HTCir. 2001)(Ripple, J.); Gts Albritton Const. Co. v.

Pitney Bowes Inc., 304 F.3d 527, 531 (5th @302)(Duhe, J.); Robbins Scana Energy Mktg.
Inc., No. 08-CV-640, 2008 WL 7724171, at *5 (N.D..Qane 13, 2008)(Martin, J.); Cheesecake

Factory, Inc. v. Baines, 1998-NMCA-120, %4 P.2d 183, 185-86). Financial Indemnity

contends that those cases shibvat Financial Indemnity’s “alleged failure to advise Plaintiff
about New Mexico’s offset law, or any argumémdt Plaintiff was ignorant of the law, does not
preclude application ahe voluntary payments doctrineMTD at 12-13. Financial Indemnity
adds that Bhasker “is attempting to do precisely whaRdwedazzaourt described as contrary
to the voluntary payments doctrind.e., postponing litigation by payinthe disputed charge in

silence, then afterward suing to recover theamh paid.” MTD at 13 (citing Randazzo v. Harris

Bank Palatine, N.A., 262 F.3d 663). MoreovEmancial Indemnity asserts that Bhasker’'s

contention that Financial Indemnity “was requiredlisclose the existene@ad effect of the New
Mexico offset law” contravenes the “well-establed rule” that “all pessons are charged with

knowledge of the law.” MTD at 13 (citinflew Jersey v. Delaware, 552 U.S. 597, 621 n.20;

City of Aztec v. Groh, No. 29,951, 2010 WL 4162051, *1 (N.M. Ct. App. May 25,

2010)(unpublished)). Financieddemnity concludes that,

-14 -



[a]s a matter of law, Plaintiff was presumed to know the law, clearly in the public

domain, regarding New Mexico’s UIMffset provision [and] she cannot now be

heard to complain that she was misled into paying premiums based on

Defendant’s supposedly failing to tell her about New Mexico’s offset law or its

effect on her UIM coverage.
MTD at 13.

Financial Indemnity then addresses Bhaskeontention that she had a “reasonable
expectation” that she had UIM coveragke$25,000.00 for each person and $50,000 for each
accident. MTD at 13. Financial Indemnity assdhat the “reasonable expectations doctrine

simply doeshot come into play in the face of clear and unambiguous policy language.” MTD at

13-14 (citing_Sheldon v. Hartford In§o., 2008-NMCA-098, 1 17, 189 P.3d 695, 700; Truck

Ins. Exch. V. Gagnon, 2001-NMCA-092, 1 7,B3d 901, 903). Financial Indemnity contends

that the insurance policy documents that Bhasker attached to the Cofrijplairnly list the

level of UIM coverage Plaintiff selected, thepa@lexplicitly state when UIM coverage applies,
describing the very ‘offset’ of bodily injury dbility coverage against UIM coverage which
Plaintiff complaints results in ‘illusory’ UIM covage here.” MTD at 14. Financial Indemnity
asserts that Bhasker “need origve looked at the very pojicdocuments attached to her
Complaint to see exactly what coverage $lael.” MTD at 14. Consequently, Financial
Indemnity concludes, the reasonable exgwmhs doctrine “does not apply in these
circumstances, nor can any conclusory allegatfosome type of fraudr artifice by Defendant
stand in the face of the unambiguous policy documents telling Plaintiff exactly what her

coverage would be.” MTD at 14.

“*Financial Indemnity assertthat the Court may soundlgonsider the Complaint’s
exhibits on a Motion to Dismiss.  See MTat 14 n.10 (citing Alexander v. Adelberg, 479

F. App’x 816, 818 (10th Cir. 2012); Aragon v. [Baca Cty. Sheriff's Dep’t, 93 F. Supp. 3d
1283, 1287 (D.N.M. 2015)(Vazquez, J.)).
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Next, Financial Indemnity contends -- comyrao Bhasker’s allegation that Financial
Indemnity’s insurance-policy application shouldrédadvise[d] her what the monthly premiums
would be for the next available tier of covgeaor listfed] corresponding levels of coverage,”
MTD at 15 -- that New Mexico requires thatorresponding premium levels be disclosady
where the policy holder rejects UM/UIM coveraggual to the bodily injury liability limits or

altogether.” MTD at 15 (citing Jordan Allstate Ins. C0.2010-NMSC-051, | 25, 245 P.3d

1214, 1222); Farm Bureau Prop. & Cas. [Be. v. Hale, No. CI\V14-0527, 2014 WL 11512598,

at *8 (D.N.M. Nov. 14, 2014)(Johnson);JGov't Employees Ins.Co. v. Shroyer, No. CIV

15-0306, 2015 WL 12669885, *2 (D.N.M. Dec. 1, 2015)(iKell.). Financial Indemnity asserts
that, in cases alleging improper failure to lisverage premiums, “the remedy is to reform the

UIM limits to equal the bodily injunfiability limits.” MTD at 16 (citing_Jordan v. Allstate Ins.

Co., 2010-NMSC-051, 1 36, 245 P.3d at 1225; Sinclair v. Zurich Am. Ins. Co.,141 F. Supp. 3d

1162, 1168 (D.N.M. 2015)(Lynch, J.). Financial Indety asserts that it did not have to list
corresponding premiums, because Bhasker “saletiM/UIM coverage limits equal to, not
lower than, her bodily injury liability limits.” MTD at 16 (citing Ceplaint § 26, at 4).
Financial Indemnity further asserts that Bhaslaready has equalizedIM and bodily injury
liability limits, and the need tlist premiums . . . simply ...does not apply.” MTD at 16.
Financial Indemnity contends that, as a maifdaw, Bhasker’s insurance coverage was
not illusory, because there are “several situnt in which minimum limits UIM coverage has
value for New Mexico policyholders.” MTD at 16F-irst, Financial Indenity asserts that an
Idaho state court held that “UIM coverage daiwaminimum bodily injury liability limits was
not illusory, even if no vehicleowered by a policy issudd the state could satisfy the definition

of an underinsured motor vehicle,” because, “if the tortfeasor was a driver with an out-of-state
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policy with lower bodily injury minimum limits thn in the policy statehe policyholder could

recover the difference as to those limits.” M&D17 (citing_Vincent v. Saco Ins. Co. of Am.,

29 P.3d 943, 948 (Idaho 2001)). Finahé¢ndemnity contends that dndiana state court arrived
at a similar conclusion, determining that underinsured motorist coverage is not illusory, because
underinsured automobiles could indé vehicles from states tha&quire less liabty insurance

than Indiana requires. See MTD at 18 (citing Merididt. Ins. Co. v.Richie, 544 N.E.2d

488, 489-90 (Ind. 1989)).

Second, Financial Indemnity argues thadlicyholders with minimum limits UIM
coverage “policyholders will be paid, everthey have minimum limits UIM coverage, where
there are multiple injured parti@s an accident, such that sogle policyholder wi recover the

entirety of the tortfeasor’kability limit.” MTD at 18 (citing Showman v. Busser, No. 311141,

2013 WL 6037161, *4 (Mich. Ct. App. Nov. 14, 2013)Jhird, Financial Indemnity contends
that, under New Mexico law, “if the insured receives less than the tortfeasor’s policy limits due
to a contractual exclusion for punitive damages,itisurer may not offset the full amount of the

tortfeasor’s liabity limits.” MTD at 19 (citing Farmersins. Co. of Aizona v. Sandoval,

2011-NMCA-051, 1 1, 253 P.3d 944, 946).

Financial Indemnity asserts that the coverage is not, as a matter of law, illusory, because
the “above cases show there is no question rthiaimum limits UIM coverage has value for
New Mexico policyholders.” MD at 19. Financial Indemnitpotes, however, that “some

courts have reached the opposite conclusioMTD at 19-20 (citing_Hardy v. Progressive

Specialty Ins. Co., 67 P.3d 892, 8&&themberg v. ProgressiveL#ns. Co., 709 F. Supp. 620,

621-22 (E.D. Pa. 1989)(Cahn, J.)). Financial Indgmasserts, nonetheds, that the cases

holding that minimum limits UIM coverage hamlue for policy holders “represent a clear
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majority of the authority existing on this igsuand [those] which reject the notion that the
coverage ‘illusory’ in these circumstances [dvetter reasoned.” MTt 20. According to
Financial Indemnity, “[ijt makes neense to deem coverage ‘illusory’ when it clearly provides
valuable benefits to insureds, as the abocases demonstrate minimum limits UIM coverage
does in multiple situations.” MTD at 20.

Next, Financial Indemnity addresses Bhaskargument that the Supreme Court of New
Mexico “established that UIM coverage is ‘sufuous’ when the insured and tortfeasor both
have the statutory minimum level of coverageMTD at 20 (quoting Complaint § 23, at 4).
Financial Indemnity contends the case whiBhasker cites for th proposition -- Weed
Watrrior -- does not support Bhasker. See MaiD20. Financial Indemnity asserts that the
Supreme Court of New Mexico considered omwlyether “elect[ing] to take UM/UIM coverage
for less than the general politgbility limits constitute[s]a rejection under the New Mexico
uninsured motorist statute. MTD at 20 (quoting_Weed Warrior, 2010-NMSC-050, | 3, 245
P.3d at 1210). Financial Indemnity contetiust the Supremedtirt of New Mexico

held only that New Mexicansurers had to offer UM/UIM coverage up to the

bodily injury liability limits of the sulgct policy. Here, of course, there is no

dispute that this was done, since Piffithose UM/UIM limits equal to her

bodily injury liability limits. Nothing inWeed Warrior though, in any way

prohibited an insured from purchasing minimum limits UM/UIM coverage, or

deemed such coverage illegal.
MTD at 21. Financial Indemnitysserts that the Supremeut of New Mexico “had no
occasion to consider or address all the sitna in which minimum limits UM/UIM coverage
does in fact have value.” MTD at 21.

Financial Indemnity then asserts that a @atifa state court rulethat, when an insurer

offers minimum limits underinsurecbverage that is consistenttvapplicable law, “there can
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be no argument that the coverage is ‘illuséryMTD at 21 (citing Fagundes v. Am. Internat.

Adjustment Co., 3 Cal. Rptr. 2d 763, 767 (Cal. Ct. App. 1992)).

Next, Financial Indemnity addresses Btea%s contention that Financial Indemnity
allegedly charged excessiveepriums for underinsured motsti coverage that Financial
Indemnity did not, in the end, gride. See MTD at 22. Finantiendemnity asserts that this
argument “is negated by her own Complaintgdioon and exhibits.”MTD at 22. Financial
Indemnity contends that Bhasker’'s policy doems shows that Financial Indemnity charged
her a single premium for combined uninsured mstqd"UM”) and underinsred coverage. See
MTD at 22. Financial Indemnity then argues:

Under New Mexico law, rates must be aea based on the insuséloss history.
See, e.g., N.M. Stat. Ann. 8 59A-17-7 (‘determining whether rates comply with
the rate standards, the following criteria shall be applied: A. due consideration
shall be given to past and presfive loss and expense experience within
and without this state[.]”); N.M. StaAinn. § 59A-17-6 (“Rates are inadequate if
they are clearly insufficient, together withe investment income attributable to
them, to sustain projected losses and expangée line, kind or class of business
to which they apply.”). Taking Plairfits Complaint allegations that Defendant
rarely, if ever, pays under minimuhimits UIM coverage as true, then by
definition the portion of the rate for the combined UM/UIM coverage that is
attributable to UIM, as opposed to UMoverage would be minimal based on a
minimal loss payment history. So, agaikitg Plaintiffs Complaint allegations
as true, Defendant cannot, as a matteiawf be collecting excessive premiums
for UIM coverage that has an allegedly small or “illusory” value. And that
analysis only further underscores why, fally discussed above, the filed rate
doctrine also bars Plaintiff's claims.

MTD at 22-23.

3. TheResponse.

Bhasker responds to Financial IndemsityMTD. See Plaintiff's Response and
Memorandum of Law in Opposition to Defemifa Motion to Dismiss First Amended

Complaint and Memorandum of Law in Suppdiled May 23, 2017 (Doc. 18)(“Response”).
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Bhasker argues that the filed rate doctrinesdoet apply to her claims See Response at 3.
Bhasker acknowledges that she paid a premiton illusory coverage,” but her Complaint
concerns “disputed contractual coverage, misggrations to sell coverage, and failure to
properly advise Plaintiff as toeéhmpact of her choice.” Respa@nat 3. Bhasker contends that
“[s]uch conduct is separate froamy regulatory framework or treetting of rates.” Response at

3. Bhasker asserts that the United States District Court for the Southern District of Illinois
determined that the filed rate doctrine “waolly inapplicable to claim of illusory UIM
coverage” where the plaintiff alleges deceptand fraud. Response at 4 (citing Keeling v.

Esurance Ins. Co., No. 10-0835-DRH, 2012 W@#99580, at *4-5 (S.D. Illl. Mar. 1,

2012)(Herndon, C.J.)). In other words, Bhas&sserts that the filethtes doctrine does not
apply where a plaintiff alleges claims thatliallenge defendant’s alleged deception, not the
amount charged for the underinsuEVerage and do not seekdwange the rates.” Response

at 4 (quoting Keeling v. Esurantes. Co., 2012 WL 699580, at *5).

Bhasker asserts that the same analysis should apply in this case, because she alleges that,
“based on fraudulent and deceptive behavior byrtberer, the coverage provided was a sham,”
and New Mexico law “precludes an insurer from retaining premiums on an insurance contract

where the policy is illegal.” Response at #ifig Forrest Currell Lumber Co. v. Thomas, 1970-

NMSC-018, 11 15-16, 464 P.2d 891, 895 (1970)). Bhaalke contends that New Mexico law
“provides that approval of a policy form by ayudatory body does not colsively establish the
validity of the policy or shield it from review bthe courts.” Response at 4 (citing Azar v.

Prudential Ins. Co. of Am., 2003-NMCA-062, 1 69, 68 P.3d 909, 929 (Ct. App. 2003)). Bhasker

asserts that “[a]pplying the filedhte doctrine to every insurandispute in which an insured

alleges that the contract was illusory is cleadwytrary to New Mexico law and cannot stand.”
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Response at 4. Bhasker concludes, accordingly, that, because she alleges that Financial
Indemnity made fraudulent misrepresentatiothg filed rate doctrine does not apply. See
Response at 4-5.

Next, Bhasker contends that the voluntarympent doctrine does not apply to her claims.
See Response at 5. Bhasker asserts tlatvéoluntary payment doctenis “not a legally
adequate affirmative defensedaims of unfair and deceptive buoess practices.” Response at

5 (citing Deere Constr., LLC v. Cemex Constr. Materials Florida, LLC, 198 F. Supp. 3d 1332,

1342 (S.D. Fla. 2016); Soule v. Hilton Worldwidinc., 1 F. Supp. 3d 1084, 1104 (D. Haw.

2014); Huch v. Charter Commc’ns, Inc., 290WS3d 721 (Mo. 2009); State ex rel. Miller v.

Vertrue, Inc., 834 N.W.2d 12 (lowa 2013); Samwuelime Warner, Inc., 10 Misc. 3d 537, 549,

809 N.Y.S.2d 408, 418 (Sup. Ct. 2005)). Bhasker asserts that one of Financial Indemnity’s
voluntary payment cases “identifigfke exception to the rule’s ajpgation which is pertinent to
the instant dispute: ‘payments uatarily made with full knowledge of all material facts cannot

be recovered badk absence of fraud or dure§s Response at 5 (quoting Rabbit Ear Cattle Co.

v. Frieze, 1969-NMSC-043, 1 5, 453 P.2d at 374)teasis added by Bhasker). Bhasker also
discusses a Washington stataut case, in which, she asselittse state court recognized the
voluntary payment doctrine’s “geradly recognized exception” thétis “inapplicable where the

payment was induced by fraud.” Responsé-at(quoting Indoor Billboal/Washington, Inc. v.

Integra Telecom of Washingtomc., 170 P.3d 10, 23 (Wash. 2007 Bhasker asserts that the

Washington state court rejected the voluntary payment doctrine’s application in an action
brought under the state’s consumer priddec laws. Response at 7 (citing Indoor

Billboard/Washington, Inc. v. Integra TelecomWfshington, Inc., 170 P.3d at 24). Moreover,

Bhasker contends, federal district courts have “uniformly recognizatttib voluntary payment
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doctrine does not apply when the payment is memer duress or as a result of fraud. Response

at 7 (citing_Shaw v. Marriotint’l, Inc., 474 F. Supp. 2d 14151 (D.D.C. 2007)(Kessler, J.);

Fink v. Time Warner Cable, 810 F.u®. 2d 633, 649 (S.D.N.Y. 2011)(Swain, J.), on

reconsideration, 2011 WL 5121068 (S.D.N.Y. Oct. 28, 2011)).

Bhasker then asserts that, on the feweagions on which New Mexico courts have
considered the voluntary payment doctrine, thaye “simply not recognized or applied the
voluntary payment doctrine outside the contextredtitution claims and clearly never in the

context of a bar to a statutory cause of actioRésponse at 7-8 (citing Aetna Life Ins. Co. v.

Nix, 1973-NMSC-069, T 9, 512 P.2d 1251, 1253heesecake Factory, Inc. v. Baines,

1998-NMCA-120, 1 6, 964 P.2d 183, 185-86). Bhasimrcludes that, “wither based on an
improper extension of state law, or the welt@gnized exceptions to the common law doctrine,
the voluntary payment doctrine is equally inapplicable to the instant action and must fail.”
Response at 8.

Next, Bhasker asserts that her illusory-coverelgéms is viable. _See Response at 8.
Bhasker contends that she “believed that shepweshasing valuable coverage,” but “was led to
purchase . . . worthless and illusory [coveragedesithe insurer would never incur liability under

the policy.” Response at 8-9 (citing PompaAm. Family Mut. Ins. Co. 520 F.3d 1139, 1145

(10th Cir. 2008)). Bhasker cantds that the Supreme Court of New Mexico has determined that

an “insured carries UIM coveraganly if the UM/UIM limits on he& or his policy are greater

than the statutory minimum of $25,000.” Response at 9 (quoting Weed Warrior,

2010-NMSC-050, 710, 245 P.3d 1209, 1212-13). Bdraargues that, because New Mexico
courts have not “squarely addressed” whette UIM coverage which she purchased was

illusory, the Court should consider authority imigdictions with “a similar statutory framework
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to that in New Mexico.” Reponse at 9. Bhasker contends:
In other jurisdictions where the limits of the tortfeasor’s liability coverage and the
claimants’ underinsured motorist covgealimits are the same, and where the
state law determines a claimant’s staggsunderinsured solelyy considering the
contractual limits of liability rather than the damages sustained, courts have
recognized that under the principle of gary coverage, or under the reasonable
expectations of the claimamd]M coverage may be activated.
Response at 9.
Bhasker contends that “different jsdictions define and apply UIM coverage
differently,” with some jurisdictions “compar|g] the damages sustained by the insured to the

limits of coverage under the tortfeasor’s policResponse at 9-10 (citing Brainard v. Trinity

Universal Ins. Co., 216 S.W.3d 809 (Tex. 2006)), whtleer jurisdictionsrequire a comparison

of the limits of the tortfeasor’s policy toeahimits of the insured’s UIM policy to satisfy the

definition of an underinsured motorist,” Response at 10 (citing S’Dao v. National Grange Mut.

Ins. Co., 661 N.E. 2d 1378 (N.Y. 1995)). Bhaskencludes that “those jurisdictions that have
considered the issue which is most pertinerRltontiff’'s dispute are those where the definition

of underinsured motorist requires an examinatibthe limits of coverage, as is required under

the policy at issue in this case.” Respons&Oafciting_Smith v. Auto-Owners Ins. Co., 500 So.

2d 1042, 1044 (Ala. 1986); Glazewski v. Allstates. Co., 466 N.E.2d 1151, 1156 (Ill. App.

Ct. 1984), aff'd in part, rev'd in part subma Glazewski v. Coronet én Co., 483 N.E.2d 1263

(Il. 1985); Hardy v. Progressiv&pecialty Ins. Co., 67 P.3892 (Mont. 2003);_Pristavec v.

Westfield Ins. Co., 400 S.E.2d 575, 577 (W. ¥890); Hoglund v. Secura Ins., 500 N.W.2d

354, 355 (Wis. Ct. App. 1993), superseded by statuRegarding Pristaéc v. Westfield Ins.

Co., Bhasker asserts that the ¢arancluded that West Virginiagnderinsured motorist statute

public policy provides full compensation for dagea not paid by a négent tortfeasor to
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support its conclusion that “UIM gerage was activated” under thiate’s underinsured statute.

Response at 14 (citing PristavecWestfield Ins. Co., S.E.2d &82). Bhasker contends that

New Mexico’s underinsured statute “also hets a public policy of compensating injured
persons not compensated by aligent tortfeasor.” Respoesat 14 n.3 (citing_Salas v.

Mountain States Mut. Cas. Co., 2009-88-005, 20, 202 P.3d 901, 808; Richards v.

Mountain States Mut. Cas. Co., 1986-NMSC-029, Y16 P.2d at 240). Bhasker contends that,

“wlhere an insured’s underinseal coverage was equal to a fieasor’s liability coverage,”
Indiana courts “held that sudoverage was illusory under a policy that defined an underinsured
motorist as one whose limits of liability coverage were less than the limits of UIM coverage.”

Response at 14-15 (citing WReserve Mut. Cas. Co. v. Hend, 666 N.E.2d 966, 968 (Ind. Ct.

App. 1996); Landis v. Am. Interinsurance Bxc542 N.E.2d 1351, 1354 (Ind. Ct. App. 1989)).

Next, Bhasker considers Financial Indemnigfgument that the contract is not illusory,
because, in New Mexico, it is possible that anaftdtate driver may have liability insurance
with lower limits than those New Mexico maatds. _See Response at 15. Bhasker argues that
this argument is unreasonable as a matter wf llecause New Mexico courts “have already
decided that a New Mexico insuredthwvonly $25,000 in UM/UIM coveragdoes natin fact,

carry underinsured coverage.” Response at 15 (citing Weed Warrior Services, 2010-NMSC-050,

1 10, 245 P.3d at 1213). Bhasker also argues that,

even if a tortfeasor has an out-of-sthédility policy with lower bodily injury
liability minimum limits than those required in New Mexico, there is always the
possibility that the tortfeasor’s policyilvcontain an out-of-state coverage clause
which will provide liability limits in an amount equal to the liability limits
imposed by New Mexico’s Mandatory FinaacResponsibilities Act[, N.M. Stat.
Ann. § 66-5-201].See, for example, Bristol WessICo. v. Wawanesa Mut. Ins.
Co, 570 F.3d 461, 463-64 (1st Cir. 2009)). Hifect of such a clause would be
to increase the out-of-statertfeasor’s liability limts to the minimum amount
required in New Mexico, namely, $25,000. dach an instance, a New Mexico
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resident with minimum UIM limitsvould notbe able to recovethe benefits of
his or her UIM coverage in an awocident with an out-of-state driver.

Response at 15 (emphasis in original).

Bhasker then considers Financial Indemnigrgument that the coverage is not illusory,
because there are some instances in whichdhey holder may recover benefits. See Response
at 16-17. Bhasker argues that Financial Indertmftyypothetical and m@ote” examples do not

negate the coverage’dlitisory nature.” Response at {&ting Hardy v. Proggssive Specialty

Ins. Co., 67 P.3d at 894).
Next, Bhasker argues that her reasonaxpectations “are of paramount importance
when considering what benefits an insured is entitled to under the terms of an insurance policy.”

Response at 18 (citing Rummel v. Leximgtins. Co., 1997-NMSC-041, 1 22, 945 P.2d 970,

977( 1997);_Sanchez v. Herrera, 1989-NM@L3, § 24, 783 P.2d 465, 469). Bhasker also

contends that the reasonablepestations doctrine appliefecause, in New Mexico, the
reasonable expectations doctrinis ‘hot restricted to those case which the policy language is

at issue.” Response a8 (quoting_Barth v. Coleman9%4-NMSC-067, 1 15, 878 P.2d 319,

323)(citing Berlangieri v. Running Elk @@, 2002-NMCA-046, § 13, 44 P.3d 538, 541-42).

Bhasker contends that, in any case, the policy’s language at issue “is not clear and
unambiguous.” Response at 19. Bhasker asseat, in applying theeasonable expectations
doctrine, “courts will look to hova reasonable non-attorney woul@éwithe terms of coverage.”

Response at 19 (citing Battishill v. Farmers Alliance Ins. Co., 2006-NMSC-004, 13, 127 P.3d

1111, 1114; Computer Corner, Inc.Fireman’s Funds Ins. Co., 2002-NMCA-054, | 13, 46 P.3d

1264, 1268). Bhasker asserts that courts will atssider the kind of insurance at issue. See
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Response at 20 (citing Hinkle v. State Fdfime & Cas. Co., 2013-NMCA-084, 18, 308 P.3d

1009, 1014).
Bhasker concludes that she has
pled facts which, if taken as true an@wed in the light most favorable to the
Plaintiff, suffice to evidence her entitlenmteto relief for her claims against
Defendant for negligence, violation tife New Mexico Unfair Trade Practices
Act, violation of the New Mexico Unfaiinsurance Practices Act, breach of
contract, breach of the covenantgafod faith and fair dealing, and for punitive
damages. Both of Defendant’s affirmative defenses must fail as a matter of law
and Bhasker has shown that the underiedwoverage she purchased must be
considered illusory. Accordingly, Defendanotion to Dismiss must be denied
in its entirety and the ntizzr permitted to proceed.

Response at 20-21.

4. TheReply.

Financial Indemnity replies tBhasker’s response. SeepRein Support of Defendant’s
Motion to Dismiss First Amended Complaint, @ldune 6, 2017 (Doc. JOReply”). Financial
Indemnity first argues that the filed rate dodtribars Bhasker's claims._See Reply at 1.

Financial Indemnity disputes Bhasker's contemtithat her claims are “separate from any
regulatory framework or the setting of rates.’See Reply at 1 (quoting Response at 3).
Financial Indemnity argues thatlear authority” in the United &tes Court of Appeals for the
Tenth Circuit and in other United States CowtsAppeals hold thathe filed rate doctrine
“applies regardless of the label used to desdhbeclaims, including where fraud or other illegal
activity is alleged.” Rply at 1. Financial Indemnity contentisat the Tenth Ccuit, applying
New Mexico law, “rejected the same type ahlidulent activity’ argument Plaintiff asserts here,

upholding dismissal, based on the filed rate doetriof plaintiffs’ clams against the insurer

defendants of conspiracy and bribery.” Regiyl-2 (citing_Coll v. First Am. Title Ins. Co., 642

F.3d 876 (10th Cir. 2011)). In Coll v. First Amcan Title Insurance Co., Financial Indemnity
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asserts, the Tenth Circuit held that the “focus for determining whether the filed rate doctrine
applies is the impact the court's decision will have on agency procedures and rate
determinations,” and that ¢h*“underlying conduct does notwgtrol whether th filed rate
doctrine applies.” Reply at 2 (quoting 642 F.3d at 890). Fiahmecdemnity aserts that the
Tenth Circuit concludes that the “dispositive gtien™ is whether a win for the plaintiff would
impact the regulatory agency’s rate determimesj¢d”if so, the ‘filed rate’ doctrine will bar the
claim.” Reply at 2 (quoting 642 F.3d at 890Financial Indemnity argues that the Tenth

Circuit, in Coll v. First American Title Insurance Co., looked to New Mexico precedent in

Valdez v. State, 2002-NMSC-028, 54 P.3d 71, and “concluded that, under New Mexico law,

there is no fraud exception to the ‘filed rate’ ttoe.” Reply at 2 (citing 642 F.3d at 890).
Financial Indemnity contends that other courts have reached similar conclusions. See Reply at

2-3 (citing Crumley v. Time Waer Cable, Inc., 556 F.3d 87881 (8th Cir. 2009); Wegoland

Ltd. v. NYNEX Corp., 27 F.3d 1720 (2d Cir. 1994); Sun City Taxpayers’ Ass’'n v. Citizens

Utilities Co., 847 F. Supp. 281, 291 (D. Conn. 1994f)d, 45 F.3d 58 (2d Cir. 1995); Korte v.

Allstate Ins. Co., 48 F. Supp. 2d 647, 6500ETex. 1999);_Porr v.NYNEX Corp., 230

A.D.2d 564, 574 (N.Y. App. Div1997);). Financial Indemnity contends that, “no matter how
Plaintiff tries to characterize helaims, it is clear she is dhenging Defendant’s rates for UIM
coverage, which brings this case squarely withafiled rate doctrine.” Reply at 3. Financial
Indemnity writes:

Plaintiff claims she “paid a premium &80 for bodily injury coverage and $54
for un-and-underinsured coverage fartotal of $134 for minimal combined
coverage. A purchase of higher limits, fexample, at a premium of $201
would vyield a disproportionate undesured indemnification to premium ratio
of 308/1, when compared to the purchase of minimal combined coverage for
virtually no underinsured indemnificatidn.(Compl., 1 34.) Plaintiff calculates
her “disproportionate underingat indemnification to premium ratio” as
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follows: “$25,000.00/$81=308,” and statesthe Plaintiff would be
indemnified up to $25,000.00 in underinsuredverage with a purchase of
the next tier ofavailable coverage of $50,000.00 per person/$100.000.00 per
accident after the offset.”_(ld, n. 5 & n. 6lf, as Plaintiff maintains, she is not
challenging insurance rates, her Complawvduld not allege,as it plainly
does, that Defendant has charged a disproportionate premium for minimum limits
UIM coverage, or set forth calculatioreggarding that allegewrongful premium,

and it certainly would not seek a daside refund of supposedly improperly
collected minimum limits UIM premiums. Put simply, on the face of the
Complaint Plaintiff herself has injead “unlawful premiums” as a damages
element in this case, alleging she anel tkass overpaid for withless coverage.

She is thus necessarily challenging the rate she was charged, which is
precisely what the filedate doctrine prevents.

Reply at 3-4.

Financial Indemnity also argues that Bhaskeelgance on Keeling v.Esurance Ins.

Co., No. 10-0835, 2012 WL 699580 (S.D. Ill. March2012), is misplaced. See Reply at 4.

According to Financial Indemnity, the plaintiff Keeling v. Esurance Ins. Co., challenged the

defendant’s alleged deceptivedafraudulent conduct in selling sharaverage, not whether the
rates were reasonable, which meant that the fdésl doctrine did not bdhe plaintiff's claims.

See Reply at 4 (citing Keeling v. Esuranties. Co., 2012 WL 699588t *5). By contrast,

Financial Indemnity argues, Bhasker is aalting a purportedly ‘dgoportionate’ insurance
premium, thereby clearly chafiging the amount charged foretlcoverage.” Reply at 4.

Moreover, Financial Indemnity contends, Keeling Esurance Ins. Co. is “directly contrary”

to the Tenth Circuit’'s decision in Coll v. FirBtmerican Title Insurance Co., where, according to

Financial Indemnity, the Tenth Cuit held that “there is no fraud exception to the filed rate
doctrine.” Reply at 4. Finara Indemnity contends that BHas does not dispute that its
insurance premiums “are part of New Mexicotsmprehensive regulatory scheme, and thus are
heavily regulated and cannot bdlaterally attacked.” Reply at. Financial Indemnity warns

that, “if this Court were to follow thapproach Plaintiff advocates basedkaeling however, it
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would allow Plaintiff, under the guise of assegti‘fraudulent’ conductfo obtain a different
UIM premium rate than established under New Meds regulatory framewér” Reply at 4-5.
Financial Indemnity further warns that ruling B®hasker would requirdetermining whether the
premium Financial Indemnity charged was propehith would require th€ourt to interfere in
matters reserved for the Superintendent of Imst@awho is vested with authority to determine
the propriety of insurance ratesReply at 5. Financial Indentpn also contends that Bhasker
does not attempt to distinguish this case frorAlatbama state case that is directly on point. See

Reply at 5 (citing Alabama Mut. Ins. Conp.City of Fairfield, 178 So. 3d at 363-64).

Financial Indemnity asserts that all of &lker’s claims “fail based on the voluntary
payments doctrine.” Reply at 5. Financial Imhéty contends that Bhasker cites no cases, and
makes no arguments, contradicting Finandiadlemnity’s assertions “that the voluntary
payments doctrine appliesircluding where fraud is alleged where, as here, the plaintiff
knew or could have easily leachef the law underlying the basis for the disputed charge.”

Reply at 6 (citing Chris Albritton @hst. Co. v. PitneyBowes Inc., 304~.3d 527, 531 (5th

Cir. 2002); Randazzo v. Harris Bank PalatiheA., 262 F.3d 663, 666-68 (7th Cir. 2001);

Robbins v. SCANA Energy Mg., Inc., No. 1:08-CV-640-BBM, 2008 WL 7724171, *5 (N.D.

Ga. June 13, 2008)). Financial Ima@ty also asserts th&hasker “fails to adress the fact that
the face of her Complaint showsat she received exactly what she was unambiguously told she
would get.” Reply at 7 (citin@omplaint § 67-74, at 14-15).

Financial Indemnity argues that Bhaskerairls fail because the policy coverage is not
illusory as a matter of law. See Reply at 8nalficial Indemnity contends that, although Bhasker
cites to cases holdingahthe coverage is illusory, BhasKeannot avoid the clear majority of

cases [that Financial Indemnity] cited ... which have rejected Plaintiff’s ‘illusory’ coverage
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argument.” Reply at 8 (citing__Hallihan v. Progressive Direct Ins. Co., No.

315CV01068NJRSCW, 2016 WL 4617243,*at (S.D. Ill. Sept. 6, 2016)(Rosenstengel, J.);

Fagundes v. Am. Internat. Adjustment Co., 3 CakrRqd at 767, Vincent v. Safeco Ins. Co. of

Am., 29 P.3d at 948; Meridian Mut. Ins. Go.Richie, 544 N.E.2d at 4890; Johnson v. AAA

Chicago Motor Club Ins. Co., 699 N.E.2d 118286 (Ind. Ct. App. 1998); Colonial Ins.

Co. of California v. Batson, 584 A.ZA87, 141 (Md. Ct. Spec. App. 1991); Showman v.

Busser, 2013 WL 6037161, at *4frinancial Indemnity asserts:

As these cases show, there are in &ittations in which minimum limits UIM
coverage provides tangible benefits fidew Mexico policyholders, including
where: (a) the tortfeasor had ant-ofistate policy with lower bodily injury
liability minimum limits than in the pay state; (b) there are multiple injured
parties in an accident, such that no single policyholder will recover the entirety of
the tortfeasor’s liability limit; and (c)the insured receives less than the
tortfeasor’s policy limits due to a coattual exclusion for punitive damages,
and the insurer offsets the full amouwoft the tortfeasos liability limits.

Reply at 8. Financial Indemnity argues thde"tases holding minimum limits UIM coverage is

not ‘illusory’ are better reasonedind “most of the cases Plaintiff cites ... are either factually
distinguishable or failed to consider all theeisarios where the coverage does indeed provide
valuable benefits to insured (most notably the punitive damage scenario based on New Mexico’s

unique law in that regard).” Reply at 8tifgg Smith v. Auto-Owners Ins. Co., 500 So. 2d 1042,

1045 (Ala. 1986); Glazewski v. Allstate Ins. Co., 466 N.E.2d at 1156; Hoglund v. Secura Ins.,

500 N.W.2d at 356). Financial Indemnity asséntg two cases that Bhasker cites -- Hardy v.

Progressive Specialty Ins. Co. ahdstavec v. Westfield Ins. Ce. are “internally inconsistent,”

because it “makes no sense, on the onelhém acknowledge that minimum limits UIM
coveragedoes provide benefits in certain situatignsut on the other hand to hold that the

coverage is ‘illusory’ or wortldss.” Reply at 9-10. Financialdemnity also contends that the
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Indiana state court cases to which Bhaskes cit®Vestern Reserve Mutual Casualty Company

v. Holland, 666 N.E.2d 966 (Ind. Ct. App. 1996andis v. Am. Interinsurance Exch., 542

N.E.2d 1351 (Ind. Ct. App. 1989) are “fatally inconstent” with the Supreme Court of

Indiana’s decision in MeridiaMutual Insurance Co. v. Richie, 544 N.E.2d at 489-90, and

Indiana courts “have declined follow them on that very ground.” Reply at 10 n.7.

Next, Financial Indemnity argues that Bha&keontention that she “has paid excessive
premiums and received nothing in return” ignottegt, as a matter of law, Financial Indemnity
can “charge rates based on its loss historyreply at 10 (citing MD at 24). Financial
Indemnity asserts that Bhasker’s policy docutseshow that she has combined UM and UIM
coverage for which she paid a single premiamg “[tjaking Plaintiff's Complaint allegations
that Defendant rarely, if ever, paysder minimum limits UIM covage as tryethe portion
of the combined UM/UIM coverage premiumttributable to UIM coverage would, of
necessity, be miniscule.” Blg at 10. Financial Indemnity atends that this fact “wholly
negates Plaintiff's theory that Defendant lta$lected excessive premms for UIM coverage
with an allegedly ‘illusory’ value.” Reply at 10.

Financial Indemnity also disputes Bhaskartmtention that th&upreme Court of New

Mexico, in Weed Warrior, haslready determined that a New Mexico insured with only

$25,000.00 in UM/UIM coverage does not carry unusried coverage. See Reply at 10-11.
Financial Indemnity asserts that, in that célse,Supreme Court of New Mexico “simply did not
hold that minimum limits UIM coverage is impeissibly illusory”; instead, the Supreme Court
“held only that New Mexico ingers had to offer UM/UIM coverage up to the bodily injury
liability limits of the subject policy.” Reply a@0-11. Financial Indemnity asserts that Bhasker

“chose UM/UIM limits equal to her bodily injury liability limits.” Reply at 11. Financial
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Indemnity contends that nothing in Weed Warri‘prohibits an insured from purchasing

minimum limits UM/UIM coverage, or deemsaucoverage illegal.” Reply at 11.

Next, Financial Indemnity considers Bhas&éreasonable expectations” arguments, and
contends that Bhasker “cannot escape the casdmf@adhat this doctrine simply does not come
into play in the face of cleand unambiguous policy languageReply at 11 (citing Sheldon v.

Hartford Ins. Co., 2008-NMCA-098, {17, 1893& at 700; Truck Ins. Exch. v. Gagnon,

2001-NMCA-092, 33 P.3d at 903). Financial Indemuwityisiders Bhasker’'s contention that the
reasonable-expectations daogr may apply when policy mguage is ambiguous and when
additional factors contributed tbe plaintiff's expectations, arféinancial Indemnity argues that
Bhasker has asserted no such factors. See Regpll. Financial Indemnity also contends that
Bhasker does not identify any policy language owjsion in particular thaBhasker contends is

ambiguous._See Reply at 11-12.

5. TheHearing.
The Court held a hearing on July 24, 201@e Slearing Transcript (taken July 24, 2017)

(Doc. 34)(“Tr.”). Financial Indemnity began arguing that there are three reasons why the
Court should grant its MTD. Sé@e. at 3:6-7 (Hanover). FirsEinancial Indemnity argued that
Bhasker “is challenging the amount of the premthat she was charged for her minimum limits
UIM coverage, and this challengebiarred by the Filed RaDoctrine.” Tr. aB:8-12 (Hanover).
The Court asked whether New Mexico courtyveéhaver “squarely gopted” the filed rate
doctrine, Tr. at 3:13-14 (Court), d@rFinancial Indemnity answerdbat it “can’t cite to a New
Mexico state court case that's adopted it [bwifll say that I'm not aware of any state that has
ever rejected the filed rate daoe,” Tr. at 3:21-24 (Hanover)Financial Indemnity stated that

Montana “is the only state | canitk of that hasn’t formally adopd [the filed rate doctrine] but
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they have not rejected it eitherSee Tr. at 4:2-7 (Hanover).

The Court asked Financial Indemnity: “[I]f ydxad an illusory coméct in which you did
not have anything being sold, do you think the oy Court of New Mexico would say . . . the
filed rate doctrine -- that &' never adopted -- is going to barclaim for that?” Tr. at 4:8-13
(Court). Financial Indemnity std that it did not know, but coaded that it would be unlikely
that the Supreme Court of New Mexico would bach a claim based on the filed rate doctrine.
See Tr. at 5:7-9 (Hanover).Financial Indemnity assertechonetheless, that the UM/UIM
coverage in this case is not illugo See Tr. at 4:14-16 (Hanover).

The Court then asked Financial Indemnity about Coll v. First American Title Insurance

Co. See Tr. at 5:10-14 (Court). Financial Indéyneaxplained that the Tenth Circuit held that
“any filed rate that is one appred by the governing regulatoryeagy is, per se, reasonable and
unassailable in judicial proceedings brought iatepayers.” Tr. at 6:24-7:4 (Hanover).
Financial Indemnity asserted that the filed rdtetrine’s purpose is “tpreserve the role of
regulatory bodies in approving rates and maiirig markets and keeping courts out of the
ratemaking process.” Tr. at 7:4-8 (Hanover)ndficial Indemnity asserted that, in New Mexico,
there is a “comprehensive rating scheme” ifsurance rates: “Sectiol7.9 of the Insurance
Code requires insurers to file the rates with $uperintendent of Insurance . . . prior to using
them.” Tr. at 7:9-13 (Hanove Financial Indemnity assed that Section 17.12 “requires
insurers to charge only the rates that are lawfirlyeffect as provided in the insurance rate
regulation laws, and the Superintendent of tasae has exclusive authority over any challenges
to fixed rates.” Tr. at 7:13-17 (Hanover)Financial Indemnity sserted that, under New
Mexico’s Insurance Code, any “aggrieved peishas the right to a hearing before the

Superintendent of Insurance. Tr. at 7:23-25 @van). Financial Indemnity concluded that “this
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comprehensive scheme leaves no doubt thalNdve Mexico Legislature did not intend for the
premiums charged by insurers to be collaterafifopped, and that's exactly what the plaintiffs

are alleging here with their illusory coverage theoryTr. at 8:1-6 (Hanover). Financial

Indemnity stated:

The plaintiff specifically alleged thatéhpremium that she paid for her UM/UIM
coverage was too high. She calculates ratios for minimum limits and for
higher limits, with the contention that the premium actually charged to the
plaintiff was excessive. The plaifitiuses the phrase that there was “a
disproportionate premium/indemnificatiorti|a” These are exactly the kinds of
matters that have been entrusted to tingeBintendent of Insurge to regulate.

Once a rate has been submitted to the regulator and it's appropriate to be used,
that is the only rate that the carrisrpermitted to charge, and any allegations
about representations about the rateemtopped by virtue of the doctrine.

Tr. at 8:7-9:6 (Hanover)(quoting @wplaint 1 34-35, at 5-6).

The Court asked how there are claims irwNdexico and in othestates for illusory
insurance contracts, given that the filed ragurance doctrine wouldeem to preclude those
claims. See Tr. at 9:7-12 (Court). Finahciademnity answered that a “majority [of
jurisdictions] have found that coverage wasilasory, and a minority have found that coverage
is illusory.” Tr. at9:13-16 (Court). Financial Indemnigrgued that the cases that have found

coverage to be illusory can beparated into two categories:

Some of them, such as the Hoglund[ v. Secura Insurance, 176 Wis. 2d at 500
N.W.2d 354 (Ct. App. 1993),] case from Mésconsin Court of Appeals, and the
Smith versus Auto-Owners case frone thlabama Supreme Court, simply found
that minimum limits UM/UIM coverage isompletely worthless. And so they
found where it's valueless, therefore, ttia coverage was idory. They didn’t
consider any of the circumstances véhdr could be worthwhile. The other
category are cases like Glazewski[ v. fdte Ins. Co., 126 Ill. App. 3d 401, 466
N.E.2d 1151,] from lllinois, as well as Kiy[ v. Progressive Seialty Ins. Co.,

315 Mont. 107, 67 P.3d 892 (2003),] fromoMana, and Pristavec[ v. Westfield

Ins. Co., 184 W.Va. 331, 400 S.E.2d 57590H. In these circumstances the
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courts did consider at least one circuemse where the coverage could have some

value. In some of the cases they did canisider all the circumstances. But they

just came to a conclusion that, notwitreding these circumstances, the coverage

was too remote or had no value in any event.
Tr. at 9:19-10:11 (Hanovke The Court asked how courtgdt] around the filed rate doctrine in
concluding there was claim for an illusory contract,” and Financial Indemnity responded that, in
“pure coverage” cases -- i.e., when the quessoaxclusively whether there is coverage in a
certain circumstance -- the filed rate doctrinedoet necessarily apply. Tr. at 10:12-22 (Court,
Hanover). Financial Indemnity added that these is not a “pure coverage” case. Tr. at
10:23-24 (Hanover). The Court agkehether the cases reflectitige “minority position” were
distinguishable from this caselr. at 10:25-11:2 (Gurt). Financial Indenity responded that,
among the minority cases, some were unclear lveinghe issue was “purely coverage.” Tr. at
11:3-7 (Hanover). Financial Indemnigygued that, in this case, certain clues indicate that this is
not a “purely coverage” question, e.g., because plutative class definition includes everyone
that has the coverage, without regard to Wweetr not they’'ve had any claim,” and because
Bhasker *“is challenging the @portionality and amount of theremium that was charged for
coverage that they believe to have been eitbenpletely or nearly worthless.” Tr. at 11:8-17
(Hanover).

The Court then asked Bhasker whether Sloeight that the Tenth Circuit “has correctly
read New Mexico as adopting the filed rate daoet” Tr. at 13:5-7 (Court). Bhasker replied
that she believed that New Mexico has alreattypsed the filed rate doctrine. See Tr. at 13:8-12

(Bhasker). The Court asked Bhasker how she can &etind the Tenth Circuit application of

that particular case,” and Bhas responded that “the way youtgeound it is to focus on the

°Kedar Bhasker, of Will Ferguson & Associates, argued before the Court on behalf of the
Plaintiff, Helen Bhasker. & Tr. at 2:9-10 (Bhasker).
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relief Plaintiff seeks,” and, in éhTenth Circuit case, lie relief they were seeking was to adjust
the rates.” Tr. at 13:16-19 (BRsker). The Court asked: “[l]f you're asking for a refund of
premiums, you are asking for some premiums badk.”at 13:22-24 (Court). Bhasker answered
that she “has not specifically requested thatreeeive a refund of the rates.” Tr. at 14:2-6
(Bhasker). Bhasker asserted that she seaknédies that are available for the misleading and
unconscionable trade practice . . . [which] inclad¢ual damages, punitive damages, attorney
fees.” Tr. at 14:10-13 (Bhasker). The Coudnaered whether, to award damages to Bhasker, it
would have to determine that the premiums were unlawful, and therefore “run into the filed rate
doctrine.” Tr. at 14:1420 (Court). Bhasker answered tlitite term ‘unlawful premium’ was
first published by the defendant” atitht “[nJowhere in our complaint have to we alleged that
there was an unlawful premium.” Tr. at:24-24 (Bhasker). The Court asked whether
Bhasker’'s reference to “ileory uninsured covage with a dismportionate premium
identification ratio, when compared to the négr of available coverage™ in her Complaint
alleged an unlawful premium. Tr. at 14:25-18Zurt)(quoting Complaint § 35, at 6). Bhasker
responded that

this description of the ratio and the ndidr is to provide an example of the

illusory nature of this coverage, and if the Court believes that this example is

alleging that the rates are nfatir, we would request #t. .. there would be a

chance to amend the complaint tear up this type of language.
Tr. at 15:6-13 (Bhasker).

Bhasker then argued that this case isirdistirom the Tenth Circuit's Coll v. First

American Title Insurance Co., because, in that cdbke,filed rate was applicable to preclude

damages for restitution, unjust erimment, and disgorgement thie excessive amounts charged

for title insurance,” but, in this case, Bhaskezkse“the underinsured motorist benefits and any
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other damages the Court deems fair,” but nstitt¢ion or unjust enrichment. Tr. at 15:18-24
(Bhasker).
Next, Bhasker argued that the Supremaur€ of Alabama determined in_Peachtree

Casualty Insurance v. Sharpton, 768 So.2d 368. (2080) that the filed rate doctrine did not

apply in a case where “they werging to determine the proper ammt of insurance coverage.”
Tr. at 16:2-7 (Bhasker). Bhasker asserted tiatSupreme Court of Alabama applied the filed

rate doctrine in Alabama Mut. Ins. Corp. \MtyCof Fairfield, 178 So. 3d at 363-64, “where the

plaintiff was asking the court to adjust inswarnrates.” Tr. at 16:7-13 (Bhasker). Bhasker
concluded that, “as far as the filed rate doctrsmeoncerned, we just don'’t think that it fits for
this case, because of ttedief plaintiff seeks.” Tr. at 16:14-16 (Bhasker). Bhasker asserted that,

in Azar v. Prudential Insurance Co. of Anoar 2003-NMCA-062, 68 P.3d 909, the Court of

Appeals of New Mexico did not afy the filed rate doctrine in a class action for life insurance
policies where the “defendant fadl to adequately disclose thdditional cost of paying their
premiums ... [a]nd the allegations were [faiplations of the UPA.” Tr. at 16:17-25
(Bhasker).

Bhasker asserted that the Court has prelyaletermined that the UIPA “is founded in a

tort cause of action.” Tr. at7:1-8 (Bhasker, Court)(citing_Guidance Endodontics, LLC v.

Dentsply Int’l, Inc., 749 F. Supp. 2d 1235 (D.N.RD10)(Browning, J.)). Bhasker asserted that

she has also brought causes dfoacunder the UPA, the UIPA, nkgence, breach of contract,
and the breach of covenant of good faith and fa@lidg, “which all allow pintiff to seek relief

from this Court.” Tr. at 17:9-18 (Bhasker). &ker also contended thgtie “understands that
the Court does not have the power to adjust ttesravhich plaintiffs a not seeking.” Tr. at

17:16-18 (Bhasker).
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The Court asked whether Bhasker would agree tthe “vast majority of cases that. ..
are similar to yours have held that the filed mdetrine blocks these types of claims.” Tr. at
17:19-22 (Bhasker). Bhasker answered that slddwnot agree with that statement, but added
that “I would agree thahe vast majority of cases Defendéais cited [holds #t the filed rate
doctrine] blocks claims wherein the plaintiffeaseeking rate adjustms.” Tr. at 17:23-1
(Bhasker). The Court asked whether Bhaskeictidentify a case in wth a plaintiff brought
an illusory insurance claim, and the court discussed the filed rate doctrine and explained how

they were allowing the claim to go forward desphe doctrine. _See Tat 18:2-6 (Bhasker).

Bhasker stated that the Alabama Supreme (Gmase, Peachtree Casualty Insurance v. Sharpton,
768 So0.2d 368 (Ala. 2000), is a “perfect referenbetause, in that holding, “they said ‘the
department of insurance’s approval of thdigyolanguage does not by itself suggest that the
defendant may issue a policy thabhates the restrictionsf the underinsured motorist statute.”

Tr. at 18:7-16 (Bhasker)(quoting Peachtree @kgunsurance v. Sharpton, 768 So. 2d at 373).

The Court gave Financial Indemnity anotheranynity to address ¢hfiled rate doctrine
issue._See Tr. at 18:22-23 (CourBinancial Indemnity stated that

| believe it's disingauous for Plaintiff to argue thétey’re not sedkg any return

of premium, when they broadly definlee class to include people who have no
claims whatsoever. It's difficult todure out what possible damages would be
there if there is no allegation to gatemium back. Although the plaintiff has
styled causes of action for. violation of the Unfa Trade Practices Act or
Unfair Insurance Practices Act, therene factual conduct #t's alleged that
could possibly constitute any violationstbbse acts, because there is no dispute
that the terms of the policy disclosed the minimum UIM coverage limits;
disclosed the terms of those coveragleat the plaintiff wa on notice about New
Mexico law with respect to the offsptovision. And nothing in the complaint
suggests anything improper or fraudulent about that.

Tr. at 18:24-19:17 (Hanover).

The Court then switched to the voluntary payment doctrine. See Tr. at 19:21 (Court).
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Financial Indemnity began by arguing that,New Mexico, “payments which are voluntarily
made, with full knowledge of facts, cannot beowesred, in absence of fraud or duress.” Tr. at
19:22-25 (Hanover). Financial Indemnity argued that Bhasker knew the policy’s terms, “was
constructively on notice of New Mexico, and nfagve been actually on notice.” Tr. at 20:8-12
(Hanover). Moreover, Financilddemnity argued, Bhasker “pdmr premium voluntarily,” and
there are “no well-pleaded facts about any fraucany duress.” Tr. at 20:11-13 (Hanover).
Financial Indemnity asserts thBhasker’'s argument that Financial Indemnity was “somehow
required to affirmatively advise about the effeElNew Mexico’s offset law is not supported by
any case law or other authority, nor does it pr@elthe application of the Voluntary Payments
Doctrine.” Tr. at 20:13-18 (&hover). Financial Indemnitgontends that Bhasker has not
proffered any facts indicating circumstances undbich the reasonablexpectations doctrine
should apply even in the face of clear policy language, nor is there anything in the pleadings
indicating Bhasker got anything other thanattshe sought to purchase. See 20:25-21-14
(Hanover).

Financial Indemnity next argues that the Yoobntext in which New Mexico courts have
required additional disclosure requirements hbeen where a policyholder rejects UM/UIM
coverage limits in the same amount as the liablilityt, which is not the situation here [because
Bhasker] actually purchased the coveragetd.” Tr. at 21:20-25 (Hanover).

Financial Indemnity also asserts thathaitgh Bhasker correctly states that New Mexico
courts have applied the voluntary payment doctoinlg to cases relating to restitution, “there is
no case that suggests that they wouldn’'t appipdte broadly than restitution.” Tr. at 22:3-9
(Hanover).

The Court let Bhasker respormh the voluntary payment dimime issue. _See Tr. at
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22:12-13 (Court). Bhasker began by returning #ofitled rate doctrine question, stating that the

case Sewell v. Safeco Ins. Co. of AmgariNo. CIV 06-0150, 2007 WL 2071617 (D. Colo. July

19, 2007) held that applying théled rate doctrine “in situ#gons similar to this” is
“disingenuous™ Tr. at 22:15-23:3 (Bhaskéjuoting 2007 WL 2071617, &8). As for the
voluntary payment doctrine, Bhasker stated #te# asks the Court “to focus on the remedy
plaintiffs seek.” Tr. at 23:6-7 (Bhasker). Bhasker asserted that in creating the class definition,
“we made it broad so we can encompass -- noeleaw -- potential members, but if Your Honor
requests, we can change the class definition.”affl23:9-12 (Bhasker). Bhasker asserted that, if
the Court “believes that our complaint seekstitetion, unjust enrichment, and disgorgement,
we would be happy to amend themplaint and make it clear thate seek the underinsured
motorist coverage.” Tr. at 27 (Bhasker). The Court askdor clarification, and Bhasker
replied that she wants the “benedf the premium she paid” --i.e., that she benefits from the
underinsured motorist coverafm $25,000.00. Tr. at 24:8-15 (Court, Bhasker). Bhasker added
that there may be “other situations for the putative class where those amounts may differ.” Tr. at
24:16-17 (Bhasker). The Courtkasl how it could give Bhaskdhat coverage._See Tr. at
24:18-19 (Court). Bhasker answered:

One way is to follow the Supreme Cuosrdecision in_Rogressive v. Weed

Warrior, wherein they lissteps in how to fully infon the insured onto what

they’'re buying. The other way is to refo the contract, and that's through

statutory interpretation. But, nonetheless, if you apply Progressive v. Weed
Warrior steps, defendant will not be required to change their rates.

Tr. at 24:20-25:4 (Bhasker).
The Court gave Financial Indemnity aiher chance discusthe voluntary payment

doctrine. _See Tr. at 25:9-10 (Court). Finahdndemnity argued that Progressive v. Weed

Warrior does not apply to this case:
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In [Weed Watrrior] the plaintiff had affinatively selected UM/UIM limits that
were lower than the liability limits. And ... the plaintiff contended that this
constituted a rejection of coverage. dAas a rejection of UM coverage, it was
subject to the New Mexico requirements for affirmative statements about
rejecting UM coverage. These statetsewere allegedly not provided, and
therefore, they claimed that the rejeatiwas improper. So that they had never
actually rejected coveragencthey should have the full limits up to the liability
limits. The Supreme Court agreed wittertin  So the way that they reformed
those policies was that theave the plaintiffs coverage up to the full level of
liability.

Here, there is no issue about any rejectaond the plaintiffs in the putative class

already have the same UM/UIM limits as the liability limits. So if you're not

trying to refund some sorof premium for allegedl illusory coverage, I'm

hard-pressed to think about what yoould possibly give them in terms of

additional coverage. There is no allega about any limits. We would just be
engaging in sheer speculation as to whatghaintiff or the putative class may or

may not have done if they had reaeithpolicy or thoughabout New Mexico

law, or decided that the coverageswent worth a sufficient amount for them.

Tr. at 25:11-26:18 (Hanover).

Financial Indemnity then identified “thregrcumstances where the minimum limits UIM
coverage does have value her@'‘where the tortfeasor is asut-of-state driver who may have
statutory limits lower than [is required in] New Mexico”; (ii) “where there are multiple injured
parties, such that no ord# them can recover the full amounttbe tortfeasor’s liability limits”;
and (iii) “where the tortfeast policy limits contratually limits any payments for punitive
damages judgments.” Tr. at 26:19-27:6 (Hanovétinancial Indemnitycontended that, “if we
accept . . . that [the minimum limits UIM covegrais] worth something,” the question becomes
how much is that coverage worth, and who shal@dide. Tr. at 27:7-18 (Hanover). Financial
Indemnity asserted that it is the Superintenidef Insurance’s job to determine insurance
policies’ worth. _See Tr. at 2I/4-18 (Hanover). Financial Indity then argued that, because

Bhasker paid one premium for combined underiedwand uninsured coverage, and insurers are

allowed to set rates based on their loss histofymaty be that only a miniscule portion” of the
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combined premium “related to the UIM portimersus the UM portion.” Tr. at 27:19-28:20
(Hanover). Financial Indenity explained that
those are all facts that wion't have here, but the poirgt that it doesn’t really
matter where those facts come out, becatis@ot the Court’s job to figure out
whether or not [the premiumfas too much, too little, gust right. That's the job
of the Superintendent of Insuranander the filed rate doctrine.
Tr. at 28:21-29:2 (Hanover).
The Court then switched to the illusory coage issue._See Tat 29:16-19 (Court).

Bhasker listed several major New Mexicosea discussing the doctrine: Weed Warrior,

2010-NMSC-050, 245 P.3d 1209; Jordan v. Allstate Ins. Co., 2010-NMSC-051, 245 P.3d 1214,

Computer Corner, Inc. v. Fireman’s Furds. Co., 2002-NMCA-054, 46 P.3d 1264. See Tr. at

30:4-16 (Bhasker). Bhasker asserted that, under her breach-of-contract claim, the Court will
need to consider whether the policy’s coverage is illusory. See Tr. at 30:22-25 (Bhasker). For
the tort causes of action, Bhasker asserted“thatould be necessary fahis Court to find if
defendant misled the insured and the putatiss into a good that they were not going to

receive.” Tr. at 31:1-4 (Bhasker).

Bhasker then began discussing the Supreme Court of New Mexico case Schmick v. State

Farm Mutual Auto Insurance Company, 19861SC-073, 704 P.2d 1092. See Tr. at 31:5-22

(Bhasker). Bhasker stated that the case lish@c and needs to beassessed,” because it
determined that “the offset is not expresslthauzed by the statuteVhen neither New Mexico
consumers nor lawmakers were familiar with untsured motorist coverage. See Tr. at

31:11-22 (Bhasker). The Court asked how it could not follow the Supreme Court of New

Mexico precedent in_Schmick v. State Faktutual Auto Insurance Company, and Bhasker

replied that “we have guidance [from] Progressi. Weed Watrrior, wherein the Supreme Court
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of New Mexico has stated the underinsured mstaroverage we're talking about is different
than uninsured motorist coverage. They're syotonymous or one and the same. ... [T]hey've
established it as superfluouswinecessary.” Tr. at 32:8-15 (Bikar). Bhasker added that “if
this Court finds it necessary for us to cerifyquestion of law to the Supreme Court, we can
certainly proceed down that route.” Tr. at 32:15-17 (Bhasker).

Financial Indemnity returned to the podiand began discussing Bhasker’'s misleading
sales practices allegations. Ske at 33:1-3 (Hanover). Finaial Indemnity asserted that
Bhasker's Complaint “is dewb of any allegations abouthe process or method of
representations that were made to PIHirty Financial Indemnity Company in the sales
process.” Tr. at 33:3-7 (Hanover). Financialemnity asserted that the reason why the
Complaint does not make allegations of mislegdsales process is because she purchased the
policy from an independent agentho is no longer a party tithe case. _See Tr. at 33:9-17
(Hanover). Financial Indemnitgontended that Bhasker assdfat “there should have been
additional disclosures” by Financial Indemnity, lhlasker “provides no legal justification for
why any such disclosures were mandated irs#hes process.” Tr. 88:18-34:3 (Hanover).

LAW REGARDING RULE 12(b)(6)

Rule 12(b)(6) of the Federal Rules of CifAtocedure authorizes a court to dismiss a
complaint for “failure to state a claim upon whicelief can be granted.” Fed. R. Civ. P.
12(b)(6). “The nature of a R 12(b)(6) motion tests the sufficiency of the allegations within

the four corners of the complaint after takinggh allegations as true Mobley v. McCormick,

40 F.3d 337, 340 (10th Cir. 1994)(Brorby, J.). Hoéficiency of a complaint is a question of
law, and when considering a rule 12(b)(6) motion, a court must accept as true all well-pled

factual allegations in the complaiwview those allegatins in the light most favorable to the non-
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moving party, and draw all reasonabhferences in the plaintif’ favor. See Tellabs, Inc. v.

Makor Issues & Rights, Ltd., 531.S. 308, 322 (2007)(“[O]nly if aasonable person could not

draw . . . an inference [of plausibility] frothe alleged facts would ¢hdefendant prevail on a

motion to dismiss.”); Smith v. United Staté&§1 F.3d 1090, 1098 (10th Cir. 2009)(Briscoe, J.)

(“[Flor purposes of resolving a Rule 12(b)(@otion, we accept as trudl well-pled factual
allegations in a complaint and view these gdl®ons in the light most favorable to the

plaintiff.”)(citing Moore v. Guthrie, 43%.3d 1036, 1039 (10th Cir. 2006)(McKay, J.)).

A complaint need not set forth detailed factual allegations, yet a “pleading that offers
‘labels and conclusions’ or ‘a Mmulaic recitation of the elemenof a cause of action™ is

insufficient. _Ashcroft v. Igbal, 556 U.S. 66878 (2009)(“Igbal”)(quotingBell Atl. Corp. v.

Twombly, 550 U.S. 544, 555 (2007)(“Twombly”)). Kieadbare recitals of the elements of a
cause of action, supported by mere conclusatestents, do not suffice.” Igbal, 556 U.S. at
678. “Factual allegations must be enough to raisgh& to relief above the speculative level, on
the assumption that all the alléigas in the complaint are tru@ven if doubtfuin fact).”
Twombly, 550 U.S. at 555 (citation omitted).

To survive a motion to dismiss, a plaintiftemplaint must contain sufficient facts that,
if assumed to be true, state a claim to reliaf th plausible on its face. See Twombly, 550 U.S.
at 570;_Mink v. Knox, 613 F.3d 993000 (10th Cir. 2010). “A claa has facial plausibility
when the pleaded factual content allows the tcémrdraw the reasonable inference that the
defendant is liable for the misconduct allegeddbal, 556 U.S. at 663 (citing Twombly, 550
U.S. at 556). “Thus, the mere taphysical possibility that sonmaintiff could prove some set
of facts in support of th pleaded claims is insufficient;elcomplainant must give the court

reason to believe thatishplaintiff has a reasale likelihood of mustering factual support for
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these claims.” _Ridge at Red Hawk, LMWC Schneider, 493 F.3d 1174, 1177 (10th Cir. 2007)

(Kelly, J.)(emphasis omitted)The Tenth Circuit has stated:

“[P]lausibility” in this context must refeto the scope of the allegations in a
complaint: if they are so general tithey encompass a wide swath of conduct,
much of it innocent, then the plaintiffeave not nudged their claims across the
line from conceivable to plausible.” &hallegations musbe enough that, if
assumed to be true, the plaintiff plaugilphot just speculately) has a claim for
relief.

Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th 2008)(McConnell, J(quoting_ Twombly,

550 U.S. at 570).

Although affirmative defenses must generdy pled in the defendant’s answer, not
argued on a motion to dismiss, see Fed. R. Civ. P. 8(c), theexaptions. First, a defendant
can argue an affirmative defense on a motionsmais where the defendant asserts an immunity
defense -- the courts handle these cases differéattyother motions to dismiss. See Robbins v.

Oklahoma, 519 F.3d at 1247; Glover v.rta@an, 899 F. Supp. 2d 1115, 1137-39, 1141 (D.N.M.

2012)(Browning, J.)(citing Pearson v. Callah&bb U.S. 223 (2009)). Second, the defendant

can raise the defense on a motion to dismiss evtier facts establishing the affirmative defense

are apparent on the complasiface. _See Miller v. SheDil Co., 345 F.2d 891, 893 (10th Cir.
1965)(Hill, J.)(*Under Rule 12(b), a defendantymaise an affirmative defense by a motion to
dismiss for the failure to state a claim. If thefense appears plainly on the face of the complaint
itself, the motion may be disposed of under this rule.”). The limitations defense is the affirmative

defense that the complaint’'s uncontrovertedsfane most likely to establish. See 5 Charles

Alan Wright et al.,_Federal Bctice & Procedure: Civil § 1277, 843 (3d ed. 2004). If the
complaint sets forth dates that appear, in thst finstance, to fall outside of the statutory

limitations period, then the defendant may move for dismissal under rule 12(b)(6). See Rohner
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v. Union P. R. Co., 225 F.2d 27273-75 (10th Cir. 1955)(Wallaca,); Gossard v. Gossard, 149

F.2d 111, 113 (10th Cir. 1945)(Phillips, J.); Aedrv. Schlumberger Tech. Co., 808 F. Supp. 2d

1288, 1292 (D.N.M. 2011)(Browning, J.).

The plaintiff may counter this motion witAn assertion that a different statute of
limitations or an equitable tolling doctrine appltesbring the suit withirthe statute. The Tenth
Circuit has not clarified whether this assamtimust be pled with supporting facts in the

complaint or may be argued in response ®rtiotion. _Cf. Kincheloe v. Farmer, 214 F.2d 604

(7th Cir. 1954)(Major, J.)(holdinthat, once a plaintiff has pleddts in the complaint indicating
that the statute of limitations is a completepartial bar to an action, the plaintiff must plead
facts establishing an exception to the affirmatlefense). It appears that, from case law in
several Courts of Appeals, th@aintiff may avoid this problenaltogether -- at least at the
motion-to-dismiss stage -- by refraining fromeatling specific or identifiable dates. See

Goodman v. Praxair, Inc., 494 F.3d 458, 465-6 @ir. 2007)(Niemeyer,).); Hollander v.

Brown, 457 F.3d 688, 691 n.1 (7@ir. 2006)(Ripple, J.). Although the Tenth Circuit has not

squarely addressed this practice, the Court has permitted this practice. See Anderson Living

Trust v. WPX Energy Prod., LLC, 27 F. Supp. 3d 1188 (D.N.M. 2014)(Browning, J.).

LAW REGARDING DIVERSITY JURISDICTION AND ERIE

Under Erie Railroad Co. v. Tamkins, 304 U.S. 64 (1983)(“Erie"n federal district court

sitting in diversity applies “state law witheéhobjective of obtaining theesult that would be

reached in state court.” Butt v. Bank Afm., N.A., 477 F.3d 1171, 1179 (10th Cir. 2007).

Accord Mem. Hosp. v. Healtlare Realty Trust Inc., 5093¢ 1225, 1229 (10th Cir. 2007). The

Court has held that if a district court exsmg diversity jurisdiion cannot find a Supreme

Court of New Mexico “opinion thggoverns] a particular area of stdnstive law . . . [the district
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court] must . . . predict hokhe Supreme Court of New Mexiooould [rule].” Guidance

Endodontics, LLC v. Dentsply Intl Inc., 708 F.Supp. 2d 1209, 1224-25 (D.N.M.

2010)(Browning, J.). “Just as a court engaging in statutory intetipretaust always begin
with the statute’s text, a courtrfaulating an Erie prediction shoulook first to the words of the

state supreme court.” Peila v. e@et, 110 F.Supp. 3d 1103, 1132 (D.N.M.

2015)(Browning, J.5. If the Court finds only an opian from the Court of Appeals of New
Mexico, while “certainly [the Court] may and witlbnsider the Court oAppeal[s’] decision in
making its determination, the Court is not bound l&y@ourt of Appeal[s’] decision in the same

way that it would be bound by a Supreme Calatision.” _Mosley v. Titus, 762 F. Supp. 2d

1298, 1332 (D.N.M. 2010)(Browning, J.)(noting theéltere the only opinion on point is “from

®In performing its Erie-mandated duty to predict what a state supreme court would do if
faced with a case, seComm’r v. Estate of Bosch, 387 U.S. 456 (1987), a federal court may
sometimes contradict the state supreme court’'s own precedent if the federal court concludes that
the state supreme court would, given the opportunity, overrule iterdaolding, see Anderson
Living Trust v. WPX Energy Prod., LLC, 27 Bupp. 3d at 1247 n.30. Courts should,
obviously, be reticent to formulate an Erie pegidn that conflicts with state-court precedent;
even if the prediction turns out to be correttch predictions produce disparate results between
cases filed in state and federal courts, as tthetalte supreme court pestent usually binds state
trial courts. The factors to wdh a federal court should look foee making an Erie prediction
that a state supreme court will overrule ptsor precedent vary depending upon the case, but
some consistent ones include: (i) the age ef dtate supreme court decision from which the
federal court is considering depag -- the younger the state case is, the less likely it is that
departure is warranted; (ii) the aomt of doctrinal reliance th#ihe state courts -- especially the
state supreme court -- have placed on the state decision from which the federal court is
considering departing; (iii) appent shifts away from the doime that the state decision
articulates, especially if theade supreme court has explicitly leal an older case’s holding into
question; (iv) changes in the composition oé thtate supreme court, especially if mostly
dissenting justices from the earlistate decision remain on theurt; and (v) the decision’s
patent illogic or its imapplicability tomodern times. See Pefia v. Greffet, 110 F. Supp. 3d at 1132
n.17. In short, a state supreme court case that a federal court Erie predicts will be overruled is
likely to be very old, neglected by subsequentestaiurt cases -- perhaps because it is in a dusty
corner of the common law which does not get mattention or have much application -- and
clearly wrong.
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the Court of Appeals, [] the Court’s task, as a felldistrict court sitting in this district, is to
predict what the Supreme Court of New Mexiaould do if the case were presented to

it")(citing Wade v. EMCASCO Ins. Co., 483.3d 657, 666 (10th Cir. 2007)(explaining that,

“[w]lhere no controlling state desion exists, the federal court must attempt to predict what the
state’s highest court would dodhd that, “[ijn doing so, it may seek guidance from decisions

rendered by lower courts in the relevant state”)jhe Court may also rely on decisions by the

"The Supreme Court of the United States &ddressed what thederal courts may use
when there is not a decision on pdim the state’s highest court:

The highest state court is tfieal authority on site law, but it isstill the duty of
the federal courts, where the state laypmies the rule of decision, to ascertain
and apply that law even though it has heen expounded by the highest court of
the State. An intermediate state caartleclaring and apping the state law is
acting as an organ of thétate and its determinatiom the absence of more
convincing evidence of what the stdsav is, should be followed by a federal
court in deciding a state question. Wave declared that principle West v.
American Telephone and Telegraph C311 U.S. 223 (1940), decided this day.
It is true that in that case an intexdiate appellate court of the State had
determined the immediate question as betwkersame parties in a prior suit, and
the highest state court haduged to review the lowarourt’s decision, but we set
forth the broader principle as applicablethe decision of an intermediate court,
in the absence of a decision by the higluestrt, whether the question is one of
statute or common law.

... We have held that the decisiortlod Supreme Court upon the construction of
a state statute should be followed the absence of an expression of a
countervailing view by the State’s highesturt, and we think that the decisions
of the Court of Chancery [the New Jersegltcourt] are entitledo like respect as
announcing the law of the State.

The question has practical aspeofsgreat importance in the proper
administration of justice in the federal ctaur It is inadmisdile that there should
be one rule of state law for litigants the state courts and another rule for
litigants who bring the same questionfdre the federal courts owing to the
circumstance of diversity of citizenshipn the absence ofng contrary showing,
the rule [set forth by two New Jersey traurts, but no appellate courts] appears
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Tenth Circuit interpreting New Mexico lawSee Anderson Living Tst v. WPX Energy Prod.,

LLC, 27 F. Supp. 3d at 1243 & n.80Ultimately, “the Court’s task is to predict what the state

to be the one which would be applieditigation in the state court, and whether
believed to be sound or unsound, it should have been followed by the Circuit
Court of Appeals.

Fid. Union Trust Co. v. Field, 311 U.S. 169, 180-(1940)(footnotes and citations omitted).
The Supreme Court has softened this positicer tive years; federaburts are no longer bound
by state trial or intermediate court opinions, taltould attribute [them] some weight . . . where
the highest court of the Statas not spoken on the point.” @m’r v. Estate of Bosch, 387 U.S.
at 465 (citing_King v. Order of United CommeicTravelers, 333 U.S. 153, 159 (1948)). See
17A James Wm. Moore et al., M@ Federal Practice §124.20 (3d ed.
1999)(“Moore’s”)(“Decisions of intermediatestate appellate courts usually must be
followed . . .[and] federal courts should vgi some weight to state trial courts
decisions.”)(emphasis and title case omitted).

®In determining the proper weight to acgoTenth Circuit precedent interpreting New
Mexico law, the Court must balance the ndéeduniformity between federal court and state
court interpretations of statewawith the need for uniformity among federal judges. If the Court
adheres too rigidly to Tenth Cirit case law, ignoring changes undergone by a state’s law in the
ensuing years, then parties litigating state-ldaims will be subjeicto a different body of
substantive law, depending on whether they litigatstate court or federal court. This result
frustrates the purpose of Erievhich held that federal ocots must apply state court
interpretations of state law, rather than theimpw part so that paes achieve a consistent
result regardless of the forunthis consideration pulls theoGrt toward according Tenth Circuit
precedent less weight, and according state caecisins issued in the ensuing years more
weight. On the other hand, when the state laundear, it is desirable for there to at least be
uniformity among federal judges as to its propgerpretation. Otherwise, different federal
judges within the same circuit er even the same district, astrlict courts’ decisions are not
binding, even upon themselves -- would be free to adiffeting interpretation®f a state’s law.
This consideration pullthe Court towards a stronger respectvertical stare dasis, because a
Tenth Circuit decision on point -- regardless \heetit accurately reflects state law -- at least
provides consistency at the feddealel, so long federal distripidges are required to follow it.

The Court must decide how to weigh Tre@ircuit case law against more-recent state
court decisions, choosing a point on the spectoetwveen the two extremes: rigidly adhering to
Tenth Circuit precedent unless there is interverage law directly omoint from the state’s
highest court, on one end; and independentlgrpneting the state law, regarding the Tenth
Circuit precedent as no more than persuasive atython the other. In striking this balance, the
Court notes that it is generally more concerakdut systemic inconsistency between the federal
courts and the state courts thians about inconsistency amorigderal judges. Judges, even
those within a jurisdiction withostensibly identical governing law, sometimes interpret and
apply the law differently from one another; timgonsistency is part and parcel of a common-
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law judicial system. More importantly, litiges seeking to use forum selection to gain a
substantive legal advantage cannot easily maaipusuch inconsistency: cases are assigned
randomly to district judges in this and manyldeal districts; and, regdless, litigants cannot
know for certain how a given judgell interpret the state law, evahthey could determine the
identity of the judge pre-filing or pre-removahll litigants know in advance is that whomever
federal district judge they aresigned will look to the entitg of the states common law in
making his or her determination -- the sameaastate judge would. Systemic inconsistency
between the federal courts and stadurts, on the othéand, not only threatsrthe principles of
federalism, but litigants may m® easily manipulate the inconsistency. When the Tenth Circuit
issues an opinion interpreting state law, and the state courts subsequently shift away from that
interpretation, litigants -- if the district coudtrictly adhere to the Teh Circuit opinion -- have

a definite substantive advaneagn choosing the federal foruover the state forum, or vice
versa.

The Court further notes that district countgly be in a better position than the Tenth
Circuit to be responsive to changes in state |&enth Circuit decisionsiterpreting a particular
state’s law on a specific issue are further apatinme than the collective district courts’ are.
More importantly, the Tenth Circuit does not typically address such issues with the frequency
that the state’s courts themselves do. SAsh, Tenth Circuit precedent can lag behind
developments in state law -- developments that district courts may be nimble enough to
perceive and adopt. Additionally, much of thediit of having a consisté Tenth Circuit-wide
interpretation of a particular state’s law is wasted. Other than Oklahoma, every state
encompassed by the Tenth Circuit contains omig federal judicial district, and there is
relatively little need for fedelrgudges in Wyoming and Kansas to have a uniform body of New
Mexico law to which to look. Last, the Court notesspectfully, that district courts may be in a
better position than the Tenth Qiitto develop expertise on the state law of the state in which
they sit. Every federal judicial district in the nation, except the Digifit?Wyoming, covers at
most one state. It is perhaps a more workaldegddor each district coutd keep track of legal
developments in the state law of its own state(s) than it is for the Tenth Circuit to monitor
separate legal develogmts in eight states.

Having outlined the relevant cadsrations, the Cotithinks the proper stance on vertical
stare decisis in the context of federal court inegdions of state law ias follows: the Tenth
Circuit's cases are binding as to their pretis&ing -- what the state law was on the day the
opinion was published -- but lack the positiveeqedential force that its cases interpreting a
federal statute or the Constitution of the Unitthtes of America possess. A district court
considering a state law issudeafthe publicatio of a Tenth Circuit apion on point may not
come to a contrary conclusion based only on staiet cases available to and considered by the
Tenth Circuit, but it may come to such a dois®n based on intervenirsgate court cases.

When interpreting state law, the Tenth Qitadoes not and cannot issue a case holding
thatx is the law in New Mexico; it holds that the proper interpretation of New Mexico law, at the
time the opinion is released,Xs Its holdings are descriptive, nmtescriptive -- interpretive, not
normative. Because federal judicial opinionsklandependent substantive force on state law
issues, but possess such force regarding fedevatfaies, the Court thinks the following is not
an unfair summary of the judiciahterpretive process: (i) when interpreting federal law, the
federal appellate courts consider the existingybof law, and then issue a holding that both
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reflects and influences the bodylaiv; that holding subsequentbhecomes a part of the body of
law; but (ii) when interpreting ate law, the federal appellateuwts consider the existing body of
law, and then issue a holding that only reBethe body of law; that holding does not
subsequently become a part of the body of l1awe federal districtaurts are bound to conclude
that the Tenth Circuit’s refledn of the then-existing body ofMlawas accurate. The question is
whether they should build a daci atop the case and use thées®nce of the Tenth Circuit’s
case to avoid any responsibility to independently consider the whole body of state law that exists
when the time comes that diversity litigantsseathe issue in their courtrooms. Giving such
effect to the Tenth Circuit's interpretations of state law is at tension with Erie, giving
independent substantive effect federal judicial decisions i-e., applying federal law -- in a
case brought in diversity.

The purpose of Erie is well-known and simpand the Court should not complicate it
beyond recognition: it is that the same sufiste law governs litigants’ cases regardless
whether they are brought in a federal or staterfo For simplicity’s ske, most courts have
settled on the formulation thath# federal court must attempt to predict how the states’ highest
court would rule if confrontedith the issue.”_Moa@’s § 124.22[3] (citing Comm’r v. Estate of
Bosch, 387 U.S. at 465 (“[A]n intermediatppellate state court [decision] is a datum for
ascertaining state law which is not to be disrégdrby a federal court usig it is convinced by
other persuasive data that the highest couthefstate would decide otherwise.”)(citation and
internal quotation marks omittedY.his may not be the most precise formulation if the goal is to
ensure identical outcomes in state and fedavalt -- the Honorable Milton I. Shadur, United
States District Judge, looks tatd procedural rules to determimewhich state appellate circuit
the suit would have been filed weatenot in federal court, and ¢in applies the state law as that
circuit court interprets it,ee _Abbott Laboratories v. Graniftate Ins. Co., 573 F. Supp. 193,
196-200 (N.D. lll. 1983)(noting #t the approach of prediog the state supreme court’s
holdings will often lead tditigants obtaining a different result in federal court than they would in
state court, where only the law of the circuitnhich they filed -- and againly not nonexistent,
speculative state supreme court law -- governs) -ithsita workable solution that has achieved
consensus._ See Allstate Ins. Co. v. Mesatdc., 285 F.3d 630, 637th Cir. 2002)(“[W]e
adhere today to the general rule, articuleaed applied throughout the United States, that, in
determining the content of state law, the federal courts must assume the perspective of the
highest court in that state and attempt to @acethe governing substantive law on the point in
qguestion.”). This formulation, biiout of ease-of-use, does noli@ge courts of their Supreme
Court-mandated obligation to consider state apigeHiad trial court decisions. To the contrary,
even non-judicial writings by inflential authors, statements bgtst supreme court justices, the
closeness of the vote on a prior case addrgsthe issue, and personnel changes on the
court -- considerations that would never infoanfiederal court’s analyssf federal law -- may
validly come into play. The question is whathiee district courts must abdicate, across-the-
board, the “would decide” aspect of the Erie analys their parent appellate courts when the
Court of Appeals has declared iaterpretation of state law.

The Erie doctrine results in federal casest timterpret state lawvithering with time.
While cases interpreting federal law bew more powerful over time -- forming the
groundwork for doctrines, growing upward from one application (Cesgrey create a national
bank) to many (Congress may set quotas on wheat-growing for personal consumption),
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expanding outward from the general (states muattgeriminal jury trials) to the specific (the
jury need not be twelve peopleor must it be unanimous) -- fadécases interpreting state law
often become stale. New state court cases -- ehen not directly rebuking the federal court’s
statement of law -- alter the common-law legaldiscape with their dicta, their insinuations, and
their tone. The Supreme Court, which pickscases sparingly and for maximum effect, almost
never grants certiorari togelve issues of state law.

The Court’s views on _Erie, of course, mean littlehe Tenth Circuit does not agree. In
Wankier v. Crown Equipment Corgihe Tenth Circuit said that,

[wlhere no controlling state decision exjsthe federal court must attempt to
predict what the state’s highest coududd do. In performing this ventriloquial
function, however, the federal coud bound by ordinary principles aftare
decisis Thus, when a panel of this Couras rendered aedision interpreting
state law, that interpretati is binding on district courts this circuit, and on
subsequent panels of thSourt, unless an intervieng decision of the state’s
highest court has selved the issue.

Wankier v. Crown Equip. Corp., 353 F.3d 862, 866t Cir. 2003)(McConnell, J.). From this
passage, it seems clear the Tentlt@i only permits a district couto deviate from its view of
state law on the basis of a subsequent cas¢htofbtate’s highest court.” _See The American
Heritage Dictionary of the English Language 1402 (William Morris ed., New College ed.
1976)(defining “unless” as “[e]xcept on thendition that, except under the circumstances
that”). A more aggressive reading of the passagamely the requirement that the intervening
case “resolv][e] the issue” -- might additionatlgmpel the determination that any intervening
case law must definitively and datty contradict the Tenth Circuinterpretation in order to be
considered “intervening.”

It is difficult to know whethe Judge McConnell’s limitationf “intervening decision” to
cases from the highest state court was an oversigimtentional. Mosbf the Tenth Circuit’s
previous formulations of this rule have fided intervening decisions inclusively as all
subsequent decisions of “thatate’s courts,” a term which seems to include trial and
intermediate appellate courts. Even KachKoch Industries, Inc., 203 F.3d 1202, 1231 (10th
Cir. 2000), the primary authority upon which Waatkv. Crown Equipment @p. relies, uses the
more inclusive definition. In fact, Wankiar. Crown Equipment Corp. quotes its relevant
passage:

In the absence of intervening Utah authority indicating that a plaintiff is not
required to prove a safer, feasibléeahative design, we are bound to follow the
rule of Allen [v. Minnstar, Inc,. 8 F.3d 1470 (10th Cir. 1993), a Tenth Circuit case
interpreting an issue of Utah law], as was the district court. “Following the
doctrine of stare decisis, one paneltbis court must follow a prior panel’s
interpretation of state law, absent a supaing declaration tthe contrary by that
state’s courts or an intervening changehe state’s law.”Koch v. Koch Indus.,
Inc., 203 F.3d at 1231.
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supreme court would do.” _Wade v. EMCAS@&. Co., 483 F.3d at 666. Accord Mosley v.

Titus, 762 F. Supp. 2d at 1332 (citation omitted); Rimbert v. Eli Lilly & Co., 577 F. Supp. 2d

1174, 1188-89 (D.N.M. 2008)(Browning, J.)(quotidpde v. EMCASCO Ins. Co., 483 F.3d at

665-66).

LAW REGARDING THE UIPA

The New Mexico Legislature passed tb#PA, N.M. Stat. Ann. 8§ 59A-16-20, “to
regulate trade practices in the insurance busimedselated businesses,” including “practices in
this state which constitute unfair methods admpetition or unfair or deceptive acts or
practices.” N.M. Stat. Ann§ 59A-16-2. N.M. Stat. Ann. $9A-16-4 proscribes certain
misrepresentations that relate to insuran@nsactions, including “misrepresent[ing] the
benefits, advantages, conditions or termsrof policy.” N.M. Stat. Ann. § 59A-16-4. N.M.
Stat. Ann. 8 59A-16-5 forbids “untrue, deceptivenoisleading” advertisements that relate to
insurance. N.M. Stat. Ann. § 59A-16-5. N.Btat. Ann. § 59A-16-8 makes actionable certain

falsifications of insurance records and the wlation of “any false statement of the financial

Wankier v. Crown Equip. Corp., 353 F.3d at 867.

Whether the decision to limit the interveningtaarity a district ourt can consider was
intentional or not, the Tenth Cird¢lthas picked it up and run with iin Kokins v. Teleflex, Inc.,
the Tenth Circuit, quoting Wankier v. Crown Eguient Corp., refused to consider an opinion
from the Court of Appeals of Colorado holding directly the opposite of an earlier Tenth Circuit
interpretation of Colorado law. See KokimsTeleflex, Inc., 621 F.3d 1290, 1297 (10th Cir.
2010)(Holmes, J.)(“[T]he Colodo Court of Appeals decidegioserd, Inc. v. Forma Scientific,
Inc.,, 941 P.2d 284 (Colo. Ct. App. 1998)], so it is @aot ‘intervening desion of the state’s
highest court”)(emphasis in origial)(quoting_Wankier v. Crow Equip. Corp., 353 F.3d at
866).

The Tenth Circuit has set forth a stringenstrietion on its districtcourts’ ability to
independently administer the Erie doctrine. More importantly, the Tenth Circuit’'s view may be
at tension with the above-quoted Supreme Cpretedent, as well as its own prior case law.
Moore’s lists the Tenth Circuit dsaving been, at one time, a “cuhat] hold[s] that a prior
federal appellate decision [inpeeting state law] is persuasi” Moore’s § 124.22[4] (citing
State Farm Mut. Auto. Ins. Co. v. Travelénslem. Co., 433 F.2d 311, 312 (10th Cir. 1970)).
Still, the Court is bound tabide by the Tenth Circuitisterpretatiorof Erie.
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condition of an insurer.” Various provisionstime UIPA proscribe disamination in relation to

insurance transactions. See, e.g., N.M..$tah. 88 59A-16-11 to - 13.2. N.M. Stat. Ann. 8

59A-16-19 prohibits anti-competitive insuranpeactices “resulting or tending to result in

unreasonable restraint of, or moobpin, the business of insurance.” N.M. Stat. Ann. § 59A-

16-19.

The UIPA imposes liability for a laundrysti of unfair insurance claims practices,

including the following:

A.

misrepresenting to insureds pertinéaatts or policy prosions relating to
coverages at issue;

failing to acknowledge and act reaably promptly upon communications
with respect to claims from suireds arising under policies;

failing to adopt and implement reammble standards for the prompt
investigation and processing of imeds’ claims arising under policies;

failing to affirm or deny coveragef claims of insureds within a
reasonable time after proof ofsk® requirements under the policy have
been completed and submitted by the insured;

not attempting in good faith to efftuate prompt, fair and equitable
settlements of an insured’s claims in which liability has become
reasonably clear;

failing to settle all catastiphic claims within a mety-day period after the
assignment of a catastrophic claim m@&nwhen a catastrophic loss has
been declared;

compelling insureds to institute liagjon to recover amounts due under
policy by offering substantially less than the amounts ultimately recovered
in actions brought by suahsureds when such insureds have made claims
for amounts reasonably similaramounts ultimately recovered;

attempting to settle a claim by amsured for less than the amount to
which a reasonable person would have believed he was entitled by
reference to written or printed advsihg material accompanying or made
part of an application;
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attempting to settle claims on the basis of an application that was altered
without notice to, or knowledge oconsent of, the insured, his
representative, agent or broker;

J. failing, after payment of a claim, to inform insureds or beneficiaries, upon
request by them, of the coverage under which payment has been made;

K. making known to insureds or claimard practice of insurer of appealing
from arbitration awards in favor afisureds or claimants for the purpose
of compelling them taaccept settlements or compromises less than the
amount awarded in arbitration;

L. delaying the investigation or paymaeuoit claims by requiring an insured,
claimant or the physician of eith&r submit a preliminary claim report
and then requiring the subsequenbmission of formal proof of loss
forms, both of which submissionsontain substantially the same
information;

M. failing to settle an insured’s claimsomptly where liability has become
apparent under one portion of the pglicoverage in order to influence
settlement under other panis of the policy coverage;

N. failing to promptly provide an insured a reasonable explanation of the
basis relied on in the policy in relati to the facts or applicable law for
denial of a claim or for the offer of a compromise settlement; or

O. violating a provision of the Domestibuse Insurance Protection Act.

N.M. Stat. Ann. 8 59A-16-20. N.M. Stat.nA. 8§ 59A-16-30 provides a right of action for
violations of the UIPA._See N.M. Stat. Ann58A-16-30. The UIPA allows for attorney’s fees
to prevailing parties. See N.M. Stat. Anrb$A-16-30. The Honorable Bruce D. Black, United
States District Judge for the District of NeMexico, has concluded that plaintiff failed to
plausibly plead a UIPA claim:

Dr. Yumukoglu alleges gendlathat Provident’s conduct “violates one or more

of the provisions of Section 59A-16-2MSA 1978 (1984),” the section of the

New Mexico Unfair Insurance Practices Aleat prohibits unfair claims practices.

Dr. Yumukoglu does not specify which oftfifteen provisions of this section he

feels Provident has violated, and afteresiew of the statute, the Court cannot

perceive which subsection could have bemmated under the fact alleged. At the
very least, Dr. Yumukoglu has failed@domply with the pleading requirements of
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Federal Rule of Civil Procedure 8(a)(Z2Rule 8(a)(2) requires that a civil
complaint set forth “a short and plairm&ment of the claim showing that the
pleader is entitled to relief.” Here, it is not clear either what Dr. Yumukoglu is
claiming or to what relief he ientitled under 8§ 56A-16-20. Dr. Yumukoglu’'s
claim appears, like his claim for breachtloé¢ duty of good faith and fair dealing,
to be based on Provident’Begged bad faith in terminattg his disability benefits.

As discussed above, the Court finds tRabvident's decision to terminate Dr.
Yumukoglu's benefits did not amount tead faith. Provident’'s motion for
summary judgment on Pldiff’'s claim for statutoryviolation is granted.

Yumukoglu v. Provident Life& Accident Ins. Co., 131F. Supp. 2d 1215, 1227 (D.N.M.

2001)(Black, J.)(footnote omitted)@tions omitted). The Court has previously found that a
plaintiff failed to sta¢ a claim under rule 12(b)(6) when tbemplaint did not contain even “a

formulaic recitation of the elements of a cause of action” undddifhd. Estate of Gonzales v.

AAA Life Ins. Co., No. CIV 11-0486 JB/WDS2012 WL 1132332, at *7 (D.N.M. Mar. 28,

2012)(Browning, J.)(citing Bell AtiCorp. v. Twombly, 550 U.S. at 555).

ANALYSIS
The Court concludes that: (i) the filedteadoctrine does not bar Bhasker's claims,
because the Supreme Court of New Mexico would not apply the filed rate doctrine to bar claims
against insurers for unfair or deceptive business practices; (ii) Bhasker’s claims are well-pleaded
even if the underinsured motorists insuramenot illusory; and (iii) the voluntary payment
doctrine does not bar Bhasker’s claims becausalges that she did not know all the material
facts. Accordingly, the Court denies the MTD.

l. THE FILED RATE DO CTRINE DOES NOT BAR EITHER BHASKER'S OR
THE PROPOSED CLASS' CLAIMS.

The Court concludes that the Supreme Cotiftlew Mexico would not expand its filed
rate doctrine to cases where, as here, a consalfeges that an insurer misrepresents material

facts about a policy when makingetbale. Although some courtsather jurisdictions apply the
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filed rate doctrine to bar claims against iresg and claims brought ueidconsumer protection

statutes, the Court determines that the Supi@met of New Mexico would allow such suits to
proceed. In making this decision, the Coultyfuecognizes how dutifully and broadly other
states have applied the doctrinebtr claims implicating approvddes of all types. The Court
concludes, nonetheless, thatritéing is the correct one in New Mieo’s case, given that (i) the
New Mexico Legislature expressly permits suslits; (i) New Mexico case law gives no
indication that the Supreme Court of New Mexigould expand its filedate doctrine beyond

the public utilities context to lbaconsumer protection claims agst insurersfiii) the Tenth

Circuit's decision in_Coll v. First Am. Title IngCo. does not require the Court to bar such
claims; and (iv) other jurisdian’s rulings do not persuade thewtt that the Supreme Court of
New Mexico would bar such claims.
A. NEW MEXICO'S CASE LAW DOES NOT SUGGEST THAT THE
SUPREME COURT OF NEW MEXICO WOULD EXPAND ITS FILED

RATE DOCTRINE TO LIMIT CONSUMERS’ SUITS AGAINST
INSURERS FOR MISREPRESENTING THEIR POLICIES.

New Mexico courts have considered thedilate doctrine only a handful of times and
have never barred a plaintiff's snepresentation claims against an insurer.__In In re Comm’n

Investigation Into 1997 Earnings of U S WWommc'ns, Inc., a telephone company challenged

the New Mexico State Corporah Commission’s order effecting an interim reduction in the
company’s rates. See 1999-NMSC-016, { 1, 980 P.2d 37, 40. The telephone company argued
that the filed rate doctrine precluded the Sumeédourt of New Mexico from “enforc[ing] the
interim rate reduction as of the effective date stated in the Commission’s
order ... because . .. [the company] had filed new tariffs in response to that order.”

1999-NMSC-016, 757, 980 P.2d at 54. The Supréourt concluded that the filed rate
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doctrine did not apply, because the NewxMe State Corporatio Commission found the
original rate to be unreasonable, and becauseatte did “not involve an issue of discriminatory
ratepaying.” 1999-NMSC-016, § 57, 980 P.2d at e Supreme Court of New Mexico noted
two purposes for the filed rate doctrine: (i) ‘fpoeserve the agency’s primary jurisdiction to
determine the reasonableness of rat&899-NMSC-016, 1 57, 980 P.2d at 54 (quoting Tenore

v. AT & T Wireless Servs., 962 P.2d 104, 108 (Wash8)@M banc)); and (ii) to “further ‘the

policy of nondiscriminatory rates [such that] similarly situated customers [do not] pay different

rates for the same services,” 1999-NMSC-01&7, 980 P.2d at 54 (quoting Am. Tel. & Tel.

Co. v. Cent. Office Tel., Inc., 524 U.S. 214, 22398))(alterations added by the Supreme Court
of New Mexico).

Three years later, the Supreme Court ofwNdexico upheld a stat district court’s
decision to apply the filed rate doctrine tondage claims challenginiglephone rates for calls

made from correctional fadiles. See Valdez v. State, 2002-NMSC-028, § 5, 54 P.3d 71, 74-75.

The Supreme Court of New Mexico concluded:

The filed rate doctrine is a doctrine that allows for “any ‘filed rate’ -- that is, one
approved by the governing regulatory agyer [to be] per se reasonable and
unassailable in judicial proceedingsought by ratepayers.” _ Miranda v.
Michigan, 141 F. Supp. 2d 747, 757 (ENdich. 2001)(quoting Wegoland Ltd. v.
NYNEX Corp., 27 F.3d 17, 18 (2d Cir.1994)As the district court noted in its
ruling, “[tlhe heartof the filed rate doctrine is not that the rate mirrors a
competitive market, nor that the rate is reasonable or thoroughly researched, it is
that the filed rate is the only ldgeate.” Daleure v. Kentucky, 119 F.Supp.2d
683, 689 (W.D.Ky. 2000). The policy behincetfiled rate doctrine is to prevent
price discrimination and to preserve th&erof agencies iapproving rates and to
keep courts out of the rate-makingpess. _Arsberry v. lllinois, 117 F.Supp.2d
743, 744 (N.D.Ill. 2000). . .. In light of the history badhithe filed rate doctrine,
we believe that this Court “should tii deeply before avoiding its application
without good reason.” _[Daleure v. @oonwealth of Kentucky, 119 F. Supp. 2d
at 689).] In New Mexico, the Newlexico Public Regulation Commission
(NMPRC) regulates intrastate callsNMSA 1978, § 63-9A-8(A) (1987). The
NMPRC has exempted inmate telephone ises/from several of its regulations
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and has authorized the ratssissue. We hold thainder the filed rate doctrine
these rates are legal and that Plé#siticlaims for damages, restitution, or
imposition of a constructive trust wereoperly dismissed by the district court.

Valdez v. State, 2002-NMSC-028, | 5, 54 P.3d at 74-75 (alterations added by the Supreme Court

of New Mexico).

A few years later, the Court of Appeals Méw Mexico determined that the filed rate
doctrine did not preclude the plaintiff's clainagainst the Public Service Company of New
Mexico (“PNM”), because its rates were not “filed rates” pursuant to the filed rate doctrine when
a Public Service Commission staffer “merely esved” a contract containg the rates looking
for glaring problems, and themas “nothing to indicate thahe Commission approved of the

specific amount to be rebated” to the plaintiummit Properties, Inc. v. Pub. Serv. Co. of New

Mexico, 2005-NMCA-090, 119, 118 P.3d 716, 72%he Court of Appeals of New Mexico
concluded:
The Connection Fees under the 1990 Contnace set not for public benefit, but
for the private benefit to Summit in rebadiits costs for the Facilities. PNM, in
breaching the contract, prevented Sumfrom recovering its costs. The 1990
Contract involves matters of privatoncern between Summit and PNM, and
therefore the Commission doaot have exclusive jurisdiction over the matter.
2005-NMCA-090, T 20, 118 P.3d at 724.
Those three cases represent New Mexico caemtge filed rate doctrine discussions. To
summarize, the Supreme Court of New Mexico heiieed that the filed rate doctrine did not

prevent the Supreme Court of Wéviexico from enforcing thd&lew Mexico State Corporation

Commission’s interim rate reduction for telephonevises, see In re Comm’n Investigation Into

1997 Earnings of U S W. Commc’ns, Inc., 199MSC-016, 1 57, 980 P.2d at 54, and that the

filed rate doctrine precludethe plaintiffs’ challeges to telephone ratem calls made from

correctional facilitiessee Valdez v. State, 200BMSC-028, 1 5, 54 P.3d @4-75. The Court of
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Appeals of New Mexico determindbtat rates are not “filed,” for filed rate doctrine purposes, if
a government staffer makes a cursory examinaifoa contract mentioning the rates. Summit

Properties, Inc. v. Pub. Serv. Co. of NBlexico, 2005-NMCA-090, § 19, 118 P.3d at 724. The

Supreme Court of New Mexico desxed the filed rate doctrine aseaning that filed rates are

“unassailable in judicial proceedings broublytratepayers,” Valdez v. State, 2002-NMSC-028,

15, 54 P.3d at 74 (quoting Miranda v. Midhig 141 F.Supp.2d at 757), and that the policy

behind the filed rate doctrine t® “prevent price dicrimination and to @serve the role of

agencies in approving rates and to keep court®ftlte rate-making process,” Valdez v. State,

2002-NMSC-028, 1 5, 54 P.3d at 74 (citing Arsberryllinois, 117 F.Supp.2d at 744). In sum,
the little that New Mexico courts have saigbat the filed rate doctrengives no indication that
the Supreme Court of New Mexico would appiye doctrine to bar misrepresentation claims
against an insurer, given that New Mexe@ressly authorizes such lawsuits.

B. COLL V. FIRST AMERICAN TI TLE INSURANCE DOES NOT DICTATE
HOW THE COURT SHOULD RULE IN THIS CASE.

Financial Indemnity argues that the Tenth Circuit,_in Coll v. First American Title

Insurance Co., determined that, under New Melagg there is no frauéxception to the filed
rate doctrine, see Reply at 2 (citing 642 F.38%2), and that the filed rate doctrine bars any
claim where ruling for the plaintiff would impact the regulatory agency’s rate determination, see

Reply at 2 (quoting 642 F.3d at 890). CollRirst American Title Insurance Co., however,

considered how the filed rate atdne applies to the title insers operating under New Mexico’s
Title Insurance Act, N.M. Stat. Ann. 8 59A-30-1, and therefore does not bind the Court’s
analysis on whether the filed radectrine applies to claims dilenging rates approved pursuant

to New Mexico’s Insurance Code. See Wankier v. Crown Equip. Corp., 353 F.3d at 866
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(“[W]hen a panel of this Court has rendered a decision interpreting state law, that interpretation
is binding on district courts ithis circuit . . . unless an inteniag decision of the state’s highest
court has resolved the issue.”); supra n.6.

In Coll v. First American Title Insurece Co., a proposed class comprising New

Mexicans who purchased title insurance in Néexico sued titled insurance companies and
various state agencies “alleg[ing¢nerally that the Title Insunae Act violates numerous New
Mexico constitutional and statutory provisions precluding price fixing and the creation of
monopolies, and that the InsurBefendants conspired with thasurance superintendent to
establish a premium rate that is unreabbndnigh.” 642 F.3d at 883. The Tenth Circuit
determined that New Mexico’s filed rate doo#iprecluded the plaintiffs’ damage claims for
restitution, unjust enrichment, amlisgorgement of excessive title insurance premiums sold at

the rate set by the superintenti®f insurance.__See 642 F.3d at 887 (citing Valdez v. State,

2002-NMSC-028, 1 5, 54 P.3d 71, 74-75). The Tentbu@ireasoned that New Mexico’s filed
rate doctrine “provides thatng filed rate -- that is, onapproved by the goweing regulatory

agency -- [is] per se reasonable and unassaiiafplelicial proceedings brought by ratepayers.

Coll v. First Am. Title Ins. Co., 642 F.3d a8®87 (alteration by th&enth Circuit)(quoting

Valdez v. State, 2002-NMSC-028, § 5, 54 P.3d 71, 74-75 (2002); Summit Props., Inc. v. Pub.

Serv. Co. of N.M., 2005-NMCA-090, 1 12, 11838 716, 723-24 (2005)). The Tenth Circuit

noted that the Supreme Court Méw Mexico has desibed its filed ratedoctrine’s policy as
preventing price discrimination, ggerving the role of agenci@és approving rates, “and . ..

keep[ing] courts out of the rate-making proces€oll v. First Am. Title Ins. Co., 642 F.3d at

887 (citing_Valdez v. State, 2002-N®€-028, 1 5, 54 P.3d at 75).

The Tenth Circuit concluded that New MexXgdpervasive regulation of title insurance
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differs significantly from its regulation of othéypes of insurance undé&s general insurance
code” in that the Insurance Code encourages competition among insurers to produces rates “that

are not excessive, inadequatepaofairly discriminatory.” _Collv. First Am. Title Ins. Co., 642

F.3d at 882 (quoting N.M. Stat. Ann. 8 59A-6A). The Tenth Circuit adds that,
“[importantly, however, the New Mexico Insuree Code expressly does not apply to title
insurers, except to the extent that the Title tasae Act provides otherwise,” and notes that the
Title Insurance Act “has not incorporated Article 17’s provisions promoting competition among
insurers.” 642 F.3d at 882-83 (citing NMN. Stat. Ann. § 59A-1-15(H); 8§ 59A-1-17;

8 59A-30-14). That distinction’s practical efféctColl v. First American Title Insurance Co. is

that the plaintiffs’ “heavy reliance” on InsuranCede-related statutesé cases are “frequently
unavailing,” 642 F.3d at 883 n.4, atite Tenth Circuit predicts & the Supreme Court of New
Mexico would apply the filed rate doctrine toaiths against title insurers as well as title
insurance regulators given that the Title Insurance Act does not incorporate the Insurance Code’s
policy of promoting competition among insurers, see 642 F.3d at 887 n.9. In other words, the
plaintiffs argued that, although ehfiled rate doctrine precludetlaims made against a state
utility, it should not preclude clais against insurers, because New Mexico’s Insurance Code
seeks to promote competition among private actora regulated magk, the Tenth Circuit
rejected that argument, because the statutdrgnse regulating the titlensurance industry has
not adopted the Insurance Code’sipoboal to promote competition.

Given that the Tenth Circuit’'s analysis is focused on the Title Insurance Act and its
differences from the Insurance Code in gendhed, Court concludessitholding in_Coll v. First

American Title Insurance Co. speaks to the naiissue of the filed rate doctrine’s applicability
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to Title Insurance Act, and doest bind the Courwith any holding visa-vis the car insurance
industry?
C. NOTWITHSTANDING THE FILED RATE DOCTRINE'S APPLICATION
IN OTHER JURISDICTIONS, TH E COURT CONCLUDES THAT THE

SUPREME COURT OF NEW MEXICO WOULD NOT APPLY THE
FILED RATE DOCTRINE TO B AN THE PLAINTIFFS’ CLAIMS.

Many states apply the filed tea doctrine to bar consumer-protection claims against
insurers. The Court concludes, however, tNatv Mexico would not apply the filed rate
doctrine in this case, becausg:New Mexico has sighaled antémt to allow such claims by
creating a private right of action against insuferdUIPA misrepresentain claims; and (ii) the
burden that the doctrine would impose on defrdudensumers is substantial compared to the
doctrine’s underwhelming benesfin this context.

As discussed above, New Mexiealopted the filedate doctrine irthe public utilities

context to bar, most notably, claims that pélene rates are too high. See Valdez v. State, 2002-

NMSC-028, 1 5, 54 P.3d 71, 7. To apply the filedate doctrine in thisase, the Court would

Even if Coll v. First American Title Insance Co. bound the Court in its current
analysis, the Court would disagr with Financial Indemnity’s assertion that there is no fraud
exception to New Mexico’s filed rate doctrine, and that, therefore, an insurer’'s conduct does not
matter. _See Reply at 2 (citing Coll v. First Afiitle Ins. Co. 642 F.3d at 890). In Coll v. First
American Title Insurance Co., th#aintiffs alleged that insurensribed the ratings agency to
secure higher rates. See 642 F.3d at 887. lkdlsis, by contrast, Bhasker alleges that Financial
Indemnity or its agents made false or misiegdstatements or omissions to Bhasker when
selling her an insurance policy. See Complait @t 1. That distinction matters, because
Bhasker asks the Court to consider questiodawf- with which the Court is familiar -- not to
encroach onto the Superintendent of Insurantef by examining the ratemaking process. See
Keeling v. Esurance Ins. Co., 2012 WL 699580, at *5 (determining that the filed rate doctrine
does not apply, because the court “is not faced with a complex question of whether the amounts
of defendant’'s rates were reasonable,” bather is “confronted with a more familiar
issue -- namely, whether defendant's condweis deceptive and fraudulent in violation of
several statutes”).
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have to believe that New Mexico wouldpand the doctrine beyonceavily regulated public
utilities to: (i) cover the autoabile-insurance industry; (ii) ba&onsumer-protection claims; and
(ii) bar claims that do not dirdg challenge approved rates. Nothing in the New Mexico courts’
application of the filed rate doctrine or theviN&lexico Legislature’s esctments indicate that
New Mexico law applies the filechite doctrine so expansively.

One major factor counseling @gst the filed rate doctrine’s application here is New
Mexico Legislature’s creation @& private right of action for consumers against that engage in
misleading business practices._ See N.Btat. Ann 88 59A-16-4, -30. The UIPA’s
“Misrepresentation, false advertiginf policies” provision states:

No person shall make, publish, issue @rculate any estiate, illustration,
circular, statement, sales presentation or comparison which:

A. misrepresents the benefits, advaatagonditions or terms of any policy;

B. misrepresents the premium ovsaoge commonly called dividends or
share of the surplus to beceived on any policy;

C. makes any false or misleading staént as to dividends or share of
surplus previously paid on any policy;

D. iIs misleading or a misrepresentatias to the financial condition of any
person, or as to the reserve systgon which any life insurer operates;

E. uses any name or title of any policy or class of policies misrepresenting
the true nature thereof;

F. misrepresents any policy lasing shares of stock; or

G. fails to disclose material factreasonably necessaty prevent other
statements made from being misleading.

N.M. Stat. Ann. 8§ 59A-16-4(A)-(G) The UIPA also gives indiduals a privateight of action
for damages to “[a]ny person covered by Ghap9A, Article 16 NMSA 1978 who has suffered

damages as a result of a violation of thatckrtby an insurer or agent.” N.M. Stat. Ann.
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8 59A-16-30. New Mexico law, thus, contempktindividuals like Basker bringing claims
against insurers regarding napresentations of policies.

Out-of-state case law does not compel the Court to reach a contrary conclusion. First,
some of the to which Financial Indemnity cites for the proposition that the filed rate doctrine
applies “regardless of the labelegisto describe the claims, inding where fraud or other illegal
activity is alleged,” Reply at 1, are inappositeecause they involve allegations that the
defendant either committed fraud against a regulatory commission or altered policy terms for

existing policy holders, see Crumley v. Time Warable, Inc., 556 F.3d at 880 (8th Cir. 2009)

(alleging that a cable company overchargexisting customers); Wegoland Ltd. v. NYNEX
Corp., 27 F.3d at 18 (alleging that a utilityngoany misled the rating agency); Sun City

Taxpayers’ Ass’n v. Citizens Utiles Co., 847 F. Supp. 281, 283 (D. Conn. 1994)

(Cabranes, C.J.)(alleging that a utility compaejrauded a utility commission to secure higher

rates);_Alabama Mut. Ins. Corp. v. City of Men, 178 So. 3d at 363 (alleging that an insurer

amended its coverage to exclude “virtuallyesy person who could properly collect benefits

under the policy”); Porr v. NYNEX Corp., 230D.2d 564, 567 (N.Y. Ap. Div. 1997)(alleging

that the insurer did not disclose its billinglipies to the regulatorgommission). Here, by
contrast, Bhasker alleges than&icial Indemnity misled her infourchasing coverage that she
did not want, which is a cause of actibat the UIPA expressly authorizes.

Second, the filed rate doctrih@s critics even tugh many state courts have applied it to

bar claims against insurers undmnsumer-protection statutesSee_Richardson v. Standard

Guar. Ins. Co., 853 A.2d 955, 962 (N.J. Sugetr. App. Div. 2004)(collecting cases); Vonda

Mallicoat Laughlin, The Filed Rate Doctrinedithe Insurance Arena, 18 Conn. Ins. L.J. 373,

386 (2012)(stating that applying tfiked rate doctrine to stategalated insurance industries “is
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the norm rather than the exception”). Courts have recognized its downsides even while applying
the doctrine and enabling its expansidn.The Supreme Court of the United States has

recognized that “the filed rate doctrine may sdwrsh in some circumstances,” Am. Tel. & Tel.

Co. v. Cent. Office Tel., Inc., 524 U.S. at 22&iGg Maislin Industries, U.S., Inc. v. Primary

Steel, Inc,. 497 U.S. 116, 130-131 (1990), and that “thereonsiderable ‘debate in other forums

about the wisdom of the filedteadoctrine,” MCI Telecomm. Corp. v. Am. Tel. & Tel. Co., 512

U.S. 218, 234 (1994)(quoting Security Servidas, v. Kmart Corp., 511 U.S. 431, 440 (1994)).

The United States Court of Appeals for the Second Circuit statgd “[w]hile the result we
reach is mandated by the filed rate doctrine, ttadtrine is plainly a creature of a different

time.” Fax Telecommunicaciones Inc. v. AT&T, 138 F.3d 479, 491 (2d Cir. 1998).

Many courts have argued thie filed rate doctrine’s scepis limited. _See, e.g., Am.

Tel. & Tel. Co. v. Cent. Office Tel., Inc., 524.S. at 230-31 (Rehnqujs€C.J., concurring).

Chief Justice Rehnquist argued that the filed rate doctrine shoulshr all state-law claims:

The [approved] tariff does not govern . . e tntirety of the relationship between

the common carrier and its customerst Ewample, it does not affect whatever
duties state law might impose on petitioner to refrain from intentionally
interfering with respondentielationships with its @tomers by means other than
failing to honor unenforceable side agresns, or to refrain from engaging in
slander or libel, or to satisfy otherontractual obligations. The filed rate
doctrine’s purpose is to ensure that fied rates are the elusive source of the
terms and conditions by which the comnaarier provides to its customers the
services covered by the tariff. It does not serve as a shield against all actions
based in state law.

%As background, the Supreme Court of the Uhitates first applied the filed rate
doctrine, in the antitrust caemt, during the 1920s, see Laughlin, supra at 379, concluding that a
private party could notecover damages even if railway campes conspired to set high freight
rates because the Interstate Commerce Cononisgiproved the rates, see Keogh v. Chicago &
N.W. Ry. Co., 260 U.S. 156, 161 (192Zrom there, the doctrine sjek to interstate utilities,
like energy and telecommunicationSee Laughlin, supra at 382-8Bhe filed rate doctrine did
not reach the insurance industry uttié 1980s._See Laughlin, supra, at 384.
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Am. Tel. & Tel. Co. v. Cent. Office Tel., Inc.28 U.S. at 230-31 (Rehnquist, C.J., concurring).

A Supreme Court of New Jersegase exemplifies the filed tea doctrine’s controversial
application to consumer claims. In a fourthwee decision, the Supreme Court of New Jersey
applied the filed rate doctrine to bar claiagainst a cellular-tgidnone company brought under

the state’s consumer protection laws.eeSWeinberg v. Sprint Corp., 801 A.2d 281, 293

(N.J. 2002). Justice Verniero authored a dissehich two other justices joined, arguing that
the filed rate doctrine should not appb consumer protection claims:

| would not rely on a legal fiction known aise “filed rate doctrine” to dismiss
plaintiff's consumer protection claims. Isal believe that the public policy behind
the Consumer Fraud Act (Act) argues in favor of allowing those claims to proceed
to trial.

| would not apply a legal fiction whesdays, according to some courts, are
numbered. | recognize that for closeotte hundred years, tlfiged rate doctrine
has served to protect coramications companies from suit, even in the face of
fraud. The doctrine’s futur&owever, is dim at best.

[T]he Act has been hailed as “one of #teongest consumer protection laws in the
nation[.]” Governor's Press Release for Assembly Bill No. 2402, (June 29,
1971). “The history of the Act is onef constant expansion of consumer
protection.”Gennari v. Weichert Co. Realtors48N.J. 582, 604, 691A.2d 350
(1997). The Act is remedial in natumnd, for that reason, “[c]ourts have
emphasized that like most remediabiftation, the Act should be construed
liberally in favor of consumers.”"Cox v. Sears Roebuck & CA38N.J. 2, 15,
647 A2d 454 (1994). When asseng individual claims, courts must remain
“mindful that the Act's provision abbrizing consumers to bring their own
private action is integral to fulfilling the [statute’s] legislative purposed|d}’ at
16, 647 A2d 454. In sum, allowing plaifitis claim to proceed would be
consistent with the Act’s uninterruptédstory of expandingansumer protection
in these circumstances.

Weinberg v. Sprint Corp., 801 A.2d at 293-@%erniero, J., dissenting, and Stein, J., and

Zazzali, J., joining)(citations omitted). In lightf Weinberg v. Sprint Corp., the Superior Court
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of New Jersey reluctantly applied the filederadoctrine to bar consumer protection claims
against an insurer while commenting that “the continued existence of the filed rate doctrine is
controversial” and that, “were we writing on a blank slate, g@shwe could be persuaded”

otherwise. _See Richardson v. Standard Gums.. Co., 853 A.2d at 962 (citing Weinberg v.

Sprint Corp., 801 A.2d 281).
Meanwhile, a handful of courtsave declined to apply the filed rate doctrine to consumer
claims against insurers. The United Statestrigt Court for the District of New Jersey

determined that the Supreme Court of Ohio wonibt apply its filed rateloctrine to a claim

against an insurer.__See Clark v. Pru@gnins. Co. of Am.,No. CIV. 08-6197, 2011 WL
940729, at *11 (D.N.J. Mar. 15, 2011)(Debevoise, J.)(unpublislfa@lark”). As a starting
point, the _Clark court acknowledged that the filetd rdoctrine applies broadly to challenges to
federally approved rates, but “[i]t is neither peatl nor appropriate for a federal court to impose
the filed rate doctrine oa state which has not adopted it[,]Jdnshould a court stretch or bend a

state doctrine to more comfablg fit the contours of the tkeral rule.” _Clark, 2011 WL 940729,

HClark v. Prudential Ins. Co. of Am. is anpublished opinion, but the Court can rely on
it to the extent its reasoned ayss is persuasive in the presease. _See 10th Cir. R. 32.1(A),
28 U.S.C. (“Unpublished opinions are not preceidénbut may be cited for their persuasive
value.”).

In this circuit, unpublished orders are not binding precedent, . . . and . . . citation
to unpublished opinions is not favored.... However, if an unpublished opinion

or order and judgment has persuasive @alith respect to a material issue in a
case and would assist theucbin its disposition, weallow a citation to that
decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th Zi05). The Court concludes that Clark
v. Prudential Ins. Co. of Am. and Hanson \ccaleration Life Ins. Co., No. CIV A3-97-152,
1999 WL 33283345 (D.N.D. March 16,999)(unpublished) have seiasive value with
respective to material issues, and will assist @ourt in its preparation of this Memorandum
Opinion and Order.
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at *10. The Clark court predicted that the Supredourt of Ohio would naapply the filed rate
doctrine to block insurer-deption claims. _See Clark, 2D0MWL 940729, at *11. The court
reasoned that Ohio applied the filed rate doctanky in the public utilitis context, see Clark,
2011 WL 940729, at *11, and that Ohio courts hne@cted the filed rate doctrine when the
plaintiffs’ claims did not challenge the fderates’ reasonableness, see Clark, 2011 WL 940729,

at *1 (citing Gary Phillips & Assoc. v. Ameritech Corp., 759 N.E.2d 833, 836 (2001); Lazarus v.

Ohio Cas. Grp., 761 N.E.2d 649, 653 (2001)).

Another federal districtourt predicting a stats high court would not apply the filed rate

doctrine to bar consumer claims against insure Hanson v. Acceleration Life Ins. Co., No.

CIV A3-97-152, 1999 WL 33283345, at *4 (D.N.March 16, 1999)(Webb, J.)(unpublished).

In that case, the United States District Courtth® District of North Dakota concluded that the

North Dakota Supreme Court would not bar claforsinsurer-deception, because North Dakota

had never barred such a claim under the doctrine and because the state’s rate approval process
was not robust. _See 1999 WL 33283345, at *dditionally, the Unitel States Court of
Appeals for the Eight Circuit lsaruled that the filed rate dinme should not bar plaintiffs’

claims under the Fair Housing Act, 42 U.S.G3&®1, because “the judicially created filed rate
doctrine [should not] restrict Cong®s broad grant of standing teek judicial redress for race

discrimination.” _Saunders v. Farmers liexch., 440 F.3d 940, 946 (8th Cir. 2006).

Many other courts support the propositihiat a company committing fraud should not

avoid liability under the filed rate doctrineSee_Adamson v. WorldCom Commc'ns, Inc., 78

P.3d 577, 582 (Or. Ct. App. 2003)(stating that titedfrate doctrine doemot apply when a

company commits willful misconduct); Nordhit v. New York Tel. Co., 617 F. Supp. 220,

227-28 (S.D.N.Y. 1985)(Haight, J.)(“The filed tariffoctrine is designed to protect utilities
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charging filed rates for lawfully provided service. It is of no help to a defendant which
fraudulently induces a plaintiff to pay a filed ratewhich otherwise exacts payment by fraud.”).
Given New Mexico’s consumgrrights protections -- includg an express private cause
of action for insurers’ unfair business practieethe Court doubts that the Supreme Court of
New Mexico would consider the filed rate doct's purposes more impartt than protecting its
consumers’ rights> The filed rate doctrine is meant to keep courts from interfering with the
ratemaking process and to ensure that similaitlyated individuals pay the same rates for the

same services. See In re Comm’n Investigalido 1997 Earnings of U S W. Commc’ns, Inc.,

1999-NMSC-016, | 57, 980 P.2d at 54. Those comscdrave led courts to bar claims

challenging approved rates’ reasonableness, &.9., Valdez v. State, 2002-NMSC-028, 1 5, 54

P.3d 71, 74-75, and to bar claimsttldo not directly callenge the rates buéquire a court to

conjure a hypothetical rate tolcalate damages, see, e.q., Alpe Nationstar Mortg. LLC, 243

F. Supp. 3d 1176, 1183 (W.D. Wash. 2017)(Jones, The practical effect of such decisions,

2Many states that apply the filed rate doctfioe€laims against insurers have not created
a comparable private right of action for insurengair business practice$.or example, Florida,
Kansas, Mississippi, New Jerseand Wisconsin apply the filedteadoctrine to the insurance
industry. See Kirksey v. Am. Bankers In9.®f Fla., 114 F. Supp. 2d 526, 530 (S.D. Miss.
2000)(Pickering, J.)(interpreting Missippi law); Allen v. Statd=arm Fire & Cas. Co., 59 F.
Supp. 2d 1217, 1229 (S.D. Ala. 1999)(Cassady, ))hterpreting Alabama law); Morales v.
Attorneys’ Title Ins. Fund, Inc., 983 FSupp. 1418, 1428 (S.D. Fla. 1997)(Highsmith, J.)
(interpreting Florida law); Horwitz v. Banke Life & Cas. Co., 745 N.E.2d 591, 605 (lll. App.
Ct. 2001);_Amundson & Assoc. Art Studio, Ltd. Nat’l Council on Comp. Ins., Inc., 988 P.2d
1208 (Kan. 1999); Am. Bankers’$nCo. of Fla. v. Wells, 819 So. 2d 1196, 1210 (Miss. 2001);
Byan v. Prudential Ins. Co. of Am., 242 A.D.2d 456, 456 (1997); N.C. Steel, Inc. v. Nat’l
Council on Comp. Ins., 496 S.E.2d 369, 375 (N.C. 1.998)ntice v. Title Ins. Co. of Minn., 500
N.W.2d 658 (Wis. 1993)). None of those statiegjislatures have cresd a private right of
action for violations to its unfainsurance practices statute. $da. Code Ann. § 27-12-1; Fla.
Stat. Ann. 8§ 626.9521; Joseph v. Bernstein, 612 F. App’x 551, 557 (11th Cir. 2015)(noting that
Florida’s Unfair Insurance Trade Practices Aoes not provide a private right of action); Kan.
Stat. Ann. § 40-2404; Miss. Codénn. 8§ 83-5-35; N.J. Stat. An8.17B:30-2; N.C. Gen. Stat.
Ann. 8§ 58-63-15; Wis. Stat. Ann. § 628.34.
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however, should not be overlookeflconsumers cannot sue insurénat deliberately lie about

their policies unless the consumers can frame their damages theories in some tortuous way that
manages to not implicate the rates, then insuaeesunlikely to face wuil liability for their
deceptive practices. It is difficult to imag the Supreme Court of New Mexico shielding
insurers from virtually any liabtly claim alleging deceptive practicasthe face of an expressly
created private right of action for such clainmaly to ensure that courts never bump up against

an approved insurance rafe.Therefore, the Court conclusi¢hat the Supreme Court of New
Mexico would join the courts that have permitted consumers’ claims to proceed against insurers

for unfair and deceptive business practicese Skark v. Prudential Ins. Co. of Am., 2011 WL

940729, at *11; Hanson v. AcceleratiorfdLins. Co., 1999 WL 33283345, at *4.

D. EVEN IF NEW MEXICO APPLIE D THE FILED RATE DOCTRINE TO
CONSUMER-PROTECTION CLAIMS AGAINST INSURERS, BHASKER
AND THE PROPOSED CLASS MAY, NONETHELESS, SEEK
PREMIUM-BASED DAMAGES, BEC AUSE THE SUPREME COURT OF
NEW MEXICO WOULD DETERMIN E THAT THE MINIMUM-LIMIT
UIM COVERAGE IS ILLUSORY.

In the previous subsection, see supra |.&,Gourt determined thatew Mexico’s filed

13The Court considered whether New Mexicayhtibar misrepresentation claims against
insurers insofar as they challenge the ratesauime the Court to consider rates when calculating
damages. Under such a limitation, the plaintiffisbrneys would have tteer clear of approved
rates by putting in extra hoursrguring clever damage theories.qg., by arguing that damages
equal the amount a plaintiff palmbcause of the misrepresentatiess the amount that a plaintiff
would have paid, but for the mepresentations, for a differentapl that a regulatory agency had
approved. The Court determines that placing such restrictions -- permitting the claims but only if
the plaintiffs can plead them cleverly enougls-something that th Supreme Court of New
Mexico would find inappropriaten light of New Mexico’s policy protecting consumers from
unfair business practices.

That conclusion is not to say that the rate apak system does not matter. It may be, for
instance, that the practical and legal realitiebledv Mexico’s motorist insurance industry mean
that calculating damages under aarttheories is difficult or impossible. It may be that new
legal barriers arise that could prevent a Cagusgbility to order cedin damages in certain
amounts. Clever damage theories may, in tltk mere the day. Thedtirt does not, however,
foreclose any damage theories in atbeabased on the filed rate doctrine.
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rate doctrine does not apply to Bhasker’s claithshowever, the Court determined that the filed

rate doctrine applied, the Court would still nogrdiss this case, because the Court can think of
damages theories that might get around the fiééel doctrine. For instance, Bhasker and the
proposed class would be able to seek premiums-based damages, because the Supreme Court of
New Mexico would find the UIM coverage illusory.

The Court conducts the following analysis Ippkying the filed rate doctrine’s rules and
principles to determine whether premium-baseshts could work in this case. One reason for
the filed rate doctrine is to prevent couftsm doing a regulatory agency’s job by deciding
whether a rate for a particular insurance plawashigh, and, if so, by how much. See Valdez v.
State, 2002-NMSC-028, | 5, 54 P.3d7& (“The policy behind theiléd rate doctrine is to
prevent price discrimination and pweserve the role of agencimsapproving rates and to keep
courts out of the rate-makingqmess.”). At first glance, imight appear that some proposed
class members would necessarily have to challéngeates to calculate their damages. The
proposed class includes individuals who purchdgidd coverage; it is nohecessary that they
actually suffer damages in an automobile accideith an underinsured motorist. For those
proposed class members who purchased UIM cgeetheir damages walibe the amount they

overpaid -- i.e., the amount they paid less the vidaethey received. €& First Interstate Bank

of Gallup v. Foutz, 1988-NMSC-087, { 8, 7B&d 1307, 1309 (defining ouf-pocket loss as

the “difference between the amount the Foutze® gad the amount they received”); Dollens v.

Wells Fargo Bank, N.A., 2015-NMCA-096, 1 1856 P.3d 531, 538 (awarding out-of-pocket

damages for a UPA violatioj. Determining the insurance coverage’s actual value would

“The Court is aware that, under Erie, inist bound to follow Courof Appeals of New
Mexico if it concludes that the Supreme u@io of New Mexico would decide the issue
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require the Court to perform thes@rintendent of Insurance’s joletermining a fair rate for a
particular policy.

In this case, however, the Court would need to step outside its purview by evaluating
an insurance policy’s true vaubecause the Supreme CourtN®#w Mexico would conclude

that the UM/UIM coverage that Bhasker purchlibseillusory. _See Kegldg v. Esurance Ins. Co.,

No. 10-0835-DRH, 2012 WL 699580, & (concluding that the filed rate doctrine does not
apply when the “plaintiff's complaint contaig&aims of deception and fraud and seek damages
and equitable relief on the basis that the instgatoverage was a sham”). In other words, there
would be no need for the Court to determine fair rates for UM/UIM coverage, because an

illusory insurance policy’s value is $0.00. See Hardy v. Progressive Specialty Ins. Co., 67 P.3d

at 897 (concluding that, iight of Montana'’s publigolicy, a UIM policy isillusory despite the

few instances wherein the coveragay provide some benefits);iftavec v. Westfield Ins. Co.,

400 S.E.2d at 577 (concluding a UIM policy is illapaespite two possible scenarios in which
the plan may provide benefits).
Bhasker asserts that Financial Indemnity’s UIM coverage is illusory. See Response at

8-9; id. at 12-14 (citing Haly v. Progressive Specialty InSo., 67 P.3d at 896-97; Pristavec v.

Westfield Ins. Co., 400 S.E.2d at 579 n.5). Fimdnademnity counters that the UIM coverage

is not illusory, because there are some séeman which the UIM coverage would provide
benefits. _See Reply at 8. Financiadlémnity summarizes three such scenarios:

@) the tortfeasor had an outstéte policy with lower bodily injury
liability minimum limits than in the policy state;

differently. See supra, n.7. @&hCourt will rely on the Courdf Appeals of New Mexico’s
decision in_Dollens v. Wells Fargo Bank, N.Ar fthis analysis, however, because the Court
finds no indication that theupreme Court of New Mexicoauld apply a contrary rule.
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(b) there are multiple injured parties an accident, such that no single
policyholder will recover the entirety diie tortfeasor’s liability limit; and

(c) the insured receives less tham ttortfeasor’'s policy limits due to a
contractual exclusion for punitive damages, and the insurer offsets the full
amount of the tortfeasor’s liability limits.

Reply at 8. Financial Indemnity argues thaty@ligh these scenarios areerahey are possible,
and therefore provide at least some valuee Reply at 9-10. If the UIM has some value,
Financial Indemnity asserts, “it's not the Couftb to figure out whether or not [the rate paid]
was too much, too little, or jusight, [because] that's the job tife Superintendent of Insurance
under the Filed Rate DoctrineTr. at 28:21-29:2 (Hanover).

Although the Court is receptive to the amgnt that the rare scenarios where a
policyholder would benefit from a policy sugge#tat the policy has at least some value, the
Court predicts that the Supreme Court of NEMxico would see it another way. In Weed
Warrior, the Supreme Court of New Mexico cilesed whether purchasing UM/UIM insurance

“in an amount less than the pglitability limits constitutes aejection of the maximum amount

of UM/UIM coverage permitted” under N.M. Stat. Ann. 8§ 66-5-301. Weed Warrior,

2010-NMSC-050, T 1, 245 P.3d at 1210. The Suprém@t of New Mexico determined that

insurers must offer UM/UIM coverage “in ammount greater than the minimum.”__Weed

Warrior, 2010-NMSC-050, 10, 245 P.3d at 121Zhe Supreme Court of New Mexico
explained:

In the Mandatory Financial Responsibility Act, the Legislature determined that
$25,000 insurance coverage for injury @eath per accident is an adequate
amount of coverageSee8 66-5-215(A)(1). Sectio56-5-301(A) requires that
same amount of coverage for UM coveragead together, an uninsured motorist

is one who does not carry the statytoninimum for liability coverage, or
$25,000, and injury caused by such a driver would be covered by the injured
individual's UM coverage. . . . If theribeasor carried the statutory minimum of
liability insurance and the injured dew carried the statutory minimum of
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UM/UIM coverage, the injured driver auld have no recourse for injuries
suffered over the minimum amount $25,000. The injured driver, though in
theory having purchased UIM coveragegul in fact have purchased only UM
coverage . . . ._An insured carries Ubtidverage only if the UM/UIM limits on
her or his policy argreater than the stabry minimum of $25,008°!

Weed Warrior, 2010-NMSC-050, 1 10, 245 P.3d at 12fipfmses added). In other words, the
Supreme Court of New Mexico determined thgtai uninsured motorist is any driver carrying
less than the minimum $25,000.00 lialyilcoverage, and (ii) an jured driver with UM/UIM
coverage will collect only UIM benefits if both the UM/UIM coverage and the damages exceed
$25,000.00. According to the Supreme Court of Néexico, it is the UM,not the UIM, that
compensates the injured driver for all damages up to $25,000.00.

In so holding, the Court discounts the possibility that UIM benefits may pay out in the
rare instances in which the insured caroae$/ the minimum $25,000 UM/UIM coverage, such
as if the tortfeasor carriesehminimum liability @verage but must split that amount between
multiple claimants. In light of this omission, the Court predicts that the Supreme Court of New
Mexico would deem Financial Indemnity’s UIM coverage illusory when its UM/UIM coverage
is not greater than $25,000.00. Because the Wkmage is illusory, the proposed class would
not be challenging the filed rates if they capasate the premiums paid for UM and UIM, and,
therefore, the filed rateoctrine does not precludiee proposed class’ claims.

In conclusion, the Court detgs that, even if the filedate doctrine gglies to the

*The Supreme Court of New Mexico states tfian insured carries UIM coverage only
if the UM/UIM limits on her or his policy are gater than the statutonginimum of $25,000.” If
the Court were the Supreme Court of New Mexitwould not have so decided. It is not clear,
from its opinion, thathe Supreme Court of New Mexico agined all the scenarios in which
UIM may pay. That oversight, if it was an ovigig, means that the possibilities are so remote
as to not warrant conscation, and that the Supreme CafrNew Mexico would join Montana
and West Virginia in determining that the UIM coverage is illusory. The Court’s reasoning is
sound, but if it had a vote, it walihot have allowed Weed Warritw foreclose the Plaintiffs’
claims on this issue of illusory coverage.
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plaintiffs’ claims, the Supreme Court of New Meaiwould conclude that: (i) the UIM coverage
is illusory; and (ii) becaus¢he UIM coverage would be illusory, the plaintiffs may seek
premium damages without challenging the filed sateand, thus, ask the Court to determine a
reasonable rate -- because the illusorilldbverage would be worth zero dollafs.

Il. BHASKER’S CLAIMS ARE WELL-PL EADED EVEN IF THE UIM COVERAGE
IS NOT ILLUSORY.

Financial Indemnity contends that Bhaskeafaims fail as a matter of law, because her
UIM coverage was not, as Bhasker asserts, ilus@ee Reply at 8-9According to Financial
Indemnity, the UIM coverage is not illusory, because there are a few scenarios over which the
UIM coverage would provide coverage. See Regil8. Financial ldemnity’s arguments on
this point are unavailing, becauBbasker need not prove that tHéV coverage is “illusory” to
succeed on her claims. For starters, Bhasker'semdes to “illusory” coverage indicates that
she uses the term loosely. In her Complaint, she alleges that Financial Indemnity sold her
“illusory” UIM coverage. Complaint 1 1, 46, 663, at 1, 7, 13-14. She also alleges that the
UIM coverage is illusory “in pajt Complaint { 67, at 14, and ‘ilsory in the event of a covered
occurrence, as in this case, involving a midiypnansured driver,” Complaint § 32, at 5. Her

inconsistent use of “illusory” is a good clue thegr claims are not based on legal theories in

*The Court is cognizant that its conclusiomsy affect how litigation unfolds. The
plaintiffs may later argue that the Court reseady de3termined that the UIM portion of the
UM/UIM coverage is worth zerdollars; that the Court has efdy determined that the UIM
portion is illusory; and thattherefore -- for example -- theolicy is void and should be
rescinded. The Court is not making any decisiangut damages or remedies, but is trying to
give Bhasker and Financial Indemnity informates much as possible to help them shape how
to proceed. The Court does maicessarily foreclose any ofrfaincial Indemnity’s arguments on
damages or remedies.
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which the coverage’s “illusory” naturis an element necessary to proveRather, Bhasker

seems to be arguing, generally, that her UM/idlicy did not cover what she thought it would,

in which case the UIM coverage was illusory in the sense that it appeared to be something it was

not. According to her Compldinshe believes her policy’s Ml component is worth nothing or

close to nothing. Consequently, even if theu@@ agreed with Financial Indemnity that the

policy’s UIM coverage has some value, thasigeation would not foreclose Bhasker’'s claims

that Financial Indemnity misled heb@ut what the UM/UIM policy covered.

.  THE VOLUNTARY PAYMENT DOCTRINE DOES NOT BAR THE
PLAINTIFFS’ CLAIMS, BECAUSE THEY ALLEGE THEY DID NOT HAVE

FULL KNOWLEDGE OF MATERIAL FACTS, AND DO NOT SEEK
RESTITUTION.

New Mexico’s voluntary payment doctrine bgpfaintiffs from recovering payments
made voluntarily and with full knowledge of theaterial facts, unless the plaintiff was the

victim of fraud or under duss. See Rabbit Ear Cattle Go Frieze, 1969-NMSC-043, 1 5, 453

P.2d 373, 374 (“It is . . . a well established rtiat payments voluntéy made with full
knowledge of all material facts cannot be recedeback in absence of fraud or duress”);

Cheesecake Factory, Inc. v. Baines, 1998-NMI2A, | 6, 964 P.2d 183, 185 86 (noting the

“general rule that one who kes a voluntary payment to anotheas no right to restitution”

(citing Restatement (First) d?estitution § 112 (1937)). Ehvoluntary payment doctrine does
not bar Bhasker’'s or the proposed class’ claibecause they allege they did not know the
material facts relating to Finaial Indemnity’s UM/UIM insurace policy, and because they do

not seek restitution.

For example, Bhasker does not make a cotstraased claim that Financial Indemnity
made an illusory promise that does not constitute consideration.
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A. BHASKER AND THE PROPOSED CLASS ALLEGE THAT THEY WERE
NOT IN FULL KNOWLEDGE OF MATERIAL FACTS REGARDING
THEIR UM/UIM COVERAGE.

Bhasker alleges that Financial Indemnity géree an “incorrect rad inappropriate form
from another state, [which] included ambous language that P#iff could purchase
underinsured coverage in excess of her seldetiiity limits.” Complant I 27, at 4. Bhasker
submits several documents in support: (i)aBker’'s insurance alipation summarizing her
policy, see Policy Application at 1-2 (Doc. 12-Bnd (ii) a form that Bhasker signed that
features a one-paragraph destion of UM/UIM coverage, &e New Mexico Auto Supplement
at 1 (Doc. 12-1)(“Policy Form”).That UM/UIM description reads:

Under New Mexico Insurance LayNMSA 1978 sec. 66-5[-]301), we are
required to provide Uninsured and Undesuared Motorist coverage up to the
Bodily Injury and Property Damage lidby limits provided in this policy.
Uninsured/Underinsured Motorist bodily injury protects the name insured,
resident relatives and occupants of uamesl vehicle if any of those persons
sustain bodily injury in an accident farich the owner or operator of the motor
vehicle that is legally liable, either does not have insurance, is a hit and run
vehicle, or has insurance in an amolsgs than the limit of your Uninsured
Motorist Coverage. If selected, Uninsured/Underinsured Motorist limits must be
the same for all the vehicles on the policy, and no less than the limits of your
bodily injury liability limits. You have the right to regé such coverage, stack the
coverage for bodily injuryor select higher limitsof your bodily injury and
property damage limits. If you choose ttdaogether the limits of your coverage
(stack) for each vehicle listed on thelicy, your premium will be higher.

Policy Form at 1 (emphasis added). Bhasker aléigmt Financial Indemnity “failed to state that
the underinsured coverage is illusory in theerdvof a covered occurresmcas in this case,
involving a minimally insured driver.” Complaifit33, at 5. Bhasker astethat “[a] purchase
of higher limits, for example, at a premiuof $201 would yield aj] . . . underinsured
indemnification to premium ration of 308/1, iwh compared to the purchase of minimal

combined coverage for virtually no underinsuredemnification.” Complaint §{ 34, at 6.
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Bhasker alleges that Financialdemnity “failed to act fairlyhonestly, and in good faith when
dealing with the Plaintiff [by] fé{ing] to fully inform Plaintiff of illusory underinsured coverage
with a disproportionate premium/indemnification ratio when compared to the next tier of
available coverage and to not texdally misrepresent the teamof underinsured coverage.”
Complaint § 35, at 6.

Bhasker also asserts that Financial Indemnitsledithe proposed class in the same way.
See Complaint 52, at 9 (stating that, plop information and belief, all underinsured
applications and insurance policies issuedh® Defendant to New Mexico policyholders are
uniform in all respects material to the claim®ught herein”); Complaint § 73, at 15 (alleging
that Financial Indemnity “failed to deliver the quality or quantity of services applied for and
purchased by Plaintiff and other insured” by pooviding sufficiently clear “applications and
policies”); Complaint 83, at 17 (alleging ti&ahancial Indemnity “misrepresented the terms of
the policy sold and provided to Plaintiff and atlesureds”); Complaint 93, at 19 (stating that
Financial Indemnity “failed to mvide underinsured coverage amddenied underinsured claims
for benefits to Plaintiff and other members of the Class”).

The Court, in its motion to dismiss analysisust accept all facts as true. Bhasker has
asserted facts supporting her allegations thaargial Indemnity misled her and the proposed
class when selling them UM/UIM coverage orSequently, the Court will not block her claims
under the voluntary payment doctinbecause it is @lsible that neitheshe nor the proposed

class paid for UM/UIM coverage wifilall knowledge of material facts.
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B. BHASKER AND THE PROPOSED CLASS DO NOT SEEK
RESTITUTION.

The voluntary payment doctrine typically bansly claims for restitution._ See Shaw v.

Marriott Int'l, Inc., 474 F. Supp. 2d at 150 (“&lvoluntary payment doctrine is an old common

law doctrine that bars a claim for restitutiby a plaintiff who voluntéer[ed] payment under a
claim of right with full knowledge of all relevarcts.” (quotations omitted)). Bhasker does not
seek restitution for premiums paid on UM/UIbbverage. _See Complaint 1 (A)-(l), at 22
(stating that Bhasker seeks compensatory dasjapunitive damagesieclaratory judgment,
injunctive relief, and reasonableds and costs); Tr. at 15:18 @hasker)(stating that she does
not seek restitution or unjust enrichment); @t.24:3-7 (Bhasker)(stating that, if the Court
“believes that our Complaint seeks restitutianjust enrichment, and disgorgement, we would
be happy to amend the complaint and make garckthat we seek the underinsured motorist
coverage”). The proposed class need not seekutast even to the exte that some of its
members may never have considered or actdidlgt a claim for UIM benefits. Those class
members who never got in an a@id with an underinsured togdisor may seek to recover out-
of-pocket damages, which would total the Uldemiums they paid minus the value they

received. _See Dollens v. Wells FarBank, N.A., 2015-NMCA-096, 1 18, 356 P.3d 531, 538

(awarding out-of-pocket damages for a UPA viola);, First Interstat@ank of Gallup v. Foutz,
1988-NMSC-087, T 8, 764 P.2d 1307, 1309 (defintng-of-pocket loss in the fraudulent
misrepresentation context as the “differermtween the amount the Foutzes gave and the
amount they received”). As the Court determitteat the Supreme Court of New Mexico would
conclude the UIM coverage is illusory, see supB., the value they received would be $0.00.

Financial Indemnity urges the Court to expand the voluntary payment doctrine to
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preclude damage claims, arguing that that “thereo case that suggests that [New Mexico
courts] wouldn’t appt [the voluntary payment doctrine] mobeoadly than restitution.” Tr. at
22:3-9 (Hanover). Financial Indemnity, howevaiovides no authority or substantive argument
convincing the Court that the Supreme Qoof New Mexico would expand the voluntary
payment doctrine to bar damage claims. Thieintary payment doctrine traditionally relates

only to restitution. _See Shaw v. Matrriottt'Ininc., 474 F. Supp. 2d at 150 (“The voluntary

payment doctrine is an old commdaw doctrine that bars a ataifor restitution by a plaintiff

who volunteer[ed] payment under a claim of righth full knowledge ofall relevant facts.”

(quotations omitted)); Konik v. Cabl&lo. CV 07-763, 2009 WL 10681970, at *23 n.21 (C.D.
Cal. Dec. 2, 2009)(Wilson, J.)(“[T]he voluntary pagmt doctrine is generally a defense to an
action for restitution of money paid to defendants.”); 66 Am. Jur. 2d Restitution and Implied
Contracts § 92 (explaining that tHeoluntary payment doctrine’ ...is considered an exception

to the principle of restitution”). The MeMexico cases mentioning the voluntary payment

doctrine refer only to it preading restitution claims.__See Bat Ear Cattle Co. v. Frieze,

1969-NMSC-043, 1 5, 453 P.2d 373, 374; Cheeseeak®ry, Inc. v. Baines, 1998-NMCA-120,

16,964 P.2d 183, 185-86.
IT IS ORDERED that the requests in the Defendant’s Motion to Dismiss First Amended

Complaint and Memorandum of Law in Suppdited April 28, 2017 (Doc. 15), are denied.
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