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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

GABRIEL ARMENDARIZ,

ERIC DION COLEMAN, JACOB GOMEZ,
TONY LOVATO, MATTHEW J. LUCERO,
EDWARD R. MANZANARES, JOE MARTINEZ,
CHRISTOPHER MAVIS, PHILIP TALACHY,
FELIPE J. TRUJILLO, and JOSEPH VIGIL,

on their own behalf and on behalf of

a class of similarly situated persons,

Plaintiffs,
V. 17cv33WJI-LF
SANTA FE COUNTY BOARD OF COMMISSIONERS,
and MARK GALLEGOS, in his individual and official cagpty,
and Industrial Commercial Coatings, LLC,

Defendants.

ORDER DENYING MOTION FOR ENTRY
OF A “LONE PINE” CASE MANAGEMENT ORDER

THIS MATTER is before the Court on defendants Mark Gallegos and Santa Fe County
Board of Commissioners’ (“County Defendants”) Motifon Entry ofLone PineCase
Management Order, filed on October 3, 2017. Doc. 22. Plaintiffs filed a response (Doc. 33), and
County Defendants filed a reply (Doc. 38). The County Defendants filed a Notmngdletion
of Briefing on October 25, 2017. Doc. 39. Having reviewed the parties’ filings and thantele
law, the Court finds the motion is not well taken and will deny it.

This case involves a mtive class action, in which plaintiffs allege that they were
exposed to toxic chemical fumes, dustd debris while inmates at the Santa Fe Adult Detention
Facility (“ADF”) when the shower facilities were renovated in 2014. Plaintiffs allege that th

showers at the facility had not been renovated in many years, but had beetetiigpeanted
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over” for at least a decade, resulting in “thick layers of paint, mold, and gaoogimulating on
the shower walls. Doc. 1 § 2#laintiffs further allege that irude 2013, Santa Fe County
procured a mold assessment, and received recommended remediation measureslhadiech i
“appropriate protection for workers removing the mold, isolating the work ax@adiing
areas with critical barriers, use of HERRffs, significant ventilation, and vacating human
beings from areas adjacent to those being remediateédf]] 25,26. Plaintiffs assert that Santa
Fe County contracted with defendant Industrial Commercial Coatings, LOC'{f to renovate
the showersand that ICC failed to follow accepted safety procedures, “including theserden
safety protocols set forth by the manufacturer of the highly toxic, as@tgcontaining chemical
sealant used in the renovationd. {1 27, 28.Plaintiffs allege thaBanta Fe County exposed
“each and every inmate at ADF to interminable and extraordinarily hamaodmditions, all
day, every day, for months at a time,” by exposing them to “massive amoumts gfdly dust—
comprised of tiny amounts of cement, paint, metal, mold, slime, bacteria and other
microbiological growth, and an isocyate containing polyurea sealantwhich covered every
surface in the ADF housing units, coming into contact with the inmates’ food and bedding,
damaging their eyes and respiratorytegss, and causing them serious gastrointestinal upset.”
Id. 111 29, 30.In addition, plaintiffs allege thatefendants failed to properly ventilate the
isocyanate fumeduring and after the application of the sealarsttead recirculating them
throughout the facility via the heating and cooling syst&mn{{ 31, 32.

In their motion, the County Defendants ask the Court to istoa@ Pinecase
management order requiring “each plaintiff to malgima facieshowing, through qualified
expert affidavits, of harmful exposure and specific causation for each injuryatheffj$]

claim[] in this lawsuit before any further discovery or other pretrial proceedings are scheduled



or conducted.” Doc. 22 at Plaintiffs oppose the request fol.ane Pineorder, arguing that
this is not the type of “toxic tort quagmire” for which these orders are apatepiboc. 33 at 5.
For the reasons outlined below, the Court fintdl®ae Pineorder is neither necessary nor
appropriate for the efficient disposition of this case.

“A Lone Pineorder is designed to assist in the management of complex issues and
potential burdens on defendants and the court in mass tort litigation, essentialipgequir
plaintiffs to produce aneasure of evidence to support their claims at the outkete Digitek
Prod. Liab. Litig, 264 F.R.D. 249, 255 (S.D. W. Va. 20IDiternal citations omitted)No
federal rule or statute authorizes or requires the Court to ehtereaPineorder. 1d. at 256. The
Tenth Circuit has not addressed the propriety of isduomg Pineorders. SeeMarquez v. BNSF
Ry. Co, No. 17€CV-01153CMA-MEH, 2017 WL 3390577, at *1 (D. Colo. Aug. 8, 2017).
However, “[jJudges in other circuits have recognized thafrtsohave authority to issu®ne
Pineorders pursuant to Federal Rule of Civil Procedure 16(c)(2)(L), which percotgiato
‘adopt[ ] special procedures for managing potentially difficult or protdaations that may
involve complex issues, multipferties, difficult legal quegtns, or unusual proof problems.”
Id. Courts relying on thisextraordinary procedure” typicallyaverelied on the grant of broad
discretionunder the Federal Rules of Civil Procedure to manage discolerg.Digitek Prod.
Liab. Litig., 264 F.R.D. at 256c{ting Acuna v. Brown & Root Inc200 F.3d 335, 340 (5th Cir.
2000)). This Court’s decision to grant or deny a motion foorse Pineorder is reviewed for
abuse of discretionAcung 200 F.3d at 340-41

Courts consider the following fiviactors in deciding whetherlaone Pineorderis
appropriate:

(1) the posture of the action, (2) the peculiar case management needs presented,
(3) external agency decisions impacting the merits of the case, (4 )ailebdity



and use of other procedures explicitly sanctioned by federal rule or statutd) and (
the type of injury alleged by plaintiffs and its cause.

In re Digitek Product Liab. Litig.264 F.R.D. at 256 (internal citation omitted). The Court finds
that these factors weigh in favor of denying the motion.
A. The Posture of the Action

“[T]he vast majority of cases grantihg@ne Pinemotions did so only when there was a
refusal to comply with discovery requests or when plaintiffs failed to all@gena facie case.”
Manning v. Arch Wood Prot., Ing10 F. Supp. 3d 861, 864 (E.D. Ky. 2014). Neither o$¢ho
conditionsis present hereThe parties litigated this case in state courtafgproximate) a year
and half, where they engaged in discoveBgeDoc. 33 at 8. In the state court actitre
County Defendants produced approximately 3,000 pages of discovery, butlsoanere a
number of unresolved discovery disputés. at 2, 8. The County Defendants claim that they are
“in the dark about what specific substances each plaintiff claims to have beeadcktq@dbe
locations in the facility where such exposure(s) occurred, the length ofgbsueg(s), and what
concentratio(s), etc.” Doc. 22 at 4However, as laintiffs note,the County Defedants are the
only ones that possessdimformation. Plaintiffs stateahat they never “received verification of
the actual product applied during the shower renovation or materials related tekhe Ri
Management assessment and investigation conducted in regards to complaintstriom diets
and correctional workers.Doc. 33 at 2. Plaintiffs assert that they need discovery into these
issues so that they can properly prepare their ddsat 4. “Lone Pinemotions are more likely
to be granted when the parties have engaged in discovery and the motion is fileteat/laen
plaintiffs should have already had the opportunity to obtain information regardingudes afa
their injuries” Manning 40 F. Supp. 3d at 8@ternal citation omitted) That time has not

arrived in this case.



Given the incomplete state of discovery in this case, and the fact that Courng e
have not shown that plaintiffs fail to alleg@@ma faciecase, he Court finds that this factor
weighsstronglyin favor of denying the motion forlaone Pineorder.

B. The Peculiar Case Management Needs Presented

The Court agrees with plaintiffs that this case is not overly complex and dgasseot
peculiar case management needs warranting the impositidoooieaPineorder. SeeDoc. 33 at
10. While the County Defendants claim that “Courts routinely éree Pinecase
management orders in toxic tort class action cafss;” 38 at 8, the Court is not convinced that
the size or complexity of this case meritisaae Pineorder. Discovery in the state court
proceeding was proceeding through traditional means, and the Court sees no reaasa this
cannot be managed through traditional discovery processes and procedures.torhigefghs
in favor of denying the motion forlaone Pineorder.

C. External Agency Decisions Impacting the Merits of the Case

Plaintiffs argue that this case is unlikene Pine where a “set of authoritative studies by
the EPA provided extensive information about the extent of contamination and cast grave doubt
on the viability of the plaintiffs’ claims.” Doc. 33 at 1dit{ng Lore v. Lone Pine CorpNo. L-
33606-85, 1986 WL 637507, at *2 (N.J. Super. Ct. Law Div. Nov. 18, 198&)ntiffs argue
that because there is no external agency decision which would impact theofrteigase, this
factor weighs against the entry ofane Pineorder. Doc. 33 at 12. County Defamts argue
that the fact that there are no external agency decisions in this case is aedtdoes not tilt the
balance ireither direction. Doc. 38 at 8. Whether this factor supports denial of the rooign

neutralis immaterial as the other fdors clearly support denyinglane Pineorder.



D. The Availability and Use of Other Procedures

The County Defendants argue that issuithgae Pineorder in this case will serve the
principles underlying Rule 16 (eliminating frivolous claims, managing comgseres, and
lessening the burdens of complex litigation on both parties and the Court), astivell as
principles underlying Rule 26(b)(1) ((a) identifying the “importance afdssat stake in the
action”; (b) identifying the “importance of catages of discovery to resolving the issues”; (c)
identifying “the parties’ resources”; and (d) determining “whether thddng or expense of the
proposed discovery outweighs itkdly benefit). Doc. 38 at 9. “Resorting to crafting and
applying aLone Rne order” however, “should only occur where existing procedural devices
explicitly at the disposal of the parties by statute and federal rule haveXemsted or where
they cannot accommodate the unique issues of this litigatlarre Digitek Prod. Liab. Litig.
264 F.R.D. at 259. County Defendahtsre faiedto show why normal discovery and case
management tools are inadequate, and this factor weights against eritpnefRineorder.

E. The Type of Injury and Its Cause

The Court agrees with plaintiffs that thisnist the type otomplex “toxic tort” case
involving “delayed, ongoing, and lortgrm health concerns” whek®ne Pineordershavebeen
found appropriateSeeDoc. 33 at 9.As paintiffs assert, this case istiout contamination of a
confined forced living environment over a relatively short time period and the harms
immediately suffered by those jailed in tleavironment.” Id. at 3-10. Plaintiffs argue that
Lone Pineorders are “more appropriate in cases where plaintiffs are claiming complex
multifactorial injuries like cancer or birth defects, and where it may be reegdesdetermine if
the plaintiffs were ever actually exposed to the chemicals in doses sufftcEuse those

diseases.”ld. at 13. Raintiffs argue that the types of injuries they alledike respiratory



distress, harm to eyes and throat, and diarrhea—"do not require comgjmacifie proof.” Id. at
13. The County Defendants counter thabae Pineorder is appropriate because there are
“highly individualized questions regarding the extent of any alleged exposure,éeadse
plaintiffs allege a variety of different maladiasd symptoms. Doc. 38 at 4—7. The County
Defendants cite two cases foetproposition that dose/response evidence will be required:
McClain v. Metabolife Int, Inc., 401 F.3d 1233, 1241 (11th Cir. 2005) énidchell v. Gencorp
165 F.3d 778, 781 (10th Cir.1999). Doc. 38 at 6. While both of these cases recognize that
plaintiffs ultimately must prove that the defendants exposed them to a harmfuhsalsta
level that is harmful to humans, neither cssma for the proposition that this evidence must be
producedearly in the litigation, as Bone Pineorder would requireThis factor thereforgveighs
in favor of denying the motion.

The relevantactors weigh in favor of denying the motion.

IT IS THEREFOREORDEREDthat County Defendants’ Motion for Entry of a Lone

Pine Case Management Order (Doc. 22) is DENIED.
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