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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

TODD JOSEPH THOMPSON
Plaintiff,
2 Civ. Ne336 WIGJF
NANCY A. BERRYHILL, Acting
Commissioneof theSocialSecurity
Administration,

Defendant.

PROPOSED FINDINGS AND
RECOMMEND ED DISPOSITION

THIS MATTER is before the Court on Plainti$f*Motion to ReverseCommissioner’s
Administrative Decision and Remand CI4ifECF No. 14] and “Brief in Support of the Motion
to Reverse and Reman(tollectively, “Motion”), ! filed on August 2, 2017ECF No.15. The
Commissioner responded &eptember 272017. ECF No.21. Plaintiff replied onOctober 25,
2017 ECF No.22. OnAugust 22, 201,/ChiefU.S. District Judg&Villiam P. Johnson refesd
the abovecaptioned cause to this Court for recommended findings and disposition. EC8. No.
Having meticulously reviewed the entire recamt the parties’ pleadings, the Court finds that
the Motion is not well-taken and recommends thae denied.

l. BACKGROUND

Plaintiff is a ffty-four year old resident of Albuquerqugew Mexico. AdmirstrativeR.
(“AR”) 56-57 ECF No.11. Plaintiff earned his high school diploma and then enlisted in the
United States Air Force, where he served three periods of active duty betweemd 98EL 4.

AR 184, 672. When not on active duty, Plaintiff also served as a federal law enforcement off

! Plaintiff reserves the substance of his Motion for his Brief in Suppidrerefore, all citations to Plaintiff's Motion
refer to Plaintiff's Brief in Support [ECF No. 15] and not the Motion itfe€F No. 14].
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at the U.S. Department of Veterans Affairs (“VA”). AR 184. Plaintiff rembtteat he stopped
working on January 10, 201AR 183.

Plaintiff filed an application for Disability Insurance Benefit®IB”) underTitle II,
Sections 216 and 223 dlfie Social Security Act‘the Act'), 42 U.S.C. 88 416(i), 42@012),
alleging disability beginningn January 6, 2012ue to post traumatic stress disorder (“PTSD”),
spinal injuries, sciatica, complications from knee replacement, and slesa. &R 183.
Plaintiff's application was denied initially and upon reconsideratidR 67, 80. At his request,
Plaintiff received ade novo hearing before Administrative Law Judge‘ALJ”) Myriam
FernandeRice on September 23, 201%t which Plaintiff hislegal counselanda vocational
expertappeared.AR 27-55. On November 16, 201,5he ALJ issued her decision, finditigat
Plaintiff was not disabledithin the meaning of the ActAR 12-22.

After the ALJ issued her decision, Plaintiff submitted additional evidence t8dbial
Security Administration’s (“SSA’s”) Appeals Counahd regested review SeeAR 1-6, 244
45. The additional evidence consistddh VA disability rating dated Noveber 6, 2015just 10
days before the ALJ issued her decisi@®@eeAR 22, 672. The VA determined Plaintiff to be
unemployableunder its regulationas of March 31, 2012, due to the combined effects of his
right and left knee issuekimbar spine issues, and PTSD. AR @& The Appeals Council
considered Plaintiff's VArating and added it to the record, botind that it did not provide a
basis for changing the ALJ&ecision and thus declined review on January 20, 2(8&eAR 1-

6. Consequently, thALJ’s decision became the final decision of the Commissioner. 20 C.F.R.
§ 422.210(a) (2017

Plaintiff filed the instant appean March 21, 2017. ECF No. 1.



Il. PLAINTIFF'S CLAIM
Plaintiff's lone allegation of error is that the Appeals Council erred by failing to properly
evaluate the disability determination he received from the PA's Mot. 8-12, ECF No. 15.

II. APPLICABLE LAW

A. Standard of Review

When the Appeals Council denies a claimant’s request for review, the ALJ sodecisi
becomes the finalecision of the agendy.The Court’s review of that final agency decision is
both factual and legal.See Maew. Astrue 522 F.3d 1093,1096 (10th Cir. 2008) (citing
Hamiltonv. Sec’yof Health& HumanServs,. 961F.2d 14951497-98(10th Cir. 1992)) (“The
standard of review in a social security appeal is whether the correct lagdhists were

applied and whether the decision is supported by substantial evidence.”)

The factual findings at the administrative level are conclusive “if supported by
substatial evidence.” 42 U.S.C. § 405(dp012) *“Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to support a condlasigiey v.
Barnhart 373 F.3d 1116, 1118 (10th Cir. 2008amlin v. Barnhart 365 F.3d1208, 1214
(10th Cir. 2004)Doyal v. Barnhart 331 F.3d 758, 760 (10th Cir. 2003\n ALJ’s decision
“is not based on substantial evidence if it is overwhelmed by other evidence étcdhe or if
thereis a mere scintilla of evidencesupporting it.” Langley 373 F.3dat 1118;Hamlin, 365
F.3d at 1214. Substantial evidence does not, however, require a preponderance of the
evidence.U.S. Cellular Tel. of Greater Tulsa, L.L.C. v. City of Broken Arrow, QBKO F.3d

1122, 1133 (10th Cir. 2003)A courtshould meticulouslyeview the entirerecordbut should

2 A court’sreviewis limited to the Commissioner'dinal decision42 U.S.C.§ 405(g) (2012)which generallyis the
ALJ’s decision,notthe Appeals Council’'slenialof review. 20 C.F.R.§404.981 (2015)0Q'Dell v. Shalalg 44 F.3d
855,858 (10th Cir. 1994).
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neither re-weigh the evidencenor substituteits judgmentfor that of the Commissioner.

Langley 373 F.3cat 1118;Hamlin, 365 F.3cht1214.

As for the review of the ALJ’s legal decisions, the Court reviews “whetierALJ
followed the specific rules of law that must be followed in weighing pdatictypes of
evidence in disability casesl’ax v. Astrue489 F.3d 1080, 1084 (10th Cir. 2007Mhe Court
may reverse and remand if the ALJ failed “to apply the correct legal stisndarto show . .

thatshe has done so.Winfrey v. Chater92 F.3d 1017, 1019 (10th Cir. 1996).

Ultimately, if substantial evidence supports the ALJ’s findirsgsl the correct legal
standards were appliethe Commissioner’s decision stands and the plaintiff is not entiled

relief. Langley 373 F.3d at 11184amlin, 365 F.3d at 1214oyal, 331 F.3d at 760.
B. Sequential Evaluation Process

The SSA has devised a frstep sequential evaluation process to determine disability.
See Barnhart v. Thomas40 U.S. 20, 24 (2003); 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4)
(2015. At the first three steps, the ALJ considers the claimant’s currerk activity, the
medical severity of the claimant’s impairments, and the requirementieolisting of
Impairments.See20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4), & Pt. 404, Subpt. P, App’x 1. If
a claimant’s impairments are not equal to one of those in the Listingpafriments, then the
ALJ proceeds to the first of three phases of step four and determines thentéanesidual
functional capacity (“RFC”). See Winfrey92 F.3d at 1023; 20 CR. 88 404.1520(e),
416.920(e). In phase twohda ALJ cetermines the physical and mental demands of the
claimant’s past relevant warkndin the third phase, compares the claimant's RFC with the
functional requirements ofisipast relevant work tdeterminef the claimant is still capable of

performing fs past work. See Winfrey92 F.3d at 1023; 20 C.F.R. 88 404.1520(f), 416.920(f).



If a claimant is not prevented from performing past work, then he is not disable2D C.F.R.

88 404.1520(f), 416.920(f). The claimant bears the burden of proof on thestijore of
disability for the first four steps, and then the burden of proof shifts todheissioner at step
five. See Bowen v. Yucked82 U.S. 137, 146 (1987)albot v. Heckler814 F.2d 1456, 1460
(10th Cir. 1987). If the claimant cannot return tos past work, then the Commissioner bears
the burden, at the fifth step, of showing that the claimant is capablefofrpieig other jobs
existing in significant numbers in the national econor®ge Thomas40 U.S. at 245; see
also Williams v. Bowen844 F.2d 748, 7561 (10th Cir. 1988) (discussing the figtep

sequential evaluation process in detail).

V. THE ALJ'S DECISION

The ALJ issuedher decision on November 16, 2015eeAR 9. At step oneshe found
that Plaintiff had not engaged in substantial gainful activity since the allegdditlisanset date
of January 62012 AR 14. At step two, the ALJ founBlaintiff to suffer the following severe
impairments: (1) sciatica, (2) degenerativecdissease, (3) status post reconstructive surgery on
weight bearing joint, and (4) arthritifAR 14. In contrast, the ALJ found Plaintiffdeep apnea,
depression, and PTSD to be neewvere SeeAR 14-17.

To explainher assessmerdf Plaintiffs mental impairmentg&s norsevere the ALJ
emphasized that Plaintiff reported in June 2013 that he was “not seeing a thpsgpisologist,
or psychiatrist,” nor “ha[d] he ever been hospitalized for psychiatric reaséf& 15 (citing AR
508). She further noted that “there is no evidence that [Plaintiff] has ever used noedicat
manage his depression and PTSD symptoms,” and that “[d]espite this lack of roadicati
[Plaintiff was] calm and appropriate in his mental disability evaluatoth a coherent thought

process and full orientation.” AR 15.



Then, specifically & to Plaintiff's depression, the ALJ observed thdtile Plaintiff
reported depression during his consultative psychological examination, he descubtts
of being easily frustrated, lacking in motivation, and having difficulty sleepis8 15 (citing
AR 508). The ALJ ontrasted this description witRlaintiff's repeated denials of depression
during his VA visits, which the ALJ interpreted as an indication that his depressiayn Be
situational or brought on by psychological stressors.” AR 15 (citing AR 301, 343, 604, 631).

The ALJ made similar observations concerning Plaintiff's PTSD, noting thaisa
consultative examination, he reported PTSD *“after bemgombat situations in Panama,
Kuwait, and Iraq,” which allegedly made it difficult for him to drive, led himvoid fireworks,
and produced “intrusive thoughts and memories.” AR 15 (citing AR 508)e ALJ also
recounted Plaintiff's testimony thathfelt panic upon driving due to a “fear of improvised
explosives along the roadside.” AR 15 (citing AR-8Y. The ALJ found these accounts
incongruent with Plaintiff's selfeported activities of daily living, where Plaintiff related that he
wasnot only still capable of driving both cars and motorcycles, but also “actively ird/ehth
a motorcycle group that regularly goes on rides and performs chamiky” AR 15 (citing AR
204, 214). Most importantly, the ALJ observed that “like his depressiBhgintiff denied
having PTSD issues on numerous occasions to VA officials (citing 301, 330, 460, 631).

The ALJthen moved tstep three, where slieund that none of Plaintiff's impairments,
alone or in combination, met or medically equalkd severity of disted impairment in 20
C.F.R. Part 404, Subpart P, Appendix AR 14-17. The ALJbegan withPlaintiff's physical
impairments, finding that Plaintiff'sciatica and degenerative disc disedisenot meet Listing
1.04 (disorders of the spine), as the “record [did] not contain evidence of nerve root campress

spinal arachnoiditis, or lumbar spine stenosis resulting in pseudoclaudication.” ARdALJ



also found that Plaintiff'sright knee replacemenrfailed to satisfy Listingl.04A) (major
dysfunction of a joint) or Listing 1.03 (reconstructive surgery), as the record dghowt that
Plaintiff “is unable to ambulate effectively as required by the [L]isting.” AR The ALJ
recognized that Plaintiff “sometimes uses a cane,’shut no evidence “to show he needs to use
an assistivalevicethat limits the function of both upper extremities,” which would have been
required for Plaintiff to meet the definition ofeffective ambuladbn under Listing 1.00(B)(2).
AR 18.

The ALJ then turned to Plaintiff's mental impairmeats] despite having found them to
be nonsevere, neverthelesonsideredheir severity under “the four broad functional areas set
out in the disability regulations for evaluating mental disorders and in section 12.00C of the
Listing of Impairments AR 53. The ALJ determined the paragraph B criteria of these
Listings® were not met [b]ecausdPlaintiff’s] medically determinable mental impairments cause
no more thanrild’ limitation in any of the firs three tinctional areas anth¢’ episodes of
decompensation which have been of extended duration in the fourth area.” AR 17.

First, the ALJ evaluated Plaintiff's activities of daily living and fourch o have only a
mild restriction. The ALJ looked to the reporting of Plaintiff's wife, who stated that Plaintiff
could take care of the dog, perform light house work, and go shopping on a weekly basis for a

couple of hours. AR 16. Plaintiff's wife also related that Plaintiff waspédbte of

3 Each listing under Listing 12.00 (Mental Disorders), except 12.05 and 121@sts of a statement describing the
disorder(s) addressed by the listing, paragraph A (a set of medical wiahfawlings) and paragraph B criteria (a
set of impairmentelaed functional limitations). 20 C.F.R. Pt. 404, Subpt. P, App. it, &g § 12.00 (2015).
“Paragraph B” criteria describe impairmestated functional limitations that are incompatible with the ability to do
any gainful activity. The functional limitations must be the result oftie@tal disorder described in the diagnostic
description. To meet either relevant Listings, a claimant must exhibit atieasf the following:

1. Marked restriction of activities of daily living; or

2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintaining concentration, persistenceaoepor

4. Repeated episodes of decompensation, each of extended duration.

Id. 88 12.04(B), 12.06(B) (2015)The language of this regulation has been significantly altered sindentheftthe
ALJ’s decision, but the text above represents the regulation as it exisiediate of the ALJ’s decision.
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independently operating cars and motorcycles.” AR 16. The ALJ found this consigtent w
other record evidence that revealed Plaintiff was “capable of adaptive acButieasleaning,
shopping, taking public transportation, paying bills, mamitey a residence, carirgppropriately

for [his] grooming and hygiene, cooking simple meals, using the telephonasargl a post
office.” AR 16. Because Plaintiff could do so “without significant interruption from his edleg
mental conditions, the ALJ found Plaintiff “to have no more than mild restrictiotigg area.”

AR 16.

Second, the ALJ found Plaintiff to hawald difficulties in social functioning.The ALJ
noted Plaintiff's selreporting that “he gets angry with people easily,” but contrasted this with
Plaintiff's statements that “he is the president of the Freedom Ridersaym&group and [ ]
meets with them at least once a month” and that he regularly “meets with his $stely or
his children for dinner.” AR 16. The ALJ furtheeferenced evidence that Plaintiff “is capable
of getting along with others, such gss] family members, friends, neighbors, grocery clerks,
landlords[,] [and] bus drivers.” AR 16.

Third, as to Plaintiff's concentration, persistence, and pace, thaddidfound Plaintiff
to suffer only milddifficulties. The ALJcited Plaintiff's statement that “he can only concentrate
for five minutes at a time, and sometimes does not finish Wwhastarts.” AR 16. This
corresponded to Plaintiff’s clinical presentation, where Hed“difficulty completing the serial
sevens test during his mental disability evaluation.” AR 16 (citing AR 510). Bugsfidghis
concentration issugsthe ALJ observed that Plaintiffénjoys solving crossword puzzlesAR
16. More importantly, the ALJ found, based on her review of the evidence, that Plaastiff w
“capable of sustaining focused attention and concentration sufficiently hougle to permit the

timely and appropriate[ ] completion of tasks commonly found in work settings.” AR 16-17.



Lastly, regarding episodes of decompensation, the ALJ found that Plaintiff “has
experienced no episodes of decompensation which have been of extended dukiitid.”

Because none of Plaintiff's impairments satisfied an applicable Listinghlthenoved
on to the first phase of step four anss@sed Plaintiffs RFC. AR 17-2Q “After careful
consideration of thentirerecord,” the ALJ determined thBtaintiff:

Has the residual functional capacity to perform light work asnedfin 20

[C.F.R. 8] 404.1567(b) excegPlaintiff] is only capable of standing and/or

walking for 4 hours iran 8hour workday; he can sit for 6 hours in an 8 hour

workday; he can lift 20 poundsccasionally and 10 pounds frequently; he can
never climb ladders, ropes or scaffoldsicha occasionally climb ramps or stairs;

[Plaintiff] can frequently balance and stoop;da@ occasionally crouch, kneel, or

crawl; the claimant mustvoid concentrated exposuredgrtremecold, wetness,

or humidity; he should avoid even moderate exposure to excessive noise.

AR 17-18.

To develop Plaintiff's RFC, the ALJ relied dwo separate grounds. First, the ALJ
rendered an adverse credibility finding against Plaintiff, opining BHaintiff's “statements
concerning the intensity, persistence[,] and limiting effects & gymptoms are not entirely
credible.” AR18. The ALJexplainedthat Plaintiff's “range of daily activities is inconsistent
with someone alleging total disability due to back pain.” AR $8e cited to various activities,
including Plaintiff's shopping, motorcycle riding, exercise routine, volunteevites, and
lastly, to Plaintiff's ability to push a lawnmower, which she found particulanigohsistent with
[Plaintiff's] allegations that he is severely limited due to the impairments to his back and knees.”
AR 19. To the ALJ, thiswide range ofdaily activities indicates thdPlaintiff] is physically
active and that his impairments are not as seveatieged. AR 19.

Additionally, the ALJ detailed the various methods Plaintiff used to “effective[ly]

control” his symptoms of back pain and knee pain through “a combination of braces, physical

therapy, and medication.” AR 19She noted Plaintiff's use of bracess set forthboth in



Plaintiff's administrative testimony, where he testifigtht he usec back brace two to three
times a weeklto alleviate pain andin his wife’s thirdparty function report, where she also
described his use of bracks his back and knees. AR 19 (citing AR-38, 198). The ALJ
further noted that Plaintiff “has undergone physical therapy after his knee ysusgdrhe
occasionally uses a cane to help to increase his mobility.” AR 19. Principalgver, the ALJ
relied uponPlaintiff's VA records,which reveakd multiple instances where Plaintiff reported t
the VA that his pain was wetlontrolled by medicatim AR 19 (citing AR 335, 542, 599VA
records also demonstrated th#troughout 2012 and 2013, despite reports of sciatic pain,
Plaintiff had “full extension, flexion, and a normal gait” as well as “no evidentenakerness to
percussion along the lumbar spine.” AR 19 (citing AR 336, 537ese same records evinced a
notable reluctance to intervene surgically to treat Plaintiff's spinal ¢ongijtas he had already
achieved a fifty percent improvement in his spiakated pain with conservative atenent. AR

19 (citing AR 538).In the aggregate, the ALJ interpreted the medical reports “showirgjiesfe
control of [Plaintiffs] symptoms through medication,” as indicating that Plamtiff
“[degenerative disc diseassgiatica, and status post kneplacement surgery are not as severe
as alleged.” AR 109.

The ALJ bolstered her adverse finding as to Plaintiff's credibitity discounting the
third-party report provided by his wifeln her report of Plaintiff's activities, Plaintiff's wife
claimed thahe had difficulty sleepng, couldonly walk half a mileand was often agitated. AR
20. Moreover, she lamented thfahe ha[d] watched her husband become a man who barely
leaves the house.” AR 20. The ALJ consideredudinhatelydismissal herstatementas being
“not consistent with the record as a whole.” AR 20. The ALJ opined that “[d]espitat{iPkai

wife’'s] statement that [Plaintiff] barely leaves his house, [Plaintifflorepgoing out of the
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house on his own multiple times pgeek to shop or participate in volunteer activities.” AR 20.
Thus, the incongruity of her statements coupled with her inability to be considered a
“disinterested third party witness” led the ALJ to discountinfi@mation provided byPlaintiff's

wife.

Along with Plaintiff's adverse credibility finding, the ALJ also relied the medical
opinions in the record to determine Plaintiffs RFC. The ALJ began with the nonergmini
consultative physicians, and accorded their opinfesome” weight. AR19-20. She recounted
that Dr. Nancy Armstrong M.D., opined at the initial stagethat Plaintiff was “capable of
performing light exertional work and that he can stand and/or walk for 4 hours 8shaur
workday; sit for 6 hours in anl8our workday; climb ramps, stairs, ladders, ropes, and scaffolds
occasionally; and crouch and crawl occasionally.” AR I8n reconsiderationJohn Pataki,
M.D., found the same. AR9. The ALJaccorded these opans only ‘some weight,” as they
were “consistent with medical evidence showing t[Raintiff's] impairments are controlled
through medicatiori and Plaintiff's activities of daily living,but she foundnly the minimal
restrictions orclimbing of ladders ropes, and scaffold® be insufficient to address Plaintiff's
physical impairmerst AR 20.

The ALJ next evaluated the opinion of Plaintiff's orthopedist, Dr. John Grasinger, M.D.
and accorded the opinion great weight. The ALJ focused on Dr. Grasinger's opiaton t
Plaintiff could no longer “continue working as a police officer, that he should btedino a
sedentary or light job, and that he will probably not improve to the point where he cameonti
to be a police officet. AR 20. She found the opinion convincing as it was “consistetht the
[Plaintiff's] medical reports showing significant improvement through conservative trgatme

as well as his activities of daily living. AR 20. Furthermore, the ALJ Spaliif found Dr.
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Grasinger’s pinion that Plaintiff could not perform his past work as a police officenSistent
with medical reports showing the limiting effects of his physical impairnie&R. 20.

Lastly, the ALJ evaluated the opinion of examining psychological consultanyt
DeBernardi, Psy.D. AR 1%56. The ALJ cited approvingly to Dr. Bernardi's finding that
Plaintiff “hasPTSD and milddepression, secondary to chronic pain and physical limitations, but
is handling these issues faithell.” AR 15. The ALJalso discussethe Global Assessment of
Functioning fGAF")* scoreof 65 that Dr. Bernardihadassigned to Plaintiff, but found it both
nonsevere and clinically insignificant. AR 16. Instead, the ALJ focused on d¢firBe.
Bernardi’s findings. First, the ALJ recounted Dr. Bernardi’'s opinion thdtile [Plaintiff's]
PTSD and depression arelikely to have a significant impact on his ability to maintain
employment, he would likely havthe most difficulty in environments that were loud or
chaotic. AR 15. Second, she noted Dr. Bernardi’'s finding that “while [Plaintiffas
distractible, it appeareid be because of his chronic pain.” AR 15. Lastly, the ALJ highlighted
Dr. Bernardi’s finding that “[Plaintiff's]stress tolerancskills were good and that he is capabl
of managing his own financial issues without assistan&® 15. Based on these findings, the
ALJ assigned great weight ©r. Bernardi’'s opinion, as she found it to be “consistent with
medical evidence of [Plaintiff] denying depression and PTSD symptoms.” AR 15.

In the second phase of step fouhe ALJ identified past relevant work a8aw

enforcement,” DOT #375.26314, a skilled, medium exertional positioAR 20. Then, at the

* The Global Assessment of Functioning test is “widely Usedcoring the severity of illness in psychiatrée
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2880316/#B14 (lasttadsiMay 18, 2018). A GAF score of 65
indicates “[sJome mild symptoms (e.g. depressed mood or m#dninia) [or] some difficulty insocial,
occupationdl] or school functioning (e.g. occasional truancy, or theft within the holdjehout generally
functioning well, [and] has meaningful interpersonal relationships. See
https://msu.edu/course/sw/840/stocks/pack/axisv.pdf (lastdisitey 18, 2018).
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third and final phase of step four, the ALJ found that Plaintiff could not retuhisttine ofpast
relevant work, a&t is at the medium exertional levélAR 21.

At step five, the ALJ relied on the testimony of the VE to determine what jobsy,if an
Plaintiff could still perform. The VE testified that an individual with Plaintiff's RF&uld
perform the jobs of routing clerOT #22.687-022and router DOT #22.587-038.AR 21
Based on that testimony, the ALJ concluded tlsanhsideringPlaintiff's] age, education, work
experience, and residual functional capac[®laintiff] is capable of making a successful
adjustment to other work that exists in significant numbers im#tienal economy. AR 22.
Accordingly, the ALJ found that Plaintiff had not been under a disability, as defined by the Act,
during the relevant time peri@hd deniedherclaim. AR22.

V. ANALYSIS

Plaintiffs Complaint assestonly one challenge, but the parties’ briefingd recent
Tenth Circuit precedentompelthis Court beyond its four cornersOn its face, Plaintifs
Complaintassertsno otherbasis for remand beyonbat stated above: thdte Appeals Council
erred by failing to properly evaluate the disability determination he recé&oedthe VA. See
Pl.’s Compl. 812; suprap. 3. Neverthelesshased on her reading ¥allejo v. Berryhil| 849,
F.3d 951 (10th Cir. 2017xhe Commissioner discesrthat Plaintiff is raisingan additional
challenge to the substantial evidence underlying the ALJ’s deaigibtarge. SeeDef.’s Resp.
15-20, ECF No. 21. Moreover, the Commissioner extensively counters said challeeged.
Unsurprisingly, Plaintiff's Reply burstthroughthis open door anexpressesa heretofore
unarticulated second challenge to the substantial evidence supporting the AlisigndeSee

Pl.’s Reply 3-6, ECF No. 22.
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Ordinarily, the Court would not consider an argument propounded by Plaintiff for the
first time in his Reply. See, e.g.United States v. Redcqr628 F.3d 727, 738 n.4 (10th Cir.
2008) (citingHanh Ho Tran v. Trustees of State Colls. in Cdd®d5 F.3d 1263, 1266 (10th Cir.
2004) (“Issues not raised in opening brief are deemed abandoned or waivedtipn&ita
omitted)); Guidry v. AstrueCiv. No. 08-1846, 2009 WL 4884282, at *5, n.8 (D. Colo. Dec. 10,
2009) (citingM. D. Mark, Inc. v. KerrMcGee Corp, 565 F.3d 753, 768 n.7 (10th Cir. 2009))
(noting that “the general rule in this circuit is that a party waives issueargadhents raised for
the first time in a reply brief’)AccordWheeler v. C.1.R521 F.3d 1289, 1291 (10th Cir. 2008)
(isstes raised for the first time in a reply brief are generally deemed waivad).based on the
Tenth Circuit’s holding irVallejo, see infrapp. 1718, the Court will ato carry out its charge to
conduct a substantial evidence review of the ALJ’s datisiaconjunction with Plaintiff's VA
disability rating Ultimately, however, neither claim proves meritorious, and this Court
recommends that the presiding judtpny Plaintiff's Motion and dismiss hiSomplaint.

A. The Appeals CouncilProperly ConsideredPlaintiff's VA Rating

In his original claim, Plaintiff contends that “[tje Appeals Council failetb explain why
it did not find the VA’s determination that Thompson was unemployadriguasive and failed to
explain what, if any, weight was assignedhe VA decision.” Pl.’s Mot. 11. To support the
challenge Plaintiff directs this Court tonultiple sources, including the regulation governthg
introduction of evidence to the Appeals Council and various case citations, with the most
prominent beinghe Tenth Circuit case dflartinez v. Barnhart444 F.3d 1201 (10th Cir. 2006).
SeePl.’s Mot. 912; 20 C.F.R. § 404.970(b) (2016). By his reading of these sotinee¥A’s
disability rating should be considered “highly probative and relevant to teabilily

determination in this caseand the Appeals Council’s failure to weigh and explain its
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assessment of Plaintiff's disability rating “creates a critical deficiency inréoerd that
constitutes error, and requires reversal and remand.” Pl.’s Mot. 12.

The Commissioner responds that Plaintiff's argument is “foreclosed” byTé&meh
Circuit case otvallejo v. Berryhill 849F.3d 951 (10th Cir. 2017). Def.’s Resp.-1B. She
further argues that rather than bolstering his position,Mbdinez case actuallydiminishes
Plaintiff's position. See id.at 12. The Commissioner closes by urging this Court to “reject
Plaintiff's argument as it is contrary to agency regulations, contracigtbthrtinezandVallejo,
and unsupported by the cases hescitld. at 15.

1. Relevant law

Pursuant to 20 C.F.R. § 404.970(2016) “new evidence [submitted to the Appeals
Council] becomes a part of the administrative record to be condigddnen evaluating the
Secretarys decision for substantial evidenceThreet v. Barnhart353 F.3d 1185, 1191 (10th
Cir. 2003) (quoting)’'Dell v. Shalala 44 F.3d 855, 859 (10th Cir. 1994)yhe Appeals Council
is required to consider evidence submitted with a request for revieve ‘@dtiitional evidence is
(a) new, (b) material, and (c) related to the period on or before the date dflisedacision.”
Id. (quotingBox v. Shalala52 F.3d 168, 171 (8th Cir. 1995)If the evidence satisfies all three
criteria, the Appeals Councithall consider theadditional evidence” and “evaluate the entire
record.” 20 C.F.R. 8 404.970(b)The AppealCouncil will only grant review, however, “if it
finds that the [ALJ’s] action, findings, @onclusion is contrary to the weight of the evidenc
currently of record.”ld.

SSA consideration of VA disability ratings is further governed by 20 C.F.R. § 404.1504
(2017) At the time of Plaintiff's administrative claim and appeal, the regulation pravided

A decision by any nongovernmental agency or any other governmental agency
about whether you are disabled or blind is based on its rules and is not our
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decision about whether you are disabled or blilde must make a disability or

blindness determinatiorabed on social security lawlherefore, a determination

made by another agency that you are disabled or blind is not binding on us.
20 C.F.R. § 404.150016)> Social Security Ruling 8SR) 06-03pexplained the SSA’s pre
2017 approach to 20 C.F.R4841504, and noted that adjudicators “are required to evaluate all
the evidence in the case record that may have a bearing on our determination or decision of
disability, including decisions by other governmental and nongovernmental agergi#R 06
03p, 2006 WL 2329939 at *6 (Aug. 9, 2006¢scindedMar. 27, 2017. Therefore,”"SSR 06
03p detailed,’evidence of a disability decision by another governmental or nongovernmental
agency cannot be ignored and must be consideitdd.

2. The Appeals CouncilProperly Applied Governing Regulations

Consequentlyat the time of Plaintiff's administrative claim and appeal, the ALJ and the
Appeals Council were required tmnsiderPlaintiff's VA disability rating. Here,as the only
administrativeadjudicator presented with the evidence, the Appeals Council did T$ee
Appeals Councilacknowledgedhat Plaintiff submittechis VA disability rating as additional
evidence anctlected to maket part of the record. SeeAR 6. The Appeals Council also
communicated that it considered the reasons Plaintiff disagreed with the é@e¢cision, along
with “the additional evidence listed on the enclosed Order,” which includedAhafihg. AR
2;seeAR 6. Ultimately, the Appeals Council determined that the information did “not provide a
basis” for changing the ALJ’s decision, and declined review. AR Most important among
these steps for purposes of the instant analysis is that the Appeals Council (dgrednthe

evidence, and (2) deckd review.

®> The SSA fundamentally altered this regulation in 2017 to make clearithelaims filed . . . on or after March
27, 2017, we will not provide any analysis in our determinatiodemision about a decision made by any other
governmerdl agency or a hongovernmental entity about whether you are dishlield employable, or entitled to
any benefits.” 20 C.F.R. § 404.1504 (2017).
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Plaintiff maintainsthat this process was insufficientle argues insteadhat the Appeals
Council was required to go beyond these mandategeighng and explaiing its assessment of
Plaintiff's VA rating, notwithstanding the Appeals Coungitlecision to decline review. But i
doing so, Plaintiff disregards binding Tenth Circuit precedent.

In Martinez the plaintiff argued that the Appeal€ouncil failed to consider new
treatment notes that were submitted to Bee444 F.3d at 12008. The Martinez court
disagreed, noting the Appeals Coulscétatement thait consideredthe additional evidence
submitted to it, described the evideneen attached order, and concluded that the evidence did
not provide a basis for changing the ALJ’s decisidd. at 1207. The Court rebuffed the
plaintiff's challenge that theAppeals Council should have specifically discussed the new
treatment notebecaise theplaintiff “point[ed] to nothing in the statutes or regulations that
would require suclan analysis where new evidence is submitted and the Appeals Council denies
review.” Martinez 444 F.3d at 1207-08.

In Vallejo, the Tenth Circuit revisited the issue of what findings the Appeals Council was
required to make when it declined revie8ee849 F.3d at 951. Therthe plaintiff submitted
new evidence to the Appeals Counevhichit accepted and considerbdforedenyingreview.

Id. at 95556. The plaintiff arguedthat the Appeals Council erred in denying his request for
review without first expressly evaluating his treating sdgrceedical opinion.ld. at 954 The
district court accepted the plaintiff's argument ahdld that the Appeals Council should have
evaluated the opinion like an ALJ by articulating howch weight, if any, it gave to the opinion
and why. Id. The Tenth Circuit, howevereversed and remand#ae district court’s decisign

holding that the Appeals Council did not err, because the regulations do not require the Appeal
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Council to expressly analyze evidence when denying review of this Aletision. Id. at &b5.
TheVallejo court reasoned:

We recognized irMartinez that an express analysis from the Appeals Council

would be helpful to judicial review444 F.3d at 120708. But, as we said there

and reiterate here“nothing in the statutes or regulations” requires the Appeals

Council to provide that analysidd. at 1208. Remanding the case to the Appeals

Council for further facfinding when the Appeals Council did all it was required

to do under the regulationsaarit an option for the district courtThe district

court’s only option was to conduct a substan¢iaildence review by assessing the

entire agency record, including Ratrsemevetbefore assessed opinionSee

O'Dell, 44 F.3d at 85%9 (noting that whemlaimant submits new evidence to

Appeals Council and Appeals Council accepts it, that evidence becomes part of

the record to be considered by court in performing substavidénce review).

Id. at 956 (quotation marks and citations in original).

Martinez andVallejo eviscerate Plaintiff's argument. Neither regulations nor precedent
required the Appeals Council to do anything more than consider PlaintAf'disability rating.
SeeMartinez 444 F.3d at 12008; Vallejo, 849 F.3d at 95-56. The Appeals Council did so,
and it declined review. Because it declined review, no express analysis was reqgeed,
Vallejo, 849 F.3d at 956, and none was given. Plaintiff's cl@nforeclosedby binding
precedentand the Court recommends that this claim be denied.

B. Substantial Evidence Supports the ALJ’s Decision

As mentioned abové/allejo held that the district court was required, when the Appeals
Council delined review but accepted a treating physician’s opinion into evidence (thus making
it part of the record), to “conduct a substant&idence review by assessing the entire agency
record, including [the treating physician’s] nevmsfore assessed opinion.ld. Thus, the
Commissioneassertsand the Court agrees, that the Court’s faoust row shift to examining

whether Plaintiff's VA rating, considered alongside the evidence presentetietdld,

“undercut[s] the ALJ’s finding” that Plaintiff was not disableBee Martinez444 F.3d at 1208.
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FurthermoreGrogan v. Barnhart399 F.3d1257,1261 (10th Cir. 2005)equires the Court, in
weighing the VA rating in the first instarfteo “consider and explaimvhy [it] did not find it
persuasive.” Having reviewed the record @ourtneither finds the VA'’s rating persuasive nor
finds that itundercuts the substantial evidence supporting the ALJ’s decision.
In its rating decision, the VA found that Plaintiff became unemployable undewts la
and regulationsgs of March 31, 2012, because he could not “secure or folleubstantially
gainful occupation” due to the combined effect of his right and left knee injluiedar spine
issues, and PTSD.AR 67374. The decisionreferenced four sources of evidence for this
finding: (1) selfgenerated applications for unemployment received from Plaintiff on August 6,
2013, and June 9, 2015; (2) a reqdestPlaintiff's employment information received on May 6,
2014; (3) VA medical records from the Veterans Affairs Medical Center (“VAMD")
Albuquerque, New Mexico, from May 12, 2011, through November 6, 2015; and (4) VA
examination records from VAMC EI Paso dated March 11, 2014, August 11, 2015, and
November 3, 2015. AR 674&orits rationale, th&A stated
Although any one disability was not shown to causanaibility to work, the
combined effect®f these conditions do not allow continued emplognmh VA
examinations note that your knees and back would not allow employment
requiring ysical efforts, and infomation shows that you were required to retire
from employment as a poliagficer in Jamary of2017 ] for this reason.PTSD
symptoms would further limit employment other areas, due to problems with
sleep and anxiety.

AR 674. Finally, the decision encourag@&daintiff “to apply for vocational rehabilitation” and

noted that the “VA’sVocational Rehabilitation and Education program has helped many

veterans with disabilities obtain suitalaled rewarding employment.” AR 674.

® The Court does snotwithstanding the fact that the Appeals Couhoile no such burden to explain why it did not
find the VA rating persuasiveSeeVallejo v. Berryhil| 849 F.3d 951955-56 (10th Cir. 2017)holding that nothing
in the statutes or regulations requires the Appeals Council to pravalysiof newly submitted evidence when it
declines review, thereby compelling tthistrict court upon judicial appeatp conduct a substantiavidence review
by assessing the entire agency record, incluttiagheretofore unassessed opinion).
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In contrast, the ALJ followe&SA'’s five-step sequential evaluation and fourlaintiff
not disabled.See20 C.F.R. 8§ 404.152(®R017)(describing the disability evaluation procesAs
part of that evaluatiofand as detailed above), the ALJ reviewed volumes of evideBes
supra pp. 512. Strikingly, the overwhelming majority of that evidence consisted oéxhet
sameVA records reviewed by the VA to craft its own disability determinatifaeAR 251-506,
513671 (VA medical records from February 28, 20tdl August 6, 2015). These VAcords
informed the ALJ’s evaluation of Plaintiff's physical impairmeneeAR 19 (citingAR 335,
336, 537, 538, 542, 598l VA records)) VA records similarly buttressed the ALJ’s assessment
of Plaintiff's mental impairments.SeeAR 15 (citing AR 301, 343, 604, 631). However, in
addition to the VA records, the ALJ also reviewed expert evidence botin examining
consultants and nonexamining consultants, none of which recommended an RFC morgeaestricti
than that assigned by the AL$ee suprapp. 1212. Thus, the ALJ drew upon a greater corpus
of evidence than the VA in determining Plaintiffs RFC and determining him twmbedisabled
under SSA regulations. The VA'’s disability finding, which is based on less medicnce
than the ALJ’s, and formulated under an administrative regime distinct fro8SA&s, does not
persuade the Court that Plaintiff would be disabled under SSA regulations.

Recognizing allof the above, the Court cannot now say that the VA's finding of
unemployability considered contemporaneously with the ALJ's decisomehowrenders the
ALJ’s decisioninfirm. To the contrary, the Court finds ample evidence in the record to support
the conclusion that Plaintiff is not disabled under SSA regulati@ee Langley373 F.3d at
1118. Moreover, nothing in the VA’s disability rating “so overwhelm|[s]” the “other evelénc

the record” as to deprive the ALJ’s decision of support by the substantial evidemtardtSee
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id.; Hamlin, 365 F.3d at 1214.As a consequencéhe Court recommends that thekim be
denied by the presiding judge.
VI. CONCLUSION

In the instant causdhe undersigned finds that the ALJ’s decision was supported by
substantial evidence and the correct legal standards were applied.

IT IS THEREFORE RECOMMENDED that Plaintiff's Motion to Reverse or Remand
[ECF Nos. 14, 15 be DENIED, the Commissioner’s final decision B&=FIRMED , and this
action beDISMISSED.

IT 1S SO RECOMMENDED.

// p,

THE HONORABLE GREGORY J. FOURATT
UNITEDR SFATES MAGISTRATE JUDGE

THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAYS OF
SERVICE of a copy of these Proposed Findings and Recommended Disposition thgy may
file written objections with the Clerk of the District Court pursuant to 28 U.S.C. 8§
636(b)(1)(c). Any request for an extension must be filed in writing no later than says
from the date of this filingA party must file any objections with the Clerk of the
District Court within the fourteen -day period if that party wants to have appellate
review of the proposed findings and recommended disposition. If no objectie are
filed, no appellate review will be allowed.
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