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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

LYNN R. FITZGERALD,
Plaintiff,
V. No. 17-CV-00365-MCA-LF

STATE OF NEW MEXICO, NEW MEXICO
STATE POLICE, D. CAPEHARTIndividually

and as an agent of thea® of New Mexico, and
as an officer of the New Mexico State Pqlice
DEPARTMENT OF TAXATION AND
REVENUE,as the agent of the State of New
Mexico, Registration and Licensing Bureau
CHRIS BLAKE, State Police Captain, individually
and in his official capacityJOHN AND JANE
DOES, 1-20as training officers and supervisors of
Officer D. CapehartSUSANA MARTINEZ,
Governor, and as the Chief Law Enforcement
Officer of the State of New Mexjco

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on pro semifiLynn R. Fitzgeralts “First Motion To
Remand Removed State Case And Brief In Supgfdvtotion” [Doc. 9] and Defendants’ Susana
Martinez, D. Capehart, Chris Blake, the Staf New Mexico, the Ng Mexico State Police
Department, and the New Mexidaxation and Revenue Departméhereinafter collectively
referred to as Defendants) “First Motion TosBiiss Plaintiff's Complaint and Memorandum In
Support Thereof” [Doc. 7]. Having reviewed thegllings of record, the relevant case law, and
otherwise being fully advised the premises, the Court will graRlaintiff's motion and remand

this case to the Eleventh Jaidl District of the County ofan Juan, State of New Mexico.
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BACKGROUND

On February 16, 2017, Plaintiff filed a complaintthe Eleventh Judial District of the
County of San Juan, State of New Mexico, agdims following Defendantg1) the State of New
Mexico; (2) the New Mexico State Police; (3) Bapehart, individuallyand in his official
capacity; (4) the Department of Taxation and Rexe (5) Chris Blake ndividually and in his
official capacity; (6) John andiane Does 1-20, asining officers and supeésors of Defendant
Capehart; and (7) Susana Martinez, as GovemndrChief Law Enforcement Officer of the State
of New Mexico. [Doc. 1-2] Plaintiff's complaint alleges that on September 14, 2015, Defendant
Capehart, an officer employed by DefendantwNiglexico State Police Department, seized
Plaintiff “without any spedic, articulable factsto create an individualized reasonable suspicion
of criminal activity” and arreste@laintiff without probable caus@oc. 1-2 at 2] Specifically,
Plaintiffs complaint alleges that Defendant g@aart unlawfully ran Plaintiff's license plate
number through a Mobile Data Terminal and learned that Plaintiff was operating a motor vehicle
with an expired registration. [Doc. 1-2 at 2E3fendant Capehart initied a traffic stop, during
which Plaintiff presented a New Mexico State lifgcation Card that had the same number as his
driver’s license. [Doc. 1-2 at 3] Defendant Capetatovered that Plairitis driver’s license was
expired and had been suspended and, thereaftested Plaintiff for “driving on a suspended
license.” [Doc. 1-2 at 4]

On the basis of the foregoing alleged facts, Plaintiff's pro se complaint raises the following
three claims “under the New Mieo Torts Claim Act 41-1-tlaugh 41-4-30 NMSA” [Doc. 1-2 at
1]: (1) that Defendant Capehart “violatedaintiff's Fourth and Fourteenth Amendment

Constitutional rights, as well as Plaintiff's Nevlexico Constitutional Rights Article I, Section



10, and 18, By Confinement by Asserted Legalhduity to do so, and by unreasonable search and
seizure without probable cause to do so” [Do@ &t 2]; (2) that “Agats of the New Mexico
Department of Taxation and Renue Bureau through the Regagton and Licensing Department
violated the Plaintiff's Due piess rights by suspending the Piiffi's registration without notice

or hearing as required by law[Doc. 1-2 at 2] and (3) thdtAgents of the New Mexico
Department of Taxation and ®Renue Bureau through the Regagton and Licensing Department
violated the Plaintiff's Due Fcess Rights by issuing the Plaintiff an ID card, with the same
number as his expired driversditse without notice &t number was suspended and would subject
him to arrest.” [Doc. 1-2 at Rlaintiff’'s complaint seeks punitive damages and an order that “the
State of New Mexico . . . issue the Plaintiff diddD Card with the rquired unique number, as
mandated by law.” [Doc. 1-2 at 5-6]

On March 23, 2017, Defendants removed Plaistébmplaint to thi€ourt on the basis of
federal-question jurisdiction[Doc. 1] On March 30, 2017, Defendants moved to dismiss
Plaintiffs complaint pursuant to Rules 12(b)(&nd 12(b)(1) of the Keral Rules of Civil
Procedure. [Doc. 7] Specificallfpefendants contend that Plaffis complaint fails to state a
claim on which relief may be granted under RL2€b)(6) because: (1) Bendants State of New
Mexico, New Mexico State Police, and Depantinef Taxation and Reweie are not “persons”
amenable to suit under 42 U.S.C. § 1983; (ZebDaants Capehart, Blake and Martinez cannot be
held vicariously liable for the torts of otherader 8 1983 and cannot be sued in their “official
capacity”; and (3) the indidual defendants are entitléd qualified immunity under § 1983
because Plaintiff’'s constitutional rights were wiatlated and the law was not clearly established.

Defendants further contend that Plaintiff's Newx® Tort Claims Act claims are subject to



dismissal under Rule 12(b)(1) because Plaintiff failed to provide timely written notice of his tort
claims as required by N.M. Stat. Ann. 8§ 41-4-16(@). [Doc. 7] Discovery in the present case
has been stayed, pending the disposition of ikfets’ motion to dismissn the basis of qualified
immunity. [Doc. 14]

In lieu of filing a response to Defendants’ toa to dismiss, Plaintiff filed a motion to
remand this case to state court. [Doc. 9] Plgiotintends that this case improperly was removed
on the basis of federal-question jurisdiction beedus did not plead a federal cause of action in
his complaint. [Doc. 9] Plaintiff explains thahe “Due Process Rights” referenced in his
complaint are the rights confedr®y N.M. Stat. Ann. 88 66-2-11hd 66-5-230 [Doc. 9 at 3] and
that in “[n]o place in the Plairftis cause of action does he complain of a violation of his Federal
rights but instead alleges a anticipated defensestcauise of action.” [Doc. 9 at 4] Plaintiff further
contends that diversity jurisdiction does not ekescause “[a]ll the Defendss are residents of the
State of New Mexico.” [Doc. 9 &] Defendants respond that a feleuestion plainly appears on
the face of Plaintiff’'s complaint, because it allegiee violation of Plaintiff's constitutional rights
under the United States Constitution and seekgiperdamages, which are not available under
the New Mexico Tort Claims Act. [Doc. 12]

. DISCUSSION

Plaintiff is proceeding pro se and “[a] pe litigant’s pleadings are to be construed
liberally and held to a less stringent stamiddan formal pleadigs drafted by lawyersHall v.
Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). At the séime, it is not “the proper function of
the district court to assume the rolieadvocate for the pro se litigantd. Although a pro se

plaintiff is not held “to the stadard of a trained lawyer,” tH@ourt nonetheless must “rely on the



plaintiff's statement of his own cause of actioRifstenberg v. City of Santa F696 F.3d 1018,
1024 (10th Cir. 2012) (internal quotation marksl @itation omitted). Thus, the Court “may not
rewrite a [complaint] to include @ims that were never presenteld.’ (alteration in original,
internal quotation marks and citation omitted).

The Court first will address whether Plaffi$ complaint properly was removed on the
basis of federal-ggstion jurisdiction“‘Removal statutes are to beistly construed . . . and all
doubts are to be res@g against removalFajen v. Found. Reserve Ins. Co., |r&83 F.2d 331,
333 (10th Cir. 1982) (citation omitted). “The paiivoking federal jurisdiction has the burden to
establish that it is proper and theraipresumption against its existencgdizer v. SSM Health
Care of Oklahoma, Inc762 F.3d 1130, 1134 (10th Cir. 2014) (internal quotation marks and
citation omitted). Pursuant to 28 U.S.C. § 1447{djistrict court must remand a case “[i]f at any
time before final judgment it appears that lgigks subject matter jugdiction.” 28 U.S.C. §
1447(c).

An action initially filed in state court may bemneved to federal districtourt if the district
court has original jurisdictior5ee28 U.S.C. § 1441(a). Pursuant to 28 U.S.C. § 1331, the district
court has “original jurisdiction dll civil actions arising under th@onstitution, laws, or treaties of
the United States.” 28 U.S.C. § 1331. “A caméses under federal law if its well-pleaded
complaint establishes either that federal law ceetiite cause of action oraththe plaintiff's right
to relief necessarily depends on resolutioa sfibstantial question of federal laMitodemus v.
Union Pacific Corp,. 318 F.3d 1231, 1235 (10th Cir. 2003) ¢imtal quotation marks and citation
omitted).

Thus, to find jurisdiction under 28 U.S.C. § 1331, two conditions
must be satisfied. First, a questmirfederal law must appear on the
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face of plaintiff's well-pleaded complaint. . . . Second, plaintiff's
cause of action must eéghbe (1) created by fed law, or (2) if it

is a state-created cause of actigréisolution must necessarily turn
on a substantial question of federal law.

Id. (internal quotation maskand citations omitted).

Although Plaintiff’'s complaint alleges that f2adants’ conduct rose to the level of a
constitutional violation under ¢hFourth and Fourteenth Amendments of the United States
Constitution, it does not seek recovery under 42.C. 8 1983 or any other federal statuBed
Doc. 1-2] Rather, Plaintiff's complaint explicitgtates that “[t]his aiin is being brought under
the New Mexico Torts Claim Act 41-1-through 443@ NMSA,” [Doc. 1-2 at 1], and identifies
various torts (i.e., tiegal arrest and detenti of the Plaintiff” and “the Tort of Confinement by
Assert Legal Authority”) and wviations of New Mexico law (., N.M. Stat. Ann. 88 66-5-230(A),
66-5-405(A)). BeeDoc. 1-2 at 2 and 3-4] Thus, “the pihthe complaint . . . is a state-law cause
of action.”Firstenberg 696 F.2d at 1025.

The New Mexico Tort Claims Act, N.MBtat. Ann. 8 41-4-12 provides as follows:

The immunity granted pursuant 8ubsection A of Section 41-4-4
NMSA 1978 does not apply to liaky for personal injury, bodily
injury, wrongful death or propsgridamage resulting from assault,
battery, false imprisonment, false arrest, malicious prosecution,
abuse of process, libel, slanderfaseation of character, violation of
property rightsor deprivation of any rights, privileges immunities
secured by the constitution and laafsthe United States or New

Mexico when caused by law enforcement officers while acting
within the scope of their duties

N.M. Stat. Ann. § 41-4-12 (emphasis added). The New Mexico Supreme Court has recognized that
the New Mexico Tort Claims Act is “the exclus remedy for ‘any tort’ for which immunity has
been waived,” whereas a civil rights action end2 U.S.C. § 1983 is “[tlhe federal remedy for

damages arising out of a constitutional vilma by a person acting under color of state laW€lls



v. Valencia County644 P.2d 517, 519 (N.M. 1982). “[A]lthough a Section 1983 action can grow
out of tortious conduct, the two are disticohcepts compensable under different laws. Thus,
“the federal remedy under Section 1983 for deprivation of constitutional rights is supplementary to
[the] state remedy” provided ingliNew Mexico Tort Claims Actd. at 521.

As the “master of the complaint,” Plaifitimay, by eschewing claims based on federal
law, choose to have the cause heard in state c@aterpillar, Inc. v. Williams482 U.S. 386,
398-99 (1987). Liberally cotrgiing the complaint as a wholegtlourt concludethat Plaintiff's
complaint only seeks recovery for tortioumduct under the New Mexico Tort Claims ASee
Firstenberg 696 F.3d at 1024 (assuming, without déwag, that the “lileral-construction
principles apply with full foce to the distinct jurisdictiomanquiry” of federal-question
jurisdiction). Although Plaintiff's complaint alleges that Defeni$atortious conduct rose to the
level of a constitutional viotaon, “[a] right to recoveunderfederal law cannot be deemed to
present through the assertion ofatestlaw cause of action just becatisat assertion is predicated
on the notion that complianeéth that state lawvould effectively vindicatéhe plaintiff's federal
rights.”Id. at 1026 (emphasis in originaRather, the Court must “lod& the way the complaint is
drawn to see if it is drawn so @sclaim a right to right toecover under the Cotitsition and laws
of the United StatesId. (internal quotation marks and citation omitted). Plaintiff's complaint is
drawn as a New Mexico Torts Claim Act compland the references to violations of the United
States Constitution are includedaselement of his tort égta under N.M. Stat. Ann. § 41-4-12,
which permits recovery when the plaintiff's injgs arose out of the deprivation of a right,
privilege or immunity “secured e constitution and laws tfie United States.” § 41-4-1%e

Blea v. City of Espano)a&70 P.2d 755, 760 (N.M. Ct. 1994) (holdihat “if the complaint states



a claim under federal law, there is a waigeimmunity under the ights privileges, and
immunities’ portion of Section 41-4-12"3ee also Warthman v. Genoa Township Bd. of Trustees
549 F.3d 1055, 1064 (6th Cir. 2008) (“A reference to the U.S. Constitution in a complaint should
be read in the context of the entire complairfaidy ascertain whether the reference states a
federal cause of action or, as in Warthman’s csisgyly supports an element of a state claim.”).
Although Plaintiff’s “inclusion of laguage referring to the United States Constitution for pleading
purposes” under § 41-4-12 may have been “unneggssartful and even somewhat misleading,”
it does not transform his state tort claim infe@eral constitutional aim under 42 U.S.C. § 1983.
Sanchez v. City of Belen, et,dl6-CV-01410-WJ-WPL, Doc. 30 at 5 (D.N.M. March 8, 2017)
(holding that references to violations of theited States Constitution in the plaintiffs New
Mexico Tort Claims Act complaint under N.M. Stat. Ann. 8§ 41-4-12 did not confer
federal-questiofurisdiction);

Defendants point out that Plaintiff's compiaseeks an award of punitive damages, which
are not available under the New Mexico Tort Claies, but which are available under 42 U.S.C.
8 1983 in certain circumstances. [Doc. 12 étiting N.M. Stat. Ann. § 41-4-19(D) argkarles v.
Van Bebber251 F.3d 869, 879 (10th Cir. 2001)]. This guéarity is counterbalanced by the fact
that Plaintiff’s complaint seeks to impose liabilidg most of the defendants based on the doctrine
of respondeat superipmwhich is not cognizable under 42 UCS§ 1983, but is cognizable under
the New Mexico Tort Claims AcCompare Silva v. Staté45 P.2d 380, 385 (N.M. 1987)
(holding that the doctrine @éspondeat superids applicable to torts committed in violation of
the New Mexico Tort Claims Actyyith Ashcroft v. Igbal556 U.S. 662, 676 (2009) (holding that,

under 42 U.S.C. § 1983, “Government officials may be held liable for the unconstitutional



conduct of their subordates under a theory céspondeat superity. Plaintiff is proceeding pro

se and, as such, he “does not hidneelegal experience, or expegtigDoc. 9 at 3] to recognize the
various nuanced distinctions between a civil rights actioeud U.S.C. § 1988nd a tort action
under the New Mexico Tort Claims Act. Regardleshisefpro se status, however, Plaintiff is the
master of his own complaint, wiigs styled as a state tortraplaint and which seeks recovery
only under the New Mexico Tort Claims Act. Thened, the Court concludes that federal law does
not create Plaintiff's cause of action.

The Court recognizes that “federal-questiamspliction will lie over state-law claims that
implicate significant federal issue<stable & Sons Metal Producti)c. v. Darue Eng’'g & Mfg.
545 U.S. 308, 312 (2008). However, “federal juicidn demands not only a contested federal
issue, but a substantial one, irating a serious federal inter@stlaiming the advantages thought
to be inherent in a federal forumd:. at 313. Federal issues embedidestate-law claims should
not be kept out “simply because they appearathite raiment,” but neither should they be treated
“as a password opening federal courts to aatesiction embracing a point of federal lald.”at
314. “Instead, the question is, does a state-lawnat@cessarily raise a stated federal issue,
actually disputed and substantial, which a fabforum may entertaiwithout disturbing any
congressionally approved balance of fetlaral state judicialesponsibilities.’ld.

“The ‘substantial question’ branch ofteral question jurigdtion is exceedingly
narrow—a special and small category of casédrhore v. Weatherford94 F.3d 1160, 1171
(10th Cir. 2012) (internal quotation marks aftatoon omitted). “[I]f a claim does not present ‘a
nearly pure issue of law, one that couldskéled once and for alhd thereafter would govern

numerous . . . cases, but rather is fact-boumtbisituation-specific,” then federal question



jurisdiction will generally be inappropriateBecker v. Ute Indian Tridbof the Uintah and Ouray
Reservation770 F.3d 944, 947-48 (10th Cir. 2014) (quotirgpire Healthchoice Assurance,
Inc., 547 U.S. 677, 700-01 (2006)). Additionally, theitdd States Supreme Court has cautioned
against “[a] general rule of exasing federal jurisdiction over state claims resting on federal . . .
statutory violations,” eplaining that such a rule “would . herald[] a potentially enormous shift
of traditionally state c&s in federal courtsGrable 545 U.S. at 319.

Plaintiff seeks recovery under the New Mexiaot Claims Act for the alleged deprivation
of his rights under the Fourth and Fourteethiendments of the United States Constitution,
because Defendant Capehart ran his licerate ghrough a Mobile Data Terminal without
reasonable articulable suspicion. [Doc. 1-2] Umited States Court of Appeals for the Tenth
Circuit has held, however, that ‘teuse they are in plain view, novacy interest exists in license
plates.”United States v. WalraveB892 F.2d 972, 975 (10th Cir. 1988ge also United States v.
Mathews 615 F.2d 1279, 1285 (10th Cir. 1980) (holdihgt the defendant’s “military license
plate was in plain view on the oudsiof the car and hence was subjeceizure. . . . moreover, no
expectation of privacy was infringed by its seeli(citation omitted)). Plaintiff did not have a
privacy interest in his liceng#ate and, therefore, Defendantp@hart’s license-plate check did
not implicate Plaintiff’s rights uret the Fourth and Fourteenth A&mdments of the United States
Constitution. Furthermore, the constitutionality of gubsequent traffic stop and Plaintiff's arrest
under the Fourth Amendment of the United &atonstitution is the type of “fact-bound and
situation-specific” issue that is “not sufficid@ntestablish federal arising under jurisdictio@Linn
v. Minton 568 U.S. 251, 263 (2013).

With respect to Plaintiff's “Due Processaains, it is unclear whether Plaintiff's complaint
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alleges that Defendants’ tortioosnduct deprived him of his rigtd due process under the United
States Constitution, the New Mexico Constitutionboth. Even if the Court liberally were to
construe Plaintiff's state-tort complaint tos@a an embedded question of federal constitutional
law, Plaintiff's right to relief necessarily dends on the constructi@md application of New
Mexico state lawSeeTown of Castle Rock v. Gonzglé45 U.S. 748, 756 (2005) (holding that
protected property interests aret created by the Constitution. Raththey are created and their
dimensions are defined by existing rules or undedsitays that stem froran independent source
such as state law.”). Therefotlke Court concludes that Plaintgftight to recovery under the New
Mexico Tort Claims Act does not raise a substantial question of federsédésRellebon v.
Oklahoma ex rel. Bd. of Regs of Univ. of Oklahomao. CIV-14-82-D, 2014 WL 869300, at *3
(W.D. Okla. March 5, 2014) (holding that “ezence to federal due process in support of
Plaintiff's claims for breach of contraah@ declaratory judgment does not implicagubstantial
guestion of federal law.” (emphasis in original)). Moreover, to the extent that Plaintiff’'s complaint
relies on the New Mexico Constitution as an alternate and independent basis for his due process
rights, federal-question jurisdioti is absent under 28 U.S.C. § 13S&e Long v. Bando Mfg. of
America, Inc. 201 F.3d 754, 761 (6th Cir. 2000) (holding ttre plaintiff’s complaint “did not
invoke ‘arising under’ jurisdiction, because it puttfoalternate state and federal policies to
support his state-law wrongful discharge claim.”).

For the foregoing reasons, the Ctaroncludes that that the igsuraised in Plaintiff's New
Mexico Tort Claims Act complaint are not “impantassue[s] of federal law that sensibly belong
in a federal court.”"Grable 545 U.S. at 315. Therefore, the Court lacks federal-question

jurisdiction over Plaintiff's well-pleaded complaim|aintiff's motion to remand will be granted,
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and this case will be remanded to the Eleventh Jldistrict of the County of San Juan, State of
New Mexico.

IT IS THEREFORE ORDERED that Plaifits First Motion To Remand Removed State
Case And Brief In Support of Motion [Doc. 8] GRANTED; and this case is REMANDED to the

to the Eleventh Judicial District oféiCounty of San Juan, State of New Mexico.

RN O

CHIEF UNITED STATES DISTRICT JUDGE
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