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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
DOLORES A. ROMERO,
Plaintiff,
VS. No. CIV 17-0373 JB/JHR

NANCY A. BERRYHILL,
Acting Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER ADO PTING THE MAGISTRATE JUDGE'’S
PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court on: (iettMotion to Reverse and Remand for
Payment of Benefits, or in the Alternatiiey Rehearing, with porting Memorandum, filed
September 5, 2017 (Doc. 20)(“Motion”); (ii) the Objections to Magtst Judge’s Proposed
Findings and Recommended Disposition Purstar28 U.S.C. § 636(b)(1), filed February 7,
2018 (Doc. 28)(“Objections™); and (iii) the Mestrate Judge’s Bposed Findings and
Recommended Disposition, filed January 2612 (Doc. 27)(“PFRD”). Having reviewed the
decision of the Honorable Jerry H. Ritter, Unitedt& Magistrate Judge for the District of New
Mexico, and Plaintiff Dolores Romero’s Objems, the Court overrules Romero’s Objections
and adopts Magistrate Judgéter’s PFRD in full.

BACKGROUND

Romero applied for disability insuranbenefits, asserting thahe is disaledd due to
severe central spinal canal stenosis. The Adtrative Law Judge (“ALJ”) who denied her
claim recognized that she has the “severe impts” of “status post lumbar spinal canal

stenosis status post surgeny2003 and decompression in November 2012, fibromyalgia, early
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osteoarthrosis of the left sacroiliac joint, osteopenia of the lumbar spine and femoral neck, and
chronic pain syndrome.” Decision at 3, rAphistrative Record aR1, filed June 19, 2017
(Doc. 15-3)(“Decision”). Despite her impairmentiowever, the ALJ determined that Romero
retains the residual functional capacity (“RFC”) to “perform the full range of light work as
defined in 20 CFR 8§ 404.1567(b).Decision at 6, AdministrativRecord at 24. Accordingly,
the ALJ determined that Romero is capable afrreng to her past relevant work as a gambling
cashier, billing clerk, receptionistustomer service representative, and private bank exchange
service adviser. _See Decision at 10, Admiaiste Record at 28.Thus, the ALJ denied
benefits. _See Decision at JAdministrative Record at 29.

Romero appealed to the Court, assertimgt substantial evidence did not support the
ALJ’'s RFC finding and that the RFC is contrdaoylaw. See Motion at 12. Romero further
argued that the ALJ committed reversible errodbtermining that Romero can perform her past
relevant work._See Motion at 2P. Magistrate Judge Rittaddressed, and rejected, Romero’s
arguments. Romero, nevertheless, disagrees with nearly every stoncMagistrate Judge
Ritter reached, while Nancy A. Berryhill, Acting Commissioner of Social Security
(“Commissioner”), argues in support of the dittrate Judge Ritter’s decision. Ultimately, the
Court agrees with Magistratadge Ritter's conclusions and ougles Romero’s Objections.

LAW REGARDING OBJECTIONS TO PROPOSED FINDINGS AND
RECOMMENDATIONS

District courts may refer dispositive matis to a Magistrate Judge for a recommended
disposition. _See Fed. R. Ci. 72(b)(1) (“A magistrateudge must promptly conduct the
required proceedings when assigned, without ghdies’ consent, to hear a pretrial matter
dispositive of a claim or defense . . . .”). IRd2(b)(2) governs objection8Vithin 10 days after

being served with a copy of the recommendeg@akgion, a party may serve and file specific
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written objections to the proped findings and recommendatichsFinally, when resolving
objections to a Magistrate Judge’s proposal, tistrict judge must determine de novo any part
of the magistrate judge’s disptisn that has been properly objedtto. The district judge may
accept, reject, or modify the recommended disposition; receive further evidence; or return the
matter to the magistrate judge with instructions.” Fed. R. Civ. P. 72(b%i&ilarly, 28 U.S.C.
8§ 636 provides:

A judge of the court shall make a de nal&termination of those portions of the

report or specified proposed findings commendations to which objection is

made. A judge of the court may accept, ¢cgjer modify, in vhole or in part, the

findings or recommendations made by thagistrate judgeThe judge may also

receive further evidence or recommitetmatter to the magistrate judge with

instructions.
28 U.S.C. § 636(b)(1)(C).

“The filing of objections to a magistratetgport enables the district judge to focus

attention on those issues -- factual and legal -- that are at the heart of the parties’ dispute.”

United States v. One Parcel of Real Propéfith Buildings, Appurtenances, Improvements,

and Contents, 73 F.3d 1057, 1059 (10th Cir. J@@®e Parcel”)(quonig Thomas v. Arn, 474

U.S. 140, 147 (1985)). As the United States CotiAppeals for the Tth Circuit has noted,
“the filing of objections advances the irgsts that underlie ¢hMagistrate’s Act!!! including

judicial efficiency.” One Parcel, 73 F.3d 1059 (citing Niehaus v. Kan. Bar Ass’'n, 793 F.2d

1159, 1165 (10th Cir. 1986); United States v.téfa, 638 F.2d 947, 950 (6th Cir. 1981)).

The Tenth Circuit has held “tha party’s objections to the matrate judge’s report and
recommendation must be both timely and specifigreserve an issue for de novo review by the
district court or for appellateeview.” One Parcel, 73 F.3d 4060. “To further advance the

policies behind the Magistrate’s Act, [the TerCircuit], like numerous other circuits, have

!See 28 U.S.C. §8 631-39.



adopted ‘a firm waiver rule’ #t ‘provides that the failure tmake timely objections to the
magistrate’s findings or reconandations waives appellate rewi of both factual and legal
guestions.” _One Parcel, 73 F.3d at 1059 (citatmmgted). In addition to requiring specificity
in objections, the Tenth Circuit has stated thas8iles raised for the first time in objections to

the magistrate judge’s recomnuation are deemed waivedMarshall v. Chater, 75 F.3d 1421,

1426 (10th Cir. 1996). See Unitestates v. Garfinkle, & F.3d 1030, 1030-31 (10th Cir.

2001)(“In this circuit, theoriesaised for the first time in objaohs to the magistrate judge’s
report are deemed waived.”). In an unpublislopthion, the Tenth Circuit stated that “the
district court correctly held that [a petitiondrhd waived [an] argumémy failing to raise it

before the magistrate.” _ Pevehouse v.ib&ca, 229 F. Apx 795, 796 (10th Cir.

2007)(unpublished.
In One Parcel, the Tenth Circuit, in accevdh other Courts of Appeals, expanded the

waiver rule to cover objections that are timely tmo general._See One Parcel, 73 F.3d at 1060.

’Pevehouse v. Scibana is an unpublished opinion, but the Court can rely on an
unpublished opinion to the extent resasoned analysis is persuasivahe case before it. See
10th Cir. R. 32.1(A), 28 U.S.C. (“Unpublished d®ons are not precedential, but may be cited
for their persuasive value.”). The United $&tCourt of Appeals for the Tenth Circuit has
stated:

In this circuit, unpublishedrders are not binding predent, . . . and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th 2005). The Courconcludes that
Pevehouse v. Scibana, Tarpley v. Colvin, Paulsen v. Colvin, Parris v. Barnhart, Vigil v. Colvin,
Watts v. Berryhill, Villalobos v. Colvin, and Burk v. Astrue have persuasive value with respect
to a material issue, amidll assist the Court in itglisposition of this Memorandum Opinion and
Order.




The Supreme Court of the United States of Anagericin the course of approving the United
States Court of Appeals for the Sixth Citsiuse of the waiver rule -- has noted:

It does not appear that Congress intenttedequire district court review of a
magistrate’s factual degal conclusions, underde novo or any other standard,
when neither party objects to thosadings. The House and Senate Reports
accompanying the 1976 amendments do not expressly consider what sort of
review the district courtreould perform when no party @gts to the magistrate’s
report. _See S. Rep. N84-625, pp. 9-10 (1976) (hereafteenate Report); H. R.

Rep. No. 94-1609, p. 11 (1976), U.S. Code Cong. & Admin. News 1976, p. 6162
(hereafter House Report). There istmiog in those Reports, however, that
demonstrates an intent to require thergistourt to give any more consideration

to the magistrate’s report than the doconsiders appropriate. Moreover, the
Subcommittee that drafted and held hearings on the 1976 amendments had before
it the guidelines of the Administrative Office of the United States Courts
concerning the efficient use of magisteatélhose guidelines recommended to the
district courts that “[w]here a magisteamakes a finding or ruling on a motion or

an issue, his determination should become that of the district court, unless specific
objection is filed within a reasonable tirhe See Jurisdictiorof United States
Magistrates, Hearings on S. 1283 before the Subcommittee on Improvements in
Judicial Machinery of the Senat@mmittee on the Judiciary, 94th Cong., 1st
Sess., 24 (1975)(emphasis added)(hereinafter Senate Hearings). The Committee
also heard Judge Metzner of the Southgistirict of New Yok, the chairman of a
Judicial Conference Committee on the auistration of the magistrate system,
testify that he personally followed that ptiae. See id., at 11 (“If any objections
come in, . . . | review [the record] amtdcide it. If no objections come in, |
merely sign the magistrate’s order.”)The Judicial Conference of the United
States, which supported the novo standard of review eventually incorporated in

8 636(b)(1)(C), opined that in moststances no party would object to the
magistrate’s recommendation, and the dtign would terminag with the judge’s
adoption of the magistrate’s reporEee Senate Hearings, at 35, 37. Congress
apparently assumed, therefore, that pasty who was dissatisfied for any reason
with the magistrate’s report would filebjections, and those objections would
trigger district court review There is no indication that Congress, in enacting §
636(b)(1)(C), intended to require a distjiotige to review a ngastrate’s report to
which no objections are filedt did not preclude treatintpe failure to object as a
procedural default, waiving the right to further consideration of any sort. We thus
find nothing in the statute or the legi8le history that convinces us that
Congress intended to forbid a rule such as the one adoptkd Byxth Circuit.

Thomas v. Arn, 474 U.S. at 150-52 (emphasigriginal)(footnoes omitted).
The Tenth Circuit also notedh6wever, that ‘[tlhe waiver ta as a procedural bar need

not be applied when the interests of justicedmbate.” One Parcelf3 F.3d at 1060 (quoting

-5-



Moore v. United States, 950 F.2d 656, 659 (10th Cir. 1991)(“We join those circuits that have

declined to apply the waiver rule to a pro sgdint’s failure to object when the magistrate’s
order does not apprise the pro se litigant of the consequences of a failure to object to findings and

recommendations.”)._ Cf. Thomas v. Arn, 474 UaS154 (noting that, while “[a]ny party that

desires plenary considéi@n by the Article Il pdge of any issue neaxhly ask,” a failure to
object “does not preclude furtherview by the district judge, susponte or at the request of a
party, under a de novo or any otlstandard”). In_One Parcel,&llenth Circuit noted that the
district judge had decided suposite to conduct a deovo review despite thebjection’s lack of
specificity, but the Tenth Circuit heethat it would deem the isss waived on appeal, because it
would advance the interests ungliang the waiver rule. _Se@3 F.3d at 1060-61 (citing cases
from other Courts of Appeals whe district courts elected edress merits despite potential
application of waiver rule, but circuit courts opted to enforce waiver rule).

Where a party files timely and specific etjions to the Magistta Judge’s proposed
findings and recommendation, “on [] disfto@& motions, the statute calls for & novo

determination, not ae novo hearing.” United States v. Raddatz, 447 U.S. 667, 674 (1980).

“[IIn providing for a ‘de novo determination’ rather thate novo hearing, Congress intended to
permit whatever reliance a district judge, in the exercise of sound judicial discretion, chose to

place on a magistrate’s propodedlings and recommendationsUnited States v. Raddatz, 447

U.S. at 676 (quoting 28 U.S.€.636(b); citing Mathews v. Wer, 423 U.S. 261, 275 (1976)).

The Tenth Circuit requires a “district court ¢onsider relevant evishce of record and not
merely review the magistrate judge’s recoemtiation,” when conducting a de novo review of a
party’s timely, specific objections to the Magiséraludge’s report. _Ine Griego, 64 F.3d 580,

583-84 (10th Cir. 1995). “When objections aredm#o the magistratefactual findings based



on conflicting testimony or evidence . . . . theristcourt must, at a minimum, listen to a tape
recording or read a transcript the evidentiary hearing.Gee v. Estes, 829 F.2d 1005, 1008-09
(10th Cir. 1987).

A district court must “clearly indicate dh it is conducting a de novo determination”
when a party objects to the Magistrate Ridgreport “based upononflicting evidence or
testimony.” _Gee v. Estes, 829 F.2dla09. On the other hand, a didtcourt fails to meet the
requirements of 28 U.S.C. § 636(b)(1) when it aties that it gave “coiterable deference to

the magistrate’s order.”__Ocelot Oil Corp. Sparro Indus., 847.%d 1458, 1464 (10th Cir.

1988). A district court need not, however, “rma&ny specific findings; the district court must

merely conduct ae novo review of the record.” _Gaicv. City of Albuguerque, 232 F.3d 760,

766 (10th Cir. 2000). “[T]he dtrict court is presumed tknow that de novo review is
required. . .. Consequently, adfrorder expressly stating thewrt conducted de novo review is

sufficient.” Northington v. Marin, 102 F.3d 1564570 (10th Cir. 1996)(citig In re Griego, 64

F.3d at 583-84). “[E]xpress refers to de novo review in itsder must be taken to mean it
properly considered the pertinentrfjons of the record, absentrse clear indication otherwise.”

Bratcher v. Bray-Doyle Indegsch. Dist. No. 42, 8 F.3d 722, 7280th Cir. 1993). The Tenth

Circuit has previously held that a district coproperly conducted a de novo review of a party’s
evidentiary objections when the district court’er&e” order contained one sentence for each of
the party’s “substantive claims” and did “nobention his procedural challenges to the

jurisdiction of the magisate to hear the motion.” _Garcia City of Albuquerque, 232 F.3d at

766. The Tenth Circuit hasxplained that brief district cauorders that “merely repeat the
language of § 636(b)(1) to indicate compliance” are sufficient tdemonstrate that the district

court conducted a de novo review:



It is common practice among district juegin this circuit to make such a

statement and adopt the magistrate jsdgecommended dispositions when they

find that magistrate judges have dealt with the issues fully and accurately and that

they could add little of Mae to that analysis. Weannot interprethe district

court’'s statement as establishing thataited to performthe required de novo

review.

In re Griego, 64 F.3d at 584.

Notably, because a district court may placetgkier reliance it chooses on a Magistrate
Judge’s proposed findings and recommendationgnvthere are no objections a district court
“may accept, reject, or modify, in whole orpart, the findings or recommendations made by the
magistrate,” 28 U.S.C. § 636(b)(1), as “Congriessnded to permit whatever reliance a district

judge, in the exercise of sound judicial detton, chose to place oa Magistrate Judge’s

proposed findings and recommendations,” Uniteateltv. Raddatz, 447 U.S. at 676)(emphasis

omitted). See Bratcher v. Bray-Doyle IndephSbist. No. 42, 8 F.3d at24-25 (holding that

the district court's adoption dhe magistrate judge’s “particulaeasonable-hour estimates” is

consistent with the de nowdetermination that 28 U.S.C. 836(b)(1) and _United States v.

Raddatz require).
Where no party objects to the Magae Judge’s proposed findings and
recommended disposition, the Court has, asnatter of course andn the interests of

justice, reviewed the magistrate judge’s raoceendations. In Pablo v. Soc. Sec. Admin., No.

CIV 11-0132, 2013 WL 1010401 (D.N.M. February 20Q13)(Browning, J.), the Plaintiff
failed to respond to the magistrate judge'spmsed findings and recommended disposition,
and thus waived his right to appeal thecommendations, but the Court nevertheless
conducted a review._ See 2013 WL 1010401,*Bt *4. The Court generally does not,
however, “review the PF&RD de novo, because ftarties have nobbjected thereto, but

rather review[s] the recommendations to determine whether they are clearly erroneous,
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arbitrary, obviously comary to law, or an abuse dfscretion.” 2013 WL 1010401, at *4. The
Court, thus, does not determine independently whabuld do if the ssues had come before
the Court first, when there is no objectiobyt rather adopts the proposed findings and
recommended disposition where “the Coucinnot say that theMagistrate Judge’s
recommendation . . . is clearlyreneous, arbitrary, obviously contyato law, or an abuse of

discretion.” Pablo v. Soc. Sec.Admin., 2013 010401, at *3 (footnotend internal brackets

omitted)(quoting_ Workheiser v. City of @lis, No. CIV 12-0485, 2IP» WL 6846401, at *3

(D.N.M. December 28, 2012)(Bwning, J.)._See Alexangliv. Astrue, No. CIV 11-0384, 2013

WL 1010439, at *4 (D.N.M. February 27, 2013)@@/ning, J.)(“The Cour rather reviewed
the findings and recommendations . . . to deiteemf they are clearlyerroneous, arbitrary,
obviously contrary to law, or aabuse of discretion. The Courttelenines that they are not,

and will therefore adopt the PFRD.”); Trujillo Soc. Sec. Admin., No. CIV 12-1125, 2013 WL

1009050, at *5 (D.N.M. Hmuary 28, 2013)(Browning, J.fapting the proposed findings and
conclusions, and noting: “Theo@rt did not review the ARD deovo, because Trujillo has not
objected to it, but rather reviewed the . . . fimgdi and recommendation to determine if they are
clearly erroneous, arbitrary, obwusly contrary to law, or arabuse of discretion, which
they are not.”). This review, which is deferential to the Magistrate Judge’s work when there
iS no objection, nonetheless provides some reviewhe interest of justice, and seems more
consistent with the waiver rule’s intentath no review at all ora full-fledged review.

Accordingly, the Court considers this standafdeview appropriate. See Thomas v. Arn, 474

U.S. at 151 (“There is nothing in those Reports, éxmv, that demonstrates an intent to require
the district court to give any more considema to the magistrate’seport than the court

considers appropriate.”). The Court is reluctanhdawe no review at all its name is signed at



the bottom of the order adopting the dtrate Judge’'s proposed findings and
recommendations.
ANALYSIS
As noted, Romero takes issue with almosrgwonclusion that Magistrate Judge Ritter
reached in the PFRD. The Court addresses eag@ti@ns in turn. It determines that it will
overrule Romero’s Objections.

l. THE COURT OVERRULES ROMERO’S OBJECTIONS REGARDING THE
ALJ'S RFC DETERMINATION.

Romero argues that the “RFC determinatia@s pivotal for the outcome of [her] case”
because, had the ALJ limited her to sedentamkwshe would have been found disabled under
the “grids.” Objections at 1. Romero hast demonstrated thtte ALJ’s RFC finding was
error. The Court accordingly overrules this objection.

A. SUBSTANTIAL EVIDENCE SUPPORTS THE ALJ'S CONCLUSIONS.

In rejecting Romero’s claim, the ALJ adopted the findings of two state agency
consultants who reviewed her medical recomis eoncluded that she is capable of performing
light work. See Decision at 9, Administiree Record at 27The ALJ recognizes:

Generally, the opinions of non-examinimgedical sources arentitled to less

weight than the opinions of treatirghd examining sources. However, it is

possible in a particular case, depending othallfacts of that case, to give greater

weight to the opinion of a non-examigi source (20 CFR 404.1527(f) and Social

Security Ruling 96-6p).

Decision at 9, Administrative Record at 27. ftims case, the ALJ concluded that “the
consultants’ opinions are con®rt with the mild diagnosti@and clinical findings and the
conservative treatment records.” Deworsat 10, Administrative Record at 28.

Romero argued before Magistrate JudgeeRiihat, for several asons, it was error for

the ALJ to adopt the non-exammgi consultant’s findings. Sedotion at 13. First, she argued
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that there “are almost 200 pages of medicebrds that post-date tr@®pinions|,]” rendering
them stale. Motion at 13. Magistrate JudgeeRitejected that argumeatfter reviewing the
medical records post-dating the consultantshmpis. _See PFRD at 7-11. Magistrate Judge

Ritter also recognized that ti@nth Circuit's decision in Tarpley v. Colvin, 601 F. App'x 641,

644 (10th Cir. 2015)(unpublished), undermines Rarseposition, because, in that case, the
Tenth Circuit affirmed an ALJ’s reliance oromexamining consultants’ findings despite the
existence of records post-dating their opinions. See PFRD at 7-11.

As Magistrate Judge Ritter recognizeds]t§te agency medical or psychological
consultants are highly qualifiech@ experts in Social Security disbty evaluation.” PFRD at 5
(quoting 20 C.F.R. §8404.1513a). Accordingthere was nothing improper about the ALJ
relying on their opinions here, so long as sulitsth evidence supportsahreliance. Romero
objects that substantial evidencesdamot support the ALJ’s finding, citing the record in support.
See Objections at 2. Romero specifically objéatMagistrate Judge Ritts failure to discuss
an audiological evaluation wherein she commdirof dizziness. _See Objections at 2. In
Romero’s brief before Magistrate Judge Ritteowever, she admits that “allergy medications
were helping with the dizziness,” and that h&sues with dizziness were not the result of a
neurological problem. _See Objections &t Accordingly, Romero’s argument does not
undermine the ALJ's reliance on the state agency consultants’ findings that Romero could
perform light work, nor does it undermine distrate Judge Rittes determination.

Romero contends that her case is distinguishable from Tarpley v. Colvin, because, in that

case, “the claimant ‘continued to remain active with her friends and family, successfully treat her
pain with medication, and have normal physematl mental examinations,” whereas, “although

Ms. Romero has had a normal range of motao gait, she also had abnormal findings of
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paraspinal tenderness and her pain was noetddy medications.” Motion at 2. As the ALJ
recognized, however,
[in an adult function report dated April 7, 2013, the claimant reported she is able
to make coffee, make breakfast, takshort walk, go to wr therapy or the
fitness center, and use the computere 8o indicated she has no problems with
personal care and can prepare her owalm . .. She further acknowledged she
is able to drive a car, shop in stores, and camp and fish in the summer. . . .
Decision at 5, AdministrativRecord at 23. The Alrelied upon Romero’admission here in
formulating her RFC, see Decision at 8, Admnaisve Record at 26, and the Court concludes

that it renders this case sufficiently analogtm$arpley v. Colvin tavithstand scrutiny.

Romero next broadly objects to Magistraludge Ritter's conclusion that her post-
surgery treatment was conservative. See Objectbdrds4. Romero further objects that “Dr.
Castillo’s statement that she had ‘failed @amative management’ of therapy and medications
contradicts the ALJ’s findings, as does the diagnosis of osteopenia.” Objections at 3. Romero’s
argument does not take into account that Magistrate Judge Ritter's conceded *“that spinal
surgeries cannot be considered ‘conservatireatment,” PFRD at 7, but he ultimately
concluded that her post-surgery treatment wa®ah conservative, see PFRD at 7. The Court
has reviewed the records Magistraludge Ritterelied on, see PFRRt 7-11, and finds that
substantial evidence supports thieJ’s decision that Romero*treatment records support [the]
finding she could perform the lightinge of work[,]” despite the fact that surgical intervention
was required at one pain Decision at 7, Administrativ®ecord at 25. Finally, the Court

reminds Romero that a mere diagnosis cannon fine basis of a disability finding under the

regulations. _See Paulsen v. Colvin, 66%App’'x 660, 666 (10th Cir. 2016)(unpublished)(“The

mere diagnosis of a condition does not establisbel®rity or any resulting work limitations.”).
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Therefore, while the Court agrees with Romet gurgery is invasiveeatment, having surgery
alone is insufficient to support a restion once the patient has healed.

B. THE ALJ DID NOT ERR IN FAILING TO INCLUDE PAIN
LIMITATIONS IN THE RFC.

As noted, the ALJ concluded that Romero panform a full range of light work under
20 C.F.R. §404.1567(b). _See Deamrsiat 6, Administrative Recd at 24. This conclusion
means that the ALJ ostensibly rejected any limitations related to pain that Romero proffered.
Romero objects, citing that she has beeagudosed with fibromyalgia and chronic pain
syndrome, both of which are consistevith limitations related to painSee Objections at 5.
Again, however, Romero does not point to any functional limitations resulting from these
diagnoses. As the Tenth Circhis stated: “The mere presenceaafondition is not necessarily
disabling. Rather, the condition, alone or irmtination with other impairments, must render

claimant unable to engage in any substhrganful employment.” _Paulsen v. Colvin, 665

F. App’x at 666 (quoting Coleman v. Chat&8 F.3d 577, 579 (10th Cir. 1995)(brackets

omitted)). Thus, the Court sees no error in the ALJ’s failure to include pain limitations in the
RFC.

C. THE ALJ DID NOT ERR IN HER ANALYSIS OF THE “TREATING
SOURCE” OPINION.

In adopting the state agency consukantonclusions, the ALJ necessarily -- and
explicitly -- rejected th opinion of Romero’s treating physicigrassistant, Abdul Mamdani, that
she is unable to perform the requirementdigtit work. See Decision at 9, Administrative
Record at 27. The ALJ rejected that Mamdamipinion, because: (i) it was conclusory; (ii) it
lacked support by objective clinical or draggtic findings; (iii) Romero’s treatment was

conservative; and (iv) Mamdani is not an ¢aptable medical source” under the regulations.
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Decision at 9, Administrative Recoad 27. Romero objects, asssg that her “treating source”
should have been given the most weight of @lbjections at 6-8. Romero’s argument is flawed
for a few reasons.

First, as Magistrate Judge Ritter discasddamdani, as a physician’s assistant, cannot
be considered a “treating source” under the legguns, because he ot a licensed physician,
psychologist, optometrist, podiatrisir speech-language patholsiyi PFRD at 21 (citing SSR
06-03p, 2006 WL 2329939, at *2). Accordinglyontrary to Romero’s position, it was
permissible for the ALJ to consider Mamdanipecialty, educatiomnd training, or lack
thereof, in deciding the weighb assign to his opinion.__Sd#ecision at 9, Administrative

Record at 27. Romero disagrees, citfrantz v. Astrue, 509 F.3d 1299, 1301-02 (10th Cir.

2007). _See Objections at 6. As MagisraJudge Ritter explas, however, while a
nonacceptable medical source’s opinion can,same cases, outweigh the opinion of an
acceptable medical source, that determination marmmade only after applying the relevant
regulatory factors. SdeFRD at 24. Magistrateidge Ritter concluded thatibstantial evidence
supported the ALJ’s application of the regulataagtbrs in this case, anlde Court agrees with
Magistrate Judge’s conclusion.

Second, Magistrate Judge Ritter does nasapprehend[] what the ALJ was required to
assess from PA Mamdani’s opinion” as Romeiguas. Objections at 6. Mamdani opined that
Romero cannot work because of pain, and cantaitand or walk for long periods or lift more
than ten pounds. See Letter frgkbdul Mamdani at 1 (datedpril 22, 2015), filed June 19,
2017 (Doc. 15-35), Administrative Record at 907These restrictions are inconsistent with
Romero’s RFC. Magistrate Judge Rittererfore, correctly recognized, after thoroughly

reviewing Mamdani’s treatment notes, that thstrictions he oped lacked support.
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Third, Magistrate Judge Ritter correctly rgoes that Romero fails to identify an
acceptable medical source’s opinion that confietth the ALJ's RFC findings._See PFRD at
24. Romero objects to this poiah the ground that the Conssioner failed to send her for a
consultative examination with an acceptable medical source. See Objections at 7. That
argument is a nonstarter, however, as it is theni@issioner’'s prerogative to determine when a
consultative examination isecessary. See 20 C.F.RA&.1517. Under 20 C.F.R. § 404.1517,
the Commissioner “may ask you to have one or mbgsical or mental examinations or tests” if
“your medical sources cannot or will not giwes sufficient medical evidence about your
impairment for us to determine whether yate disabled.” 20 C.F.R. § 404.1517 (emphasis
added) Thus, that the Commissiandid not exercise her dis¢r@n to send Romero for an
examination does not undermine Magagt Judge Ritter’s conclusion.

Finally, Romero objects to Magistrate Judgigter’s purported postoc justifiation of
the ALJ's finding that Mamdani was advocwti for Romero. _Compare Decision at 9,
Administrative Recorét 27 with PFRD at 25. The Court disees with Romero that Magistrate
Judge Ritter's analysis was pdgic. The ALJ reasoned that “due to the abseof objective
supportive evidence,” it appears that Mamdaseii&d quite heavily” on Romero’s subjective
reporting and may have been advocating for her. D®eesion at 9, Administrative Record at 27
(“The possibility exists that &reating source may express an ommnin an effort to assist a
patient with whom he or she sympathizes for oegson or another.”)Magistrate Judge Ritter
recognized that the ALJ failed to cite any evidence in support of her conclusion that Mamdani
was advocating, but Magistratedfie Ritter then proceeded dliscuss caselaw supporting the
notion that an ALJ may properly rely on a atant’s credibility when assessing a medical

source’s opinion if the opinion departs frdhre objective medical evidence. S@€RD at 25.

-15 -



Even if the Court were to reje Magistrate Judge ifer's analysis on il specific point,
ultimately, “the ALJ’s decision [as to the weigbtassign to Mamdani’'s opinion] is sufficient if

it permits [the Court] to ‘follav the adjudicator’s reasoning.’Paulsen v. Colvin, 665 F. App’x

660, 666 (10th Cir. 2016)(quoting Keyes-Zachar Astrue, 695 F.3d 1156, 1164 (10th Cir.

2012)). The Court concludesathsubstantial evidence suppotke ALJ’'s other reasons for

rejecting Mr. Mamdani’'s opinion, and the Court ¢albow her reasoning. The Court, therefore,
adopts Magistrate Judge Ritter’s finding ttreg ALJ “permissibly rejected” Mamdani’s opinion.

PFRD at 20.

D. THE ALJ'S FAILURE TO PERFORM A FUNCTION-BY-FUNCTION
ANALYSIS WAS HARMLESS ERROR.

Magistrate Judge Ritter regnizes that the ALJ technically erred by failing to present a
function-by-function analysis when formulating iRero’s RFC. _See PFRBX 26. Magistrate
Judge Ritter concluded, however, that “the ALfdrmulation of Plaintiff's RFC in this case
accounts for all supported limitations by refarento evidence of recd,” rendering any

structural error harmless. PFRD at 26-27. rdaching this conclusion, the Magistrate Judge

relied on_Hendron v. Colvin, 767 F.3d 951, 954-5@tl Cir. 2014)._See PFRD at 26. Romero

objects, contending that Hendron v. Colvin is distinguishable from her case, “because there was

no evidence to support a limitati on the ability to sit during éhrelevant time period -- a mere

two months. ... Here, Ms. Romero consistengiyorted to PA Mamdani that her pain affects
her ability to sit, stand, and walk for poolged periods.” Objections at 9 (citations
omitted)(emphasis in original).

The Court rejects Romero’s Objection, because she has pointed to no evidence
supporting her contention that she is unablpdgdorm the requirements of light work beyond

her own testimony and subjectiveate&iments. Romero’s staten®eralone are insufficient to
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support a finding of disability, anttie Court concludes that theyealso insufficient to establish
the functional restrictions she claims in this case. 26e@.F.R. § 404.1529(a).

[S]tatements about your pain or othemgtoms will not alone establish that you

are disabled. There must be objeetimedical evidence from an acceptable
medical source that shows you havemadical impairment(s) which could
reasonably be expected to produce the paiother symptoms alleged and that,
when considered with all of the otheridance (including statements about the
intensity and persistence gbur pain or other symipms which may reasonably

be accepted as consistent with the medical signs and laboratory findings), would
lead to a conclusiotihat you are disabled.

20 C.F.R. 8404.1529(a). _ See Parris v. Bainh89 F. App’x 858, 860 (10th Cir.

2004)(unpublished)(“A claimant’s statements alane insufficient to eshdish the existence of
an impairment.”). Accordingly, while th&LJ should have provided a function-by-function
analysis, the ALJ’s failure to presenfuaction-by-function analysis was harmless.

E. MAGISTRATE JUDGE RITTER DI D NOT ERR IN CONCLUDING

THAT THE ALJ PROPERLY RELIED ON ROMERO’S DAILY
ACTIVITIES TO SUPPORT THE RFC FINDING.

Romero’s final Objection abotier RFC is that Magistrateidge Ritter err@ in “finding
that the ALJ properly relied on Ms. Romero’slgactivities to support the RFC finding for light
work.” Objections at 9 (citing PFRD at 15, 18Romero’s objection is two-fold. First, she
asserts that Magistrate JudBéter incorrectly concluded &t the ALJ “properly relied upon
differences between the limitations containgd the first and second function reports.”
Objections at 9. The Court hesviewed Romero’s function reger however, and agrees with
Magistrate Judge Ritter's conclusion that sabsal evidence supports the ALJ’'s decision to

devalue Romero’s testimony, because her testimony is inconsistent between the two reports. See

PFRD at 18-19 (citing Vigil v. Colvin, 623 Rpp’x 936, 939 (10th Cir. 2015)(unpublished)).

Romero’s second Objection on this point is et “reports of an inability to sit or stand

for long periods of time, sleep problems, and lichiceitside activities, werall reported in the
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first report form.” Objections at 9. Thus, drgues, the ALJ’'s RFC findg is inconsistent with
Romero’s abilities even if the were functional limitatns in her second report are ignored. See
Objections at 9. Romero’s position does not tiate account that it is generally the ALJ who
determines issues of credibylitand the Court is not permittedreverse the ALJ simply because

Romero disagrees with the ALJ’s findingSee Watts v. Berryhillf05 F. App’x. 759, 763 (10th

Cir. 2017)(unpublished)(“Ms. Watts’ argument tliaeé ALJ should have found her subjective
complaints fully credible because she sougbatmment and took her medications is essentially
asking this court to impermissibly reweigh #nadence and improperly substitute our judgment
for the Commissioner’s, which we may not do.”).

Romero, however, takes her argument one &igher. She argues that the ALJ, and
Magistrate Judge Ritter, were wrong to disccwertcredibility on the basis of her own reporting,

because her “conditions are progressivébjections at 10 (ciig Kellams v. Berryhill, 696

F. App’x 909, 916 (10th Cir. 2017)). Kellams v. Berrylgllinapposite here, however, because

in that case, the claimant presented evidethe¢ his medication dosages were consistently
increased. 696 F. App'x. at 916. As Magistratelge Ritter stated in the PFRD, Romero’s
medications were never increagmabt-surgery and she was, instead, progressively weaned off of
narcotic pain medication until she was retyion nonsteroidal anti-inflammatory drugs and
stretching/water therapy. See PFRD at 7-Ilhe Court concludes, accordingly, that Magistrate
Judge Ritter did not err.

F. THE COURT OVERRULES THE OBJECTIONS REGARDING THE
PAST WORK FINDING.

Romero “claims the ALJ erred in finding hable to perform her past relevant work
because he failed to make a specific finding regarding the physical and mental demands of past

work.” Objections at 11. Romero’s argurhas based on the Tenth Circuit's decision in
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Winfrey v. Chater, 92 F.3d 1017 (10th Cir. 1998)nder Winfrey v. Chater, there are three

phases that an ALJ must complete as part of fet@pof the sequentiavaluation process. See

Doyal v. Barnhart, 331 F.3d 758, 760 (10th Cir. 200Bomero objects to Magistrate Judge

Ritter's analysis only as to the second and tbfrthese phases. See Objections at 11-13.

[I]n the second phase, [the ALJ] mustetenine the physical and mental demands
of the claimant’'s past relevant worka the final phase, the ALJ determines
whether the claimant has the abilityrteeet the job demands found in phase two
despite the mental and/or physitalitations found in phase one.

Doval v. Barnhart, 331 F.3d at 760.

The Tenth Circuit recognized that “[i]t ismproper for an ALJ to make RFC findings and
then to delegate the remaining phases of thefgtepanalysis to the votianal expert[.]” _Doyal
v. Barnhart, 331 F.3d at 761. Romero’s argunassumes that improper delegation is what
happened here. Sa#otion at 23; Objections at 11. Spically, Romero “claims the ALJ did
not find that she can perform the jobs ‘as generally performed,” and her testimony regarding her
jobs as actually performed iscionsistent with the RFC finding.'Objections at 11. The Court
disagrees with Romero. The ALJ concluded that Romero can perform her past work “as
generally performed pursuant to the DOT angeadormed by the claimarit Decision at 10,
Administrative Record at 28 The ALJ’s finding is based on a si@iption of Romero’s past
relevant work as the Vocational Expert describ8ge Social Security Administration Office of
Disability Adjudication and Review Transpti at 38-39, filed June 19, 2017 (Doc. 15-4),

Administrative Record at 7I2. As the_Doyal v. Barnhadourt recognized, this method is

proper. _Doyal v. Barnhart, 332.3d at 761 (“The ALJ did not tegate the analysis to the

vocational expert; instead, he quoted the VEEstimony approvinglyin support of his own

findings at phases two and thr&fghe analysis. There wasthong improper about this.”).
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Romero contends that her argument is distirerh the claimant’s in Doyal v. Barnhart.

See Objections at 11. She expkathat “there was no mention afdistinction between the jobs
as Ms. Romero performed them and as generally performed in the national economy.”
Objections at 12. Romero asks too much of Ahd. In rejecting this argument, Magistrate
Judge Ritter noted that, at the second phasalarimust obtain factual information about those
work demands which have a bearing on the o@lgi established limitations.” PFRD at 31

(quoting Winfrey v. Chater, 92 F.3d at 1024Here, the ALJ found Romero capable of

performing a full range of light work. It is not surprising, therefore, that the ALJ did not include
Romero’s self-imposed sitting and standing restnis either in the RF©r in her evaluation of
Romero’s past relevant work.

Undeterred, Romero argues that the Tentiouitis decision in Villalobos v. Colvin, 544

F. App’x 793, 797 (10th Cir. 2013)(unpublished), dietathe outcome here. The Court, having
reviewed that decision, agreesttwMagistrate Judge Ritter thdtis distinguishable from the

present case, because the ALJ in Villalobos Wwi@a@ompletely omitted phase two of the step-

four process, whereas the ALJ in this cagkrdit omit phase two. See PFRD at 32-33. Thus,

Villabos v. Colvin does not control here.

Finally, Romero argues that Magistrate Judjéer erred in distinguishing Burk v.
Astrue, 493 F. App’x 913 (10th €i2012)(unpublished). Romerasgument misapprehends the

PFRD’s analysis of Burk v. Astrue, because Magist Judge Ritter reliedn it. See PFRD at

34. As Magistrate Judge Ritter noted, even Ronmncedes in her briefing that “extensive
inquiry into the demands of pasbrk is not necessary” whereetlonly RFC restriction is for the

full range of light work. Motion at 24 (citing Bk v. Astrue for the propdt#on that “[t]here is

case law holding that where the only RFC restittvas for a full range of light work, extensive
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inquiry into the demands of pastork is not required.”). Rus, Burk v. Astrue supports the

ALJ's and Magistrate Judge Ritts reasoning in this caseThe Court, having carefully
reviewed Plaintiff’'s objections tthe Magistrate Judge’s PFRnludes that they lack a sound
basis in the cases’ facts aindthe applicable law.

IT IS ORDERED that: (i) Plaintiff Dolores A. Romero’s Motion to Reverse and
Remand for Payment of Benefits, or in tldternative, for Rehearing, with Supporting
Memorandum, filed September 5, 2017 (Doc. 20)xeasied; (ii) the Objections to Magistrate
Judge’s Proposed Findings and RecommendedoBison Pursuant to 28 U.S.C. § 636(b)(1),
filed February 7, 2018 (Doc. 28are overruled; and (iii) théagistrate Judge’s Proposed
Findings and Recommended Disposition, filed Jana®, 2018 (Doc. 27), is adopted in full.

Romero’s Complaint, filed March 27, 2017 (Doc. 1), is dismissed with prejudice.
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