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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

DANIEL ANGEL ARREOLA,
Plaintiff,
VS. NoCV 17-00407JCH/GBW
R.C. SMITH AS GEO CORPORATION,
J.W. BEAIRD, RUSSLE, GOMEZ,
SUSANA MARTINEZ AS NMDOC,
UNKNOWN OFFICERS,

Defendants.

MEMORANDUM OPINION AND ORDER

THISMATTER is before the Court under 28 U.S88 1915A and 1915(e)(2)(B) on the
Complaint for Violation of Civil Rights filed b¥rlaintiff Daniel AngelArreola on April 3, 2017.
(Doc. 1). The Court dismisses the Complaintféolure to state a claim on which relief can be
granted, but will permit Arrealthe opportunity to file aamended complaint.

Plaintiff Arreola is incarcerated at Northe&ew Mexico Detention Facility. (Doc. 2 at
1). He is proceeding pro se amdforma pauperis. Arreola filed his Civil Rights Complaint
Pursuant to 42 U.S.C. § 1983 onrA@B, 2017. Although cuently incarceratedt Northeast New
Mexico Detention Facility, his claims appear ttate to an unidentified prison facility in Hobbs.
(Doc. 1 at 1-3}. Arreola names six Defendants and alleges:

“Defendant R.C. Smith is a citizen of Hobbs New Mexico, and is employed as

Warden. . . R.C. Smith as warden i®t@rsee all well being of inmates in his

custody from NMDOC, even after beingtified of mistreanent he failed to

fix it, which in turn led to father abuse by prison officials.”

“Defendant J.W. Beaird is a citizefi Hobbs New Mexico, and is employed
as warden of security. . .As securigrden he oversees placement of inmates

t Although Plaintiff Arreola does not éhtify the facility in his Compliat, he is likely referring to
the Lea County Correctional Faty in Hobbs, New Mexico.
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as well as to mail. He knowingaftered and with-held mail sent to
facility, as well as failed to prett me from cruel and unusual punishment
while in custody . . .

Defendant Russle is a citizen oblbbs New Mexico, and is employed as
corrections officer . . .As officer its$duty to protect inmates from all forms
of abuse. He instead took adwage of his position of power and brought
forth forms of both mentalna sexual abuse himself. . .

Defendant Gomez is a citizen obbbs New Mexico, and is employed as
grievance officer . . .As grievanc#ioer its her duty to have and or
maintain all informal complaints and grievances filed at facility. Some
of the complaints | have filed hayet been returned and some held up to
a month before received back. I've respgel copies of past complaints to
her facility on several occasionstivno response from her at all. . .

Defendant Susana Martinez is azgti of Santa Fe, New Mexico, and is
employed as Governor of State. . .@gvernor of Statand head of prison
operations in New Mexico, its her duty put in place training for employees

and policies to insure the well beingdasafety of inmates in NMDOC custody

is a priority. Lack of employee trainihgd to abuse by prison officials. There

for duties failed by our head of state atidiader her as well failed given duties. . .
Defendant Unknown Officers are citizehHobbs, New Mexico, and are employed
as STIU officers. . . as officers they #&oeprotect from all forms of abuse. They
failed such when they themselves made sexual comments towards me and
brought forth the abuse. Theyléal their given duties as officers.”

(Doc. 1 at 1-3).

1. Standards for Failure to State a Claim
Plaintiff Arreolais proceeding pro se ama forma pauperi®n civil rightsclaims under 42
U.S.C. § 1983. The Court hasttiscretion to dismiss an forma paupericomplaintsua sponte
for failure to state a claim upon which relief may be granted under either Fed. R. Civ. P. 12(b)(6)
or 28 U.S.C. § 1915(e)(2)(B). Undeed. R. Civ. P. 12(b)(6) theo@rt must accept all well-pled
factual allegations, but not conclusory, unsupmbdélegations, and may not consider matters
outside the pleadingBell Atlantic Corp. v. Twombly550 U.S. 544, 555 (2007punn v. White,

880 F.2d 1188, 1190 (fCCir. 1989).The court may dismiss a cofant under Rule 12(b)(6) for



failure to state a claim if “it is ‘patently obvidubat the plaintiff coull not prevail on the facts
alleged.”Hall v. Bellmon 935 F.2d 1106, 1109 (10th Cir. 1991) (quotivigKinney v. Oklahoma
Dep’t of HumanServices925 F.2d 363, 365 (10th Cir. 1991\ plaintiff must allege “enough
facts to state a claim to reliefahis plausible on its face. Twombly,550 U.S. at 570. A claim
should be dismissed where it is ldgar factually insufficient to stte a plausible claim for relief.
Twombly 550 U.S. at 570.

Under 8 1915(e)(2)(B) the Coumbay dismiss the complaint at any time if the Court
determines the action fails to state a claim fdiefer is frivolous or malicious. 28 U.S.C. §
915(e)(2)(B)(2). The authority greed by § 1915 permits the couretbinusual power to pierce the
veil of the complaint's factual allegations andgndiiss those claims whose factual contentions are
clearly baseless\eitzke v. Williams490 U.S. 319, 327 (1989)See also Hall v. Bellmo®35
F.2d at 1109. The authoritg “pierce the veil of the complaia factual allegatins” means that a
court is not bound, as it usuallywsien making a determination based solely on the pleadings, to
accept without question the truthtbk plaintiff's allegationdenton v. Hernandes04 U.S. 25,
32-33 (1992). The Court is not reqadrto accept the truth of the plaintiff's allegations but, instead,
may go beyond the pleadings and consider any othieriala filed by the paies, as well as court
proceedings subject to judicial notié®enton,504 U.S. at 32-33.

In reviewing a pro se complaint, the Colilberally construes th&actual allegationsSee
Northington v. Jacksqre73 F.2d 1518, 1520-21 (10th Cir. 1992owever, a pro se plaintiff's
pleadings are judged by the samgalestandards that apply to &tigants and a @ se plaintiff
must abide by the applicable rules of coOgden v. San Juan Coun8p, F.3d 452, 455 (10Cir.

1994). The Court is not obligated craft legal theories for thelaintiff or to supply factual



allegations to support the plaiffis claims. Nor may the Court asse the role of advocate for the
pro se litigant.Hall v. Bellmon935 F.2d at 1110.

In deciding whether to dismiss the complaintpimole or in part, the Court is to consider
whether to allow plaintiff an opportunity to amend ttomplaint. Pro se plaintiffs should be given
a reasonable opportunity to remedy defects in their pleadRggnoldson v. Shillinge®07 F.2d
124, 126 (18 Cir. 1990). The opportunity to amenidosild be granted unless amendment would
be futile. Hall v. Bellmon 935 F.2d at 1109. An amendment is futile if the amended claims would
also be subject to immediate dismissal under rile 12(b)(6) or § 1%(e)(2)(B) standards.
Bradley v. Val-Mejias379 F.3d 892, 901 (¥0Cir. 2004).

2. Arreola’s Complaint Fails to State a Claim for Relief

Plaintiff Arreola seeks relief under 42 U.S&1983. Section 1983 is the exclusive vehicle
for vindication of substantive rights under the U.S. Constitut®eeBaker v. McCollan443 U.S.
137, 144 n. 3 (1979)Albright v. Oliver,510 U.S. 266, 271 (1994) (Section 1983 creates no
substantive rights; rather it is the means througichw plaintiff may seek redress for deprivations
of rights established in the ConstitutioBplden v. City of Topekd41 F.3d 1129 (f0Cir. 2006).
Section 1983 provides:

“Every person who, under color of any stat ordinance, regulation, custom,

or usage of any State . . .subjects orsesuo be subjected, any citizen of the

United States . . . to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shalliable to the party injured in

an action at law . . .”

42 U.S.C. § 1983. To state a claim for relief un¢f2lU.S.C. § 1983, a plaifitimust assert acts
by government officials acting undeolor of law that result in a @eivation of rights secured by

the United States Constitution. 42 U.S.C. § 19885t v. Atkins487 U.S. 42, 48 (1988). There

must be a connection between official conduckaplation of a constitutional right. Conduct that



is not connected to a constitutional atbn is not actiorfale under Section 198%eeTrask v.
Francg, 446 F.3d 1036, 1046 (1Cir. 1998).

Further, a civil rightsaction against a public offial or entity may nobe based solely on a
theory of respondeat sujpar liability for the a¢gions of co-workers osubordinates. A plaintiff
must plead that each government official,otigh the official’s own individual actions, has
violated the Constitution.Ashcroft v. Igbal 556 U.S. 662, 676, 129 S.Ct. 1937, 1948 (2009).
Plaintiff must allege some pnal involvement by an idengfl official in the alleged
constitutional violation to succeed under § 1988garty v. Gallegos523 F.3d 1147, 1162 (10
Cir. 2008). In a Section 1983 action, it is particularly important that a plaintiff's complaint “make
clear exactlyhois alleged to have domehat to whomto provide each individual with fair notice
as to the basis of theaiin against him or herRobbins v. Oklahom#&19 F.3d 1242, 1249-50
(10" Cir. 2008) (emphasis in the original). Nor do generalized statements that defendants caused
the deprivation of a constitutional right, withgaldusible supporting factluallegations, state any
claim for relief.Robbins v. Oklahom&19 F.3d at 1249-50. The Coudncludes that Plaintiff's
Complaint fails to state @aim for relief under § 1983.

Count I: In Count I, Plaintiff Arreola assertfpersonal abuse, corporal or unusual
punishment, mental abuse, right to mail, harrasrfgoL” (Doc. 1 at 4).As factual support, he
alleges that Defendant Beiardga@ holding mail for weeks, sometimes the mail would come torn
or not at all, and there was no signing of cedifieail. (Doc. 1 at 4).Arreola does not clearly
identify any constitutional right that he claimas violated, nor does tspecify how any of the
alleged conduct by Defendant Beaird was in atioh of a constitutionaright. Count | of
Arreola’s Complaint fails to state a § 1983aioi for relief against Defendant BeairdAshcroft v.

Igbal, 556 U.S. at 676.



Count II: Count Il of the Complaint asserts clairitg “personal abuse, mental abuse,
sexual misconduct, humilliation and harrasment (si(ip6c. 1 at 4). As thfactual basis of Count
I, Arreola alleges that he made on informaingmaint against Defendant Russle for making threats

of “checking me,” “putting me in my place,” araf Arreola “getting f __ed.” The informal
complaint was considered resolved by Defend&nigh and Beaird, which led to another incident
with Russle a week later, when Russle alleggdilled down Arreola’s pas and strip-searched
Arreola. (Doc. 1 at 4).

Arreola’s allegations do not state a constitutional claim against Defendant Beaird. The
Tenth Circuit has held that there is no clearly established constitutional right to be free from all
physical, sexual, or verbal tessment while incarceratefidkins v. Rodrigues9 F.3d 1034,
1037-38 (10th Cir.1995). The Eighth Amendment's itibn of cruel and unusual punishment
excludes from constitutional recognitide minimusabuse that does nosei to the level of
threats of violence or severe physical intimidatiddkins,59 F.3d at 1037/oddie v. Schnieder,
105 F.3d 857, 860—61 (2d Cir.1997). Avas allegations that Beaird made verbal threats,
alone, do not show the type of severe conductribes to the level of a constitutional violation.
Boddie, 105 F.3d at 860-61.

Nor do his allegations that Beaird pullddwn his pants and conducted a strip search
establish a violation of his righttognizable under the Eighth Angenent. Not all strip searches
are unconstitutionalFoote v. Spiegell18 F.3d 1416, 1425 (10th Cir. 1997). A policy or practice
of strip searching, even without reasonable sumpicmay be constitutiofig permissible.
Turner v. Safley482 U.S. 78, 89 (1987). Arreola providesfactual support thahe claimed strip

search was constitutialy unreasonable and é® not state a 8 1983 claim against Defendant

Beaird. Foote v. Spiegell18 F.3d at 1425.



The allegations similarly are not cognizal@el983 claim against Defendants Smith or
Russle. An inmate’s dissatisfaction with the prigyrievance process is rmatfficient to state a
viable constitutional claimBurnett v. Allbaugh715 F. App'x 848, 852 (10th Cir. 2017). The fact
that Defendants Smith and Russle considered Arreola’s informal complaint to be resolved is
legally and factually insufficient tetate a plausible claim for reliefwombly 550 U.S. at 570.
Count Il of the Complaint failto state a claim for relief.

Count 111: Count Il of Arreola’s Complaint is for ‘grsonal abuse, mental abuse, corporal
punishment, with holding certified documents.” (Ddécat 5). Plaintiff Areola claims that he
made informal complaints about sexual comméaytother officers, and that grievance officer
Gomez has withheld some documents even aftegaest for copies. (Dod at 5). Arreola’s
allegations do not § 1983 state a claim againsvaniee officer Gomez or the unnamed officers.

There is no independent cohgtional right to state administtive grievance procedures.
Boyd v. Werholtz443 F. App’x. 331, 332 (10th Cir. 2011). #et out, above, a viable due process
claim cannot rest on allegations of an unfair or inadequate grievance pfeedson Hallcy v.
Clements519 F. App’x. 521, 52410th Cir. 2013) (rejecting prisorig claim that prison director
violated due process by providing him with aadequate prisoner grievance reporting system);
Merryfield v. Jordan431 F. App’x. 743, 749-50 (10th CR011) (affirming dismissal of claim
that prison grievance policy was constitutionally inadequate because there is no constitutional right
to certain grievance procedureS)empa v. Wardl50 F. App’x. 905, 906-07, 909 (10th Cir. 2005)
(finding no error in judge’s dismissal of dueopess claim based on alleged ineffective prison
grievance procedure).

Nor does Arreola have a cditgtional right tocopies of grievance documentSee Fogle

v. Bonney 2009 WL 1765643, at *2 (D. Colo. 2009). Arraal claims that Diendant Gomez has



not been responsive to his requést copies of documents, algnfails to factually allege a
constitutional claim. Simildy, his vague allegations thainidentified officers made sexual
comments do not rise to the level of the kind&hodats of violence or severe physical intimidation
that can be remedied under § 198®dkins,59 F.3d at 1037Boddie v. Schnieded,05 F.3d at
860—-61. Count lll of the Complaint fails to state a constitutional claim for réliesmbly 550
U.S. at 570.

Defendant Susana Martinez: Last, Arreola names “SusamMartinez as NMDOC” as a

Defendant. (Doc. 1 at1). He claims that

“[a]s Governor of State and head ofgen operations in New Mexico, its her

duty to put in place training for employee®lgolicies. To insure the well being

and safety of inmates in NMDOC casdl is a priority. Lack of employee

training led to abuse by prison officiateere for duties failed by our head of

State and all under her asllvg~ailed given duties.”
(Doc. 1 at 3). Although Arreola ds not specify whether he isisgt Governor Martinez in her
official or individual capacity, tsed on the allegations of his Codaipt, the Court construes the
claims as official-capacity claimSee, e.gPoindexter v. WoodspB857 F. Supp. 443, 460 (D.
Kan. 1973)aff'd, 510 F.2d 464 (10th Cir. 1975). As suttke claims against her are claims
against the State of New Mexico. The State tsarfperson” within the meaning of 42 U.S.C. 8
1983 and, therefore, there is no remedy agé#iesState under 8 1983. Section 1983 does not
abrogate the statesbvereign immunitySee Will v. Michigan Dep’t of State Polie®1 U.S. 58,
67, 71 (1989). Therefore, the official capacity mlaiagainst Susana Martinez will be dismissed.
Will,, 491 U.S. at 63-64.

Plaintiff Arreola’s Complaint daenot allege persohi@mvolvement by an identified official

in any alleged constitutional violation. Arrad Complaint fails to specify any conduct on the

part of any Defendant that resdtin violation of aconstitutional right. The Complaint fails to



state a claim for relief against any individual Defendafishcroft v. Igbalb56 U.S. at 676frask
v. Francq 446 F.3d at 1046.
3. Arreola is Granted Leave to File an Amended Complaint

The Complaint is factually insufficient andilfato state any claim for § 1983 relief.
Twombly,550 U.S. at 570. The Court will dismidse Complaint and will grant Arreola the
opportunity to file an amendembmplaint specifying individualghe individualized actions, and
how Arreola claims those actions resulted in violation of constitutional rigfladsv. Bellmon,
935 F.2d at 1110, nt. 3 (pro se litigants are tgilen reasonable opportunity to remedy defects
in their pleadings). The amended complaint nstigte the facts of each separate claim and why
Plaintiff believes Plaintiff’'s constitutional rightgere violated. Arreola should include names of
individual defendants and theiffigial positions, a description aheir individual actions, and
relevant dates, if availablRobbins v. Oklahom&19 F.3d at 1249-50. Arremmay not re-assert
official-capacity claims agaih§&overnor Susana Martinédl/ill, 491 U.S. at 63-64.

IT ISORDERED:

(1) Complaint for Violation of Civil Rightgiled by Plaintiff Danel Angel Arreola on
April 3, 2017 (Doc. 1) iDISMISSED for failure to state a claim amhich relief can be granted;
and

(2) Plaintiff Arreola is grantetbave to file an amended comjpliawithin thirty (30) days

of entry of this Memorandum Opinion and Order.

Ma 1.

TED STATESDISTRICT JUDGE




