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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
JAMES SIMONES,
Plaintiff,
V. 1:17-cv-00434-MCA-LF
TAVENNER'S TOWING & RECOVERY,
MICHAEL TAVENNER OWNER
JOHN DOE EMPLOYEE,

Defendants.

PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court dafendant Tavenner’'s Towing & Recovery
and Michael Tavenner’s Motion @ismiss in Lieu of Answer filed April 17, 2017. Doc. 6. Pro
se plaintiff James Simones did not responthéomotion within the prescribed time period.
Accordingly, defendants filed notice of completion of briefing on May 8, 2017. Doc. 11.
Plaintiff submitted a response to defendants’ motion on May 24, 2017, entitled “Answer to
Defendant’s [sic] Motion to Dismiss in Lieu #inswer with Plaintiff’'s Motion to Dismiss
Without Prejudice.” Doc. 14. Pursuant28 U.S.C. 88 636(b)(1)(B), (b)(3), an@. Beach Fed.
Sav. & Loan Ass’n v. Wop801 F.2d 849 (10th Cir. 1990), th@hkbrable M. Christina Armijo
referred this case to me on May 22, 2017, “tocret hearings, Wvarranted, including
evidentiary hearings, and to pemin any legal analysiequired to recommend to the Court an

ultimate disposition of the case.” Doc. 13. Huayreviewed the submissions of the parties and

1 “A response must be served and filed withinrteen (14) calendar dagfter service of the
motion.” D.N.M.LR-Civ. 7.4(a). Three days added when the service is made by ma#b.F
R.Civ. P. 6(d). Defendants served their motion byl (fxoc. 6 at 6) and, #refore, plaintiff's
response was due no later than May 4, 2017.
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being fully apprised in the premises, | find thahis response, plaintiffoluntarily requests that
the Court dismiss his case pursuant to Rule 4] therefore, recommenbat this case be
dismissed without prejudice.
l. Background and Procedural Posture
Plaintiff initiated this casen Seventh Judicial Districtd@lirt, County of Torrance, State
of New Mexico. SeeDoc. 1 at 1; Doc. 1-1 at 1. Defgants removed the case to this Court
because plaintiff’'s complaint alleges violationshef Fourth and Fifth Amendment rights. Doc.
1 at 1; Doc. 1-1 at 2. Defendants tHged a motion to dismiss pursuant tac-R.Civ. P.
12(b)(6), contending that plaintiféiled to state a claim for which relief may be granted. Doc. 6.
As noted above, plaintiff did not respond in adiynfashion, which prompted defendants to file
a notice of completion of briefing. Doc. 1Plaintiff filed an untimely response on May 24,
2017. In his response, plaintiff explains thathad a medical issue which required surgery on
April 10, 2017, and other injuries that “[madeinitpossible for him to sufficiently advance his
claim in Case 1:17-cv-00434-[MCA]-LF.” Do&4. Accordingly, plaintiff requests that the
Court dismiss this case without prejudidd.
Il. Timeliness of Plaintiff's Response
Generally, the failure of a party to file asdrve a response to a tiem within the time
prescribed constitutes consent to grant thation. D.N.M.LR-Civ. 7.1(b). The Court may
extend the time to file a response at the requiestparty if the party failed to act because of

excusable negleét.Fep. R.Civ. P. 6(b)(1)(B). While courts will liberally construe a pro se

2 According to Black’s Law Dictionary, “excusable neglect” is:

A failure—which the law will excuse—to take some proper step at the proper
time (esp. in neglecting to answer a lawsuit) not because of the party’s own
carelessness, inattention, or willful disregard of the court’s process, but because of



party’s pleadings, pro se parties are not exdropt following the rules of procedure based on
their pro se statusSee Kay v. Bemis00 F.3d 1214, 1218 (10th Cir. 2007) (noting that the
Tenth Circuit has “repeatedly insisted that prepagies follow the sameiles of procedure that
govern other litigants”) (inteal quotation marks omitted).

Here, plaintiff explains that he was utabo respond to defendants’ motion due to
surgery and complications of @ceery. Although plaintiff does natdicate that the surgery was
an emergency, it appears that the recoway more complicated than expect&keDoc. 14.
Further, allowing the response will not pregelthe defendants because, in his response,
plaintiff asks the Court to dismiss his compta Accordingly, | find excusable neglect for
plaintiff's failure to respond tthe motion to dismiss.

[1I. Voluntary Dismissal

A party can voluntarily disnss his or her case withoaitcourt by filing a notice of
dismissal before the opposing party has sengednswer or a motion, or by filing a stipulation
of dismissal signed by all partiesed-R.Civ. P. 41(a)(1)(A). After an opposing party has filed
an answer or a motion, “an action maybe dismissehe plaintiff's reqast only by court order,

on terms that the court considers propereb.R.Civ. P. 41(a)(2). Here, because the defendants

some unexpected or unavoidable hindrancacordent or because of reliance on
the care and vigilance of the party’s coelns on a promise made by the adverse

party.

BLACK’sLAw DICTIONARY 871 (abridged 8th ed. 2005). Factosgd in determining whether a
party’s neglect is excusable include “[1] the darafeprejudice to theqonmoving party], [2] the
length of the delay and its poteadtimpact on judiciaproceedings, [3] the reason for the delay,
including whether it was within the reasonatdatrol of the movant, and [4] whether the

movant acted in good faith.United States v. Torre872 F.3d 1159, 1162 (10th Cir. 2004)
(quotingPioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. R'SBip U.S. 380, 402 (1993)).
“[llnadvertence, ignorance of the rsleor mistakes construing the rules do not usually constitute
‘excusable neglect.”Pioneer,507 U.S. at 392.



have served their motion to digs and the parties have not stipulated to dismissal, the Court
will need to issue an order dismissing this case.

V. Recommendation

Based on the foregoing reasons, | recommend that:
1) The Court accept plaintiff's response to chefants’ motion to dismiss as timely; and

2) Pursuant to plaintiff's vaintary dismissal under Rule 4he Court dismiss this case

without prejudice.

THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAYS OF SERVICE of
a copy of these Proposed Findings and Reoonended Disposition, they may file written
objections with the Clerk of the District Court pursuant to 28 U.S.C. § 636(b)(1)(C). A
party must file any objections with the Clerkof the District Court within the fourteen-day
period if that party wants to have appdlate review of the proposed findings and
recommended disposition. If no objections a filed, no appellate review will be allowed.
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aura Fashirlg
United States Maglstrate Judge




