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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

RAMON RICHARD SANCHEZ
Parent of the minors Elisa Sanchez
and Destiny Sanchez,

Plaintiff,
V. No. 17-CV-437 MV/KK

GEICO INDEMNITY COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

THISMATTER comes before the Court on Plaint#ffOpposed Motion for Dismissal of
Complaint for Uninsured Motorist Benefits and Attorney Fees (“Motion to Dismiss”) [Doc. 50].
The Court, having consideredetimotion, briefs, and relevantwa and being otherwise fully
informed, finds that the motion vgell-taken and will be granted.

BACKGROUND

On March 6, 2017, Feliz Rael, as personalgspntative and nekest friend of Elisa
Sanchez and Destiny Sanchez, commenced steninaction in state court. Doc. 1. The
complaint seeks damages arising out of Defah@&ICO Indemnity Company’s failure to pay
insurance claims for injuries suffered by the m&aevho were passengers in a vehicle driven off
an embankment by an underinsured motoridbc. 1. On April 11, 2017, Defendant removed
the case to this Courtld.

On May 23, 2017, the Court entered an @i@opting Joint Status Report and
Provisional Discovery Plan with Changes andiBgtCase Management Deadlines and an Order

Setting Rule 16 Settlement Conference. Od&;.Doc. 13. Thereafter, on August 17, 2017,
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the parties jointly moved to extend the case management deadlines. Doc. 17. The Court
granted the extension. Doc. 19. On Octdi® 2017, the parties again jointly moved to

extend the case management deadlines. Doc. 24. Following a status conference on November
15, 2017, the Court granted the motion aneaed the deadlines. Doc. 30.

On November 28, 2017, the parties jointly mib¥e postpone the sktinent conference,
citing “[d]elays in discovery and other cas@anagement deadlines [that] occurred in
consequence of withdrawal and substitution afrRiff's counsel” as grounds for the motion.
Doc. 31. On November 29, 2017, the Court gratttednotion and set a settlement conference
for June 15, 2018. Doc. 32. On January 29, 2017, Rael filed a motion seeking to substitute
Ramon Sanchez as the personal representativieeatbest friend of Ea Sanchez and Destiny
Sanchez. Doc. 36. The Court granted the motion on February 1, 2018. Doc. 39.

On April 3, 2018, Defendant filed an Emergency Motion for Case Management
Conference, indicating that Pl&iifis second set of attorneys haden terminated, and that the
“de facto Plaintiff, Jaime Sanchez, ha[d] apparemitijjcated that she wiliot retain new counsel
until May, 2018[,]” and outlining case managent issues arising from the purported
termination. Doc. 44. Simultaneously, Defendant filed a Motion for Summary Judgment.
Doc. 45.

On April 13, 2018, the Court held a telephosiiatus conference regarding Defendant’s
emergency motion. Doc. 47. During the confeeerPlaintiff’'s counsel, Ms. Padilla-Silver,
informed the Court that Plaifitwishes to dismiss the casedathat she had provided a proposed
motion to dismiss to Defendant’s coundét, Harwood. Doc. 48. Mr. Harwood expressed

concerns related to the prospetthe motion to dismiss.ld. The Court gave Ms. Padilla-



Silver a deadline of April 20, 2018, to fitke contemplated motion to dismis$d. Plaintiff
met that deadline, filing the instant Motion@essmiss on April 19, 2018. Doc. 50. That same
day, Defendant filed its opposition to the MottornDismiss. Doc. 51. Thereafter, on April
24, 2018, the Court stayed discovery. Doc. 55.

STANDARD

Rule 41(a)(2) of the FederRlles of Civil Procedure pvides that, once a defendant
files an answer or a motion for summary judgiméa plaintiff may volundrily dismiss an action
only upon order of the court."Ohlander v. Larson, 114 F.3d 1531, 1536-37 (10th Cir. 1997)
(citing Fed. R. Civ. P. 41(a)(2) (“Except a®pided in Rule 41(a)(1), an action may be
dismissed at the plaintiff's request only bgaurt order, on terms &l the court considers
proper.”). “The rule is designed “primarityg prevent voluntary dismissals which unfairly
affect the other side, and to permhié imposition of curative conditions.Clark v. Tansy, 13
F.3d 1407, 1411 (10th Cir. 1993). “Absent ‘legal pdige’ to the defendant, the district court
normally should grant such a dismissalOhlander, 114 F.3d at 1537.

In determining whether dismissal woulabgect the defendant to legal prejudice,
although not exhaustive, “relevdiactors the district coushould consider include: the
opposing party’s effort and expense in prepafargrial; excessive dejaand lack of diligence
on the part of the movant; insufficient explanataf the need for a dismissal; and the present
stage of litigation.” 1d. “Each factor need not be resetlvin favor of the moving party for
dismissal to be appropriate, noged each factor be resolvedawor of the opposing party for
denial of the motion to be proper.id. Further, “the district cotishould endeavor to insure

substantial justice is accorded to both partiebd” Accordingly, the court “must consider the



equities not only facing the defemdabut also those facing the piaff; a court’s refusal to do
so is a denial of a full and complegrercise of judicial discretion.”ld. Finally, “the
important factors in determiniriggal prejudice are those invahg the parties, not the court’s
time or effort spent on the caseld.

DISCUSSION

Plaintiff requests that theo@rt grant his motion to voluntarily dismiss this action under
Rule 41(a)(2). In support of his requdaintiff states thaPlaintiff’'s “counsel has
recommended”, and the minor children’s “next basiiil agree[s],” that “dismissal is in the best
interest of the minor children.” Doc. 50 { 4. Btdf indicates that it idis “plan that the case
will be refiled only after the minor children hawbtained a level of maturity where they can
have more control of the legal proceedindd. Plaintiff further represents that “[t]he
communication between the minor children, the next best friend and the minor children’s mother
prevents counsel from adequately representingnther children in this matter at this time.”

Id.

Defendant opposes the Motion to Dismiss. In support of its opposition, Defendant
argues that it “has been madeparticipate in this lawstusince March, @17, it has expended
considerable resources in defense and disgamehis matter,” and it “would be unfairly
prejudicial to the Defendant to dismiss thisecasthout consideratioaf its pending Summary
Judgment motion because the Defendant is estiigpermanent dismissal of the Plaintiff's
claims if its Motion is granted.” Doc. 51 at { 3.

The Court does not find that dismissal as fincture would cause Defendant to suffer

legal prejudice. First, while Defendant sumityastates that it has expended “considerable



resources” on this matter, Defendant providedetail or evidence regarding its expenditures.
Further, Defendant does not mention, much lessess, the factors retant to this Court’s
determination. With regard to those factéihgre is no evidence that Defendant has gone to
any effort or expense to prepdoe trial or that Plaintiff hasregaged in excessive delay or lack

of diligence in pursuing this action. Plaintifhs provided an explanation of the need for
dismissal, namely, that the minor children carv@tdequately represented at this time because
of a breakdown in communications among theotess people upon whom they must rely until
they reach the age of majority. With regardite present stage ofitjation, as noted above,
Defendant has not been obligated to compiy wase management deadlines, as those have
been extended multiple times, and discovery in this matter has been stayed.

Admittedly, Defendant has filed a motiorr fummary judgment. While “a party
should not be permitted to avoid an adverse decision on a dispositive motion by dismissing a
claim without prejudice,” it does najppear that Plaintiff's main to dismiss was designed to
avoid a decision on Defendant’s motion for summary judgméillips USA, Inc. v. Allflex
USA, Inc., 77 F.3d 354, 358 (10th Cir. 1996). The turmoil amongst the minor children’s
representatives, the pagijeand counsel is apparent from theord, and it is this turmoil which
Plaintiff credibly represents is the reason far fmotion. Further, Plaiifit alerted the Court of
his desire to dismiss thistaan only 10 days after Defendafiled its motion for summary
judgment. Thus, this is not a case whewgariiff delayed respondingp Defendant’s motion,
sought extensions on the ground thatneeded time to conducsdovery and respond, and then
squandered the opportunity, only to seek disrhisghout prejudice days before a response to

the dispositive motion was dueSeeid. (dismissing motion to dismiss where motion for



summary judgment had been pending for foonths, plaintiff had been granted additional time
to respond to motion and an ex$en of time for disavery, and plaintiff, who did not conduct
any further discovery, filed motion to dismisdfering “little explanation” for decision to
dismiss, only days before its response to summary judgment motion was due).

As noted above, this Court must consitter equities facing both Plaintiff and
Defendant. While dismissal might result infBredant being obligated to defend against the
same allegations in a future action, this incamence is outweighed ltlge hardship that will
most likely befall the minor children if they apbligated to remain in the current action, namely
that their interests will not be adequately eggmted. Further, if, as Defendant argues, it is
entitled to summary judgment its favor on any claims broughtaigst it by the minor children,
then it will remain so entitled the minor children decide to bg an action against it at some
later date. Under the circumstances, to enthatesubstantial justice is accorded to both
parties, the Court finds that itjgoper to grant Plaintiff's main to dismiss this action without
prejudice.

CONCLUSION

After considering the relevant factors, the Court finds that dismissal of this action will not
subject Defendant tiegal prejudice.

IT THEREFORE IS ORDERED that Plaintiff's Opposed Motion for Dismissal of
Complaint for Uninsured Motorist Benefits aAttorney Fees [Doc. 50] is GRANTED and the
instant action is DISMISSED WITHOUT PREJUDIGHirsuant to Rule 41(a)(2) of the Federal

Rules of Civil Procedure.



DATED this 8th day of February, 2019.




