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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

JAIME LOREE ARMIJO, on behalf of herself
andall others similarly situated

Plaintiff,
V. No. CIV 17-0440RB/KK

FEDEX GROUND PACKAGE SYSTEM, INC.
a foreign company

Defendant.

MEMORANDUM OPINION AND ORDER

This matter is before the Court dfedEx Ground Package System, Indvistion to
Dismissin Part filed onJune 15, 2017(Doc. 20.)Jurisdictionarises under 28 U.S.C. § 1332
Having considered the submissions of couaselthe relevant lawthe Court will GRANT IN
PART the Motion as outlined below.

Plaintiff Jaime Loree Armijo drove a delivery truck for FedEx Ground Packggtem,

Inc. (FedEx)for three years. During her tenure as a driver, reluéinely worked substantial
overtime hours, but because she was hired as an “independent contractor,” FedEx was not
obligated to pay her a penny of overtirSée was also responsible for a wide variety of business
chargesPlaintiff, on behalbf herself and others similarly situatetgw brings suit to disputine

legality of her relationship with FedEx and recover monetary damages to which she feels

entitled

! Plaintiff is a citizen of New Mexico, anfledExis a Delaware corporation with its principal place of business in
Pennsylvania. (Compl. 1 4D1.) There is no dispute regardirthe amount in controversythus it appears
jurisdiction appropriate under 28 U.S.C. § 1332.
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Background?

“On July 27, 2013, Plaintiff executed a contract with FedEx Ground to workpaskap
and delivery contract8r (a “driver”). (SeeDoc. 1 (Compl.) T 10see alsdDoc. 11.) Plaintiff
alleges that despitéis contract, the terms and conditions of her employment were such that she
and other drivers were employees of FedEx, not indepemndettactors. If. 11 1741.) The
guestion of whether Plaintiff was an independent contractor or an employee isecty dir
issue inFedExs Motion; consequently, the Court will assume for purposes of its analysis that
Plaintiff can successfully demonstrate she was an employee of FedEx.

When Plaintiff was hired as a driver for FedEx, she signed a -jicknd Delivery
Contractor Operating Agreement” (Operating AgreenefBee id Y 1, 10;see alsdoc. 11.)
The Operating Agreemeipdrovides for certain deductions to be made from the driver’'s paycheck
(referred to as a “settlement check” or a “settlement statemse€Doc. 1-1 at 14-16)),>
including, but not limited to fuel products, a “Timéff Program,” and a “Business Support
Package,” which includes “uniforms, communications and data processing equlipn@rit.
inspections, equipment washing, drug tests meeting D.O.T. requirements, andeotiseantd
services found in . . Addendum 7to the Operating Agreemer{Gee idat 18-19, 37,62, 70—
75.) Plaintiff elected, at a minimum, to participate in the “Business Supportdeathd. at 71-
72.) The Operating Agreememlso provides that FedEx “shall have no responsibility to make

deductions for, or to pay wages, benefits, health, welfare and pension costs, withholding for

% The facts in this section ateken from Plaintiff's Complaintand the exhibit attached to the Complaifthe
Operating AgreementSeeCompl; Doc. 11.) The Court will relate only those facts necessary to address this
Motion to Dismiss.

% The Court uses the CM/ECF page numberingfeOperating Agreemenhot thedocumens internal pagination.
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income taxes, unemployment insurance premiums, payroll taxes, disabilitgnosyremiums,
social security taxes, or any other similar charges . 1d..4{ 15.)

Plaintiff alleges that “[flor most of her tenure at FedEx Ground, [she] routimetited
60 hours a week, or more.” (Compl. { 13.) Plaintiff did not receive overtime pay for any hours
she worked over 40 in a weekd (1 59.)

Plaintiff brings three claims against FedEXx. First, she alleges that Fedatedit.M.
Stat. Ann. 8§ 581-22D) by not paying drivers overtime pay for hours worked over 40 in one
week. (d. 1 53-59.) Second, Plaintiff claims FedEx violated N.M. Stat. Ann. 818411,
because it withheld certain amounts from edgtiers paycheck in contravention of the statute.
(Id. 111 66-67.) Third, Plaintiff asserts a common law claim for unjust enrichmenf]{ 68-74.)
FedEx now moves to dismiss Plaintiff's second and third claims, as well as the claim for
liquidated damages Rlaintiff’s first claim for relief. SeeDoc. 20at1.)
Il. Legal Standard

In reviewing a motion to dismiss under Fed. R. Civ. P. 12(b)(6), the Court “must accept
all the wellpleaded allegations of the complaint as true and must construe them in the light most
favorable to the plaintiff.In re Gold Res. Corp. Sec. Litigi76 F.3d 1103, 1108 (10th Cir.
2015) (citation omitted)*To survie a motion to dismiss,the complaint does not need to
contain “detailed factual allegations,” but it “must contain sufficient factualematccepted as
true, to ‘state a claim to relief that is plausible on its fac&stcroft v.gbal, 556 U.S. 662678
(2009) (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to tthe&reasonable

inference that the defendant is liable for the miscondllieged.”Id. (citing Twombly 550 U.S.



at 556). Plausibility does not equate to probability, but there mustmbee than a sheer
possibility that a defendant has acted unlawfullg.(citing Twombly 550 U.S. at 556.)

“[W]hile ordinarily, a motion to dismiss must be converted to a motion for summary
judgment when the court considers matters outside the comdaafed. R. Civ. P. 12(d),
matters that are judicially noticeable do not have that eeetDuprey v. Twelfth Judicial Dist.
Court, 760 F. Supp. 2d 1180, 1193 (D.N.M. 2009) . . . .'Genesee Cty. EmpRet. Sys. v.
Thornburg Mortg. Sec. Tr. 2068 825 F. Supp. 2d 1082, 1122 (D.N.M. 2011) (internal citation
omitted).

Exhibits attached to a complaint are properly treated as part ofeaeings for

purposes of ruling on a motion to dismiss. Ordinarily, consideration of material

attached to a defendant’s answer or motion to dismiss requires the court to
convert the motion into one for summary judgment and afford the parties notice
and an opportunity to present relevant evidence. However, facts subject to judicial
notice may be considered in a Rule 12(b)(6) motion without converting the
motion to dismiss into a motion for summary judgment. This allows the court to
take judicial notice of & own files and records, as well as facts which are a matter

of public record. However, the documents may only be considered to show their

contents, not to prove the truth of matters asserted therein.

Id. at 112223 (quotingTal v. Hogan 453 F.3d1244, 1264 n.2410th Cir. 2006)(internal
guotation marks, alterations, and citations omitted)).
[l . Count ll: Plaintiff fails to state a claim for a violation of N.M. Stat. Ann. § 14-13-11.

Plaintiff's second claim revolves around certain deductions FedEx took from fP&inti
paycheck. $eeCompl. 11 6667.) Plaintiff alleges that FedEx violated N.M. Stat. Ann. 81B4
11 by taking deductions without following the process required by Sectia8-14(A). (Compl.
11 66-67.) Section 14-13-11(A) provides:

All assignments of wages or salaries due or to become due to any person, in order

to be valid, shall be acknowledged by the party making the assignment before a

notary public or other officer authorized to take acknowledgments. The
assignment shall be rec®d in the office of the county clerk of the county in



which the money is to be paid and a copy served upon the employer or person
who is to make payment.

N.M. Stat. Ann. § 14-13:1(A).

Count Il is devoid of details regarding #fedeductions, but a generous readinghs
Complaint andOperating Agreemerghowsthat Plaintiff enrolled in FedEx’s Business Support
Package program and authorized FedEx to take daily deductions from her gapchmsrtain
business expensesSde id.f1 32-33, 66-67; see ato Doc. 11 at 76-72.) Plaintiff argues that
she and all “class members are entitled to be reimbursed by FedEx Ground fauchll” s
deductions held in violation of this statuthl. ( 67.)FedEx contends that any deductions taken
from Plaintiff’'s paycheclare not properly defined as “assignments”; therefore, Sectidr3114
is inapplicable to the facts of this case. (Docl2ft 5-7.) The Court agrees that Plaintiff fails to
state a claim pursuant to Section1i3t11.

A. Rules of Statutory Construction

Plaintiff can point to no case or regulation applyifgction 14-13411 in a similar
situation. SeeDoc. 30at 8-10) Because “no controlling state decision exists” on this issue, the
Court “must attempt to predict what the state’s highest court would. dg’ Coffey v. United
States 870 F. Supp. 2d 1202, 1246 (D.N.M. 2012) (quotidgde v. EMCASCO Ins. GCal83
F.3d 657, 665—6610th Cir.2007)(internal quotation omittegl

“When interpreting statutefa court’s]responsibility is to search for amive effect to
the intent of the legislatufeCummings v. )Ray Assocs. of N.M., P,®@18 P.2d 1321, 1334
(N.M. 1996) A court’s “understanding of legislative intent is based primarily on the language of
the statute, anflhe court mustfirst consider ad apply the plain meaning of such languéadge.

(citing Roberts v. Sw. Cmty. Health Sen&37 P.2d 442445 (N.M. 1992) (internal citation



omitted). “This standard is sometimes called tph&in meaning rulé. Id. The “rule does not
requirea mechargal, literal interpretation of the statutory languade. (citing D’Avignon v.
Graham 823 P.2d 929, 93IN(M. Ct. App. 1991)(internal citations omittegl) Courts must not
rest ‘conclusions upon the plain meaning of the language if the intention dégdrstature
suggests a meaning different from that suggested by the literal langutgelai’ Id. (citing
Draper v. Mountain States Mut. Cas. C867 P.2d 1157, 115WN(M. 1994)(internal citations
omitted). “If the strict wording of the law suggesia absurd resulfcourts] may interpret the
statute to avoid such a restlid. (citing New Mexicov. Gutierrez 854 P.2d 878, 87N(M. Ct.
App.), cert. denied 854 P.2d 872N.M. 1993)(internal citations omittegl)“When analyzing a
statute from a particular statutory aaourts “must read the act in its entirety and construe all
the provisions together and attempt to view them as a harmonious 'widolgciting Roberts
837 P.2d at 44%internal citation omitted) “The plain meaning of particulatatutory language
will sometimes be modified when considered in the contextherctatutes from the same act.”
Id.

B. Interpretation of Section 1413-11

Plaintiff asserts that a wage deduction is the same as a wage assjghuseSection 14
13-11's requirement that “[a]ll assignments of wages or salaries due” be notanda@corded
applies to deductions taken by an employer. (Doc. 30 at 9.) An assignment is¢ftlhewhich
one person transfers to another, or causes to vest in that other, the whole of [thentigretst,
or property which he has in any realty or personalty, in possession or in action, sitaaay
interest, or subsidiary estate ther&ifid. (quotingAssignmentThe Law Dictionary, available at
https://thelawdictionary.org/assignm@nt/Plaintiff believes this “definition easily covers the

transaction at issue, which is FedEX’s retention of certain sums otherwadegty Armijo and



the class.” Id.) While the Court agrees that the plain megmf “assignment” could possibly be
construed to covesome ofthe deductions FedEx retained from Plaintiff's paychédinds that
such a meaning does not neatly fit within the larger context of the statabt@myevhen readn
its entirety See Cummigs 918 P.2d at 1334.

Sections 1413-1 through-25 are found in Chapter 14 of the New Mexico Statutes, which
is entitled “Records, Rules, Legal Notices, Oaths” and includietea such aghe Preservation,
Restoration and Destruction of Records (Article 1), Inspection of Public Re(artide 2),
Recording (Article 8), Records Affecting Real Property (Article 9)tadoPublic (Article 12a),
and Electronic Authentication of Documents (Article 15). Sectioi341 is specifically found
in the aticle on Acknowledgments and Oaths (Article 18j)ticle 13 also contains sections on
Administration of Oath (Section 1), Oaths; Power to Administer (Section 3), andaWaih of
Certain Prior Acknowledgmen{Section 23 Neither Article 13 nor Chapter idrelevant, as a
whole, to employment relationship&rticle 13 and Chapter 1deal withrecordings and notices.
Section 1413-11 sets out the legal requirements of one particular type of legal assigoime
one’s wages and the process by which such assignment shall be recorded in ordelido be v

The Court cannot finda definition of “assignment” in any sectiaf Article 13. As
FedEx notesgeeDoc. 33 at 6), applyin§ection 1413-11 to employer deductions would lead to
strange results, as the statutguiees that a copy of the assignment be “served upon the
employer or person who is to make payment.” N.M. Stat. Ann-E3141(A). The more logical
interpretation of “assignments” is that it applies to transfers of a portion ofjhleyee’s wages
to a hird party such as a creditor. In fact, Section113t11 is crosgeferenced underestion
35-127, which governs Garnishment; exemptions. N.M. Stat. Ann.-8235 (1978) (Repl.

Pamp. 1996) and cross references thereurider“Cross Referens2 notesfollowing Section



35-127 specifcally refer to ®ction 1413-11: “[flor acknowledgements for wage and salary
assignments, see -18-11 NMSA 1978.”ld. This reference shedsomelight on a legislative
intent to classify assignments not as employer deductionsndmet likelyas transfers to a third
party. The Court finds Plaintiff's argument regarding the definition ofijassents” unavailing.
C. Reading ®ction 1413-11 in Gnnection wih Section 504-2
FedEx contends that Plaintiff should have brought her claim under Sect8,50hich
governs “semimonthly and monthly pay days\.M. Stat. Ann. § 58-2(B). In relevant part,
the statute provides:
Except as provided by rules of the department of finance and administration for
payment of salaries and wages to state employees, other than employees of
institutions of higher education, promulgated pursuant to SectiohZLBIMSA
1978, an employer shallpay wages in full, less lawful deductions and less
payroll deductions authorized by the employer and employe&Vages shall be
paid in lawful money . . . without any reduction or deduction, except as may
be specifically stated in a written contract of hiring entered into at the the of
hiring. An employer shall provide an employee with a written receipt that
identifies the emplger and sets forth the employee’s gross pay, the number of
hours worked by the employee, the total wages and benefits earnee by th
employee and an itemized listing of all deductions withheld from the empfoyee’
gross pay.
N.M. Stat. Ann. § 581-2(B) (emphasis added). Undszction 504-2(B), employers may deduct
items as “stated in a written contract of hiring entered into at the time of hilthd@:his statute
appears to more closely align with the facts at issue here: in the “coritrachg’ Plaintiff and

FedEx signed on July 27, 2013, Plaintiff agreed to have certain expenditures deducted from her

paycheck. $eeDoc. 11 at 18 (“At Contractor’s election . . . FedEx Ground will provide a

* The Court recognizes that Plaintiff may not have a private right ofraatider section 58-2. See e.g, Bustillos
v. Bd. of Cty. Comm’rs of Hidalgo Cty810 F.R.D. 631, 6745 (D.N.M. 2015) (noting “that the New Mexico
Legislature did not intend to provide a private cause of action to recoveswag 504-2(b)”). This conclusion
does not change the Court’s analysis.



Business Support Package to Contractor at a per van charge . . . which amount shall be deducted
from Contractor's weekly settlement.”), 70—82e alsacCompl. § 10.)

Where statutes “coverflhe same subject matter[,]” the New Mexico Supreme Court
directs that the “be harmonized and construed together when possible . Staté ex rel.
Quintana v. SchnedaB55 P.2d 562, 56465 (N.M. 1993)(seeking to harmonize statutes found
in different chapters of the New Mexico statut@siing Inc. Cty. of Los Alamos v. Johnsair6
P.2d 1252, 1253N.M. 1989). Such a construction is not possible here, howevegusecthe
procedure mandated ine&ion 1413-11 for assignments is inconsistenitiwthe lesser
requirements of Section 802. WhereSection 1413-11 requires notarization and recordio
an assignment to be valid, Section-&Q(B) requires only that a payroll deduction be
“specifically gated in a written contract of hiring entered into at the time of hiring.” There is n
mention of notarization or recording in Section 50-4-2.

If the Court were to construe “assignments” to incledgloyer deductions specified in a
“contract of hiring,” then the statutes cover the same subject matter are in conflict
Therefore, the Court turns to the general/specific rule of statutory gotstr. “The rule that a
specific statute controls over a general statute dealing with the same subjectppéisronly
when the two statutes apply to the same condigtw Mexicoex rel. Stratton v. Gurley Motor
Co, 737 P.2d 1180, 118AN(M. Ct. App. 1987)(citations omitted). The general/specific rule
only applies “when . . . two statutes are in confliéiéw Mexico ex rel. Madrid v. UU Bar
Ranch Ltd. P’'ship114 P.3d 399, 404 (N.M. Ct. App. 2005) (citi@gizens for Incorporation,
Inc. v. Bd. of Cty. Comm’ys858 P.2d 86, 92 (N.M. Ct. Ay 1993) (holding that the
general/specific rule of statutory constiion ‘applies only when the statutory provisions are

conflicting”) (internal citation omitted)Stratton 737 P.2dcat 1082 (*holding that [ijn order for



a specific statute to prevail over the general, there must exist conflictingpstadtovisions . .
such that a necessary repugnancy cannot possibly be harmn{zedinal citations omitte(l)

The Court finds that Section 8B2, which is found in thehapter of the New Mexico
Statutes that deals with Employment Lamgre specifically addressése issue of deductions by
an employer from an employee’s paycheck. Secfidrnl3-11, nestledamong a legislative
scheme that is overwhelmingly unrelated to employment taare generally addresses the
discrete issue of an assignment of wages by an eemlognsideing the legislative scheme of
Sections 1413-11 and 5&4-2, the Court believes that New Mexico courts would fthet
Plaintiff hasnot statd a claimunder Section 143-11° Seeln re Grace H, 335 P.3d 746, 752
53 (N.M. 2014) (noting that “atatutory subsection may not be considered in a vacuum, but must
be considered in reference to the statute as a whole and in reference to statutes itleaheg w
same general subject matter”) (quotation omitt€nsequently, the Court will grant Fed&x
Motion to Dismiss with respect to Count lledcause Plaintiff hason pled facts sufficient to
‘state a claim to relief that is plausible on its facedShcroft 556 U.S. at678 (quotation
omitted).
IV.  Countlll: Plaintiff’'s claim for unjust enrichme nt fails.

In Count Ill, Plaintiff states a common law claim for unjust enrichment. (Com@84
74.) To prevail on a clainof unjust enrichment under New Mexico common ,|dane must
show that: (1) another has been knowingly benefitted as@giens€2) in a manner such that
allowance of the other to retain the benefit would be ufiju@ntiveros Insulation Co. v.

Sanchez3 P.3d 695, 698 (N.M. Ct. App. 2000) (citiRgstatement of the Law of Restitutgh

® Plaintiff refers to an Indiana statute that “specificaifuatesieductions with assignments.” (Doc. 30 at 10 (citing
Ind. Code § 222-6-1).) As FedEx points out, however, this statute is a provision of Indidfiaimum Wage Act
and is more akin toegtion 504-2 than it is toSection14-13-11. (SeeDoc. 33 at 5 (disussing Ind. Code 8§ 22-2-
1-13).)
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1, 40, 41 (1937, as supplemented through8)R&laintiff alleges that FedEx “has been
financially enriched by subjecting Plaintiff and other class members to tewwijccharges,
and/or expenses that typicallye borne by the employer . . . 18.(] 71.) Plaintiff contends that
FedEx “should be required to reimburse Plaintiff and other class members for suropem
deductions, charges and/or expenses under the doctrine of unjust enrichidefft.74.) The
Court finds that Plaintiff's claim for unjust enrichment must fail, because sheotidake any
showing in her Complaint “as to why [a] contract claim is not vialB=& Abraham v. WPX
Energy Prod., LLC20 F. Supp. 3d 1244, 1285 (D.N.M. 2014).

“New Mexico law strongly disfavors unjust enrichment claims when remediss e
under contractdw.” Steadfast2015 WL 12803775, at *4 (citinimsv. Sims930 P.2d 153, 159
(N.M. 1996) Dydek v. Dydek288 P.3d 872, 883 (N.M. Ct. App. 201®ntiveros 3 P.3d at
699 Elliott Indus. Ltd. P’ship v. BP Am. Prod. Cal07 F.3d 1091, 11147 (10th Cir.2005)
(citing Member Servs. Life Ins. Co. v. Am. NBank & Trust Co. of Sapulpd30 F.3d 950, 957
(10th Cir. 1997)):Abraham 20 F. Supp. 3d at 1276, 1286b); see also Qwest Corp. v. City of
Santa Fe No. 16CV-0617 RB/KBM, 2013 WL 12241274, at *12 (D.N.M. Feb. 8, 20aR)er
clarified, 2013 WL 12241269, (D.N.M. Apr. 5, 2013) (noting that in New Mexico, “unjust
enrichment is widely accepted as an alternative theory of recovery, shaeulthdtinder
determine that no contract between the partiessxigiting Starko Inc. v. Presbyterian Health
Plan, Inc, 276 P.3d 252, 278 (N.M. Ct. App. 201dgy’d on other ground§éN.M. 2014). While
there are at least two cases where the New Mexico Supreme Court allowedsarenmnghment
claim where the two parties were privity of contract the contracts in both cases were

“concededly unenforceableld. (citing Abraham 20 F. Supp. 3d at 12832 (discussind>anley
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v. City of Alamogordo577 P.2d 418 (N.M. 1978Rlatco Corp. v. Shayw428 P.2d 10 (N.M.
1967))).

In Danley, “the City of Alamogordo, New Mexico, hired a contractor to lay airsik
water line for a developing subdivision, but thetfter realizing that the City’ future plans
would eventually require a tanch water lire, the City asked the contractor to lay a-itezh
water line instead, which the contractor tlidbraham 20 F. Supp. 3d at 1281 (citiriganley,

577 P.2d at 419 “When the contractor presented the bill for the additional material costs, the
City stipulaed that the additional cost was reasonable, but it refused to pay the bill, because a
statute required that the City solicit sealed bids for purchases Id. (citing Danley, 577 P.2d

at 419). The Supreme Court of New Mexico permitted the contratdopursue the unjust
enrichment claim, but only because he could not pursue a contract claim; the @tevented

the City from entering a contract for the {4@ch water line without following the statutory
procedure of obtaining sealed bids for thecpase.”ld. at 1282 (citingDanley, 577 P.2d at

419).

In Platco Corp, “the plaintiff could not enforce the contract he had with the defendants,
because he performed the work in Arizona, he was not licengafiastractor in Arizona, and
Arizona law dered recovery to unlicensed contractdisl. (citing Platco Corp, 428 P.2d at 11).
“The Supreme Court of New Mexico affirméue district court’s decision to permit the plaintiff
to amend his complaint at the end of trial and allege that he was in a-sestnt relationship
with the defendantsid. (citing Platco Corp, 428 P.2d at 111 “Although not directly discussing
equitable principles or unjust enrichment, it seems that the Court of AppealsvoMiseco

viewedPlatco Corp. v. Shaws standing fothe proposition that the existence of a contract does

12



not foreclose equitable claims, but again, the contract was not enforcediica Corp. v.
Shaw” Id.

In decidingAbraham Judge Browning thoroughly analyzed New Mexico law on unjust
enrichment ad concluded that where a plaintiff's unjust enrichment claim is based on the same
subject matter that is governed by a contract, the Supreme Court of NeeoMeawld “require
the plaintiff to make some showing as to why the contract claim is not vidthlat 1285. The
factual circumstances &brahamare admittedly different than those hefee Steadfas015
WL 12803775, at *4 (discussifgbraham 20 F. Supp. 3d at 1276, 1285 (“dismissing an
unjust enrichment claim against a third party where the plaintiff did not plead aclebt
recovery from a privy party under contract law’)Ndnetheless, the reasoning expressed in
Abrahamis consistent with the state’'general distaste for equitable claims where a contract
claim remains viablé. Id. “Moreover, this view is awsistent with the Tenth Circust’
understanding of New Mexico laild. (citing Elliott Indus, 407 F.3d at 1117 &pplying New
Mexico law to permit an unjust enrichment claim offly]here the plaintiff has no alternative
right on anenforceable contra€} (quoting 26 RICHARD A. LORD, WILLISTON ON
CONTRACTS 8§ 68:5 (4th ed. 2004))).

Plaintiff has pledneither a contract claim nor facts to demonstrate that something has
prevented her from pursuing a contract remedy against FedEx for recovery of &mg of
“improper deductions, charges and/or expenses” to which Plaintiff claims siheed. Plaintiff
argues that “in the event” the Court finds that Armijo and the other class members
employees rather than independent contractorQgezating Agreement will be unenforceable.
(Doc. 30 at 11.) Yet Plaintiff's argument is merely hypothetical. Indekantiff fails to mention

the Operating Agreement's “Savings Clause,” which provides that “[i]f any @ this
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Agreement is declared ww/ful or unenforceable, the remainder of this Agreement shall remain
in full force and effect.” (Doc. -1 at 24.) Plaintiff also fails to cite any authority fogr theory

that the entire Operating Agreement is necessarily void if the Court findgifPlavas an
employee rather than an independent contradtorfollows, then, that Plaintiff's unjust
enrichment claim against FedEx must fail under New Mexico®l@ee SteadfasR015 WL
12803775, at *SAbraham 20 F. Supp. 3d at 12885. The Court will grant FedEx’s Motion to

Dismiss as to Count Ill.

® While neither party raises the issue, the Court notes that the Opekgtiegment provides it “shall be governed
by ard construed in accordance with the laws of the Commonwealth of Pesunisy™Doc. 11 at 25) Plaintiff has
carefully pled her Complaint to avoid a breach of contract claim. The factual underpinnfrigkiatiff's claims,
however, particularly those in her unjust enrichment claim, sprimg fire Operating Agreement.

Using New Mexico’s choicef law rules, the Court is confident that New Mexico courts would apply Niexico
law to Plaintiff's unjust enrichment claindeeAbraham 20 F. Supp. 3d d264-66. For unjust enrichment claims,
New Mexico courts use either “the law of the place of d&mnient,” see id.at 1265 (quotindRestatement (First) of
Conflict of Laws8 453), or for certain complex cases, “the ‘most significant relatiphgbsét],] which is used to
determine which state has the most significant relationship to the tiiansaedto the parties[,JFerrell v. Allstate
Ins. Co, 188 P.3d 1156, 1172 (N.M. 2008) (quotiRgstatement (Second) of Conflict of L&iv$88(1), at 575).
Here, New Mexico is both the place of enrichment and has the mosicsignrelationship to the transamti and
the parties.

Even if the Court appd Pennsylvania law, the result would be the same: Plaintiff's unjusthement claim could

not standSege.g, Abraham 20 F. Supp. 3d at 1266 (noting that “courts can ‘avoid a choice of law question when
the laws of the involved states would produce identical results™) (quétivger Bros., Inc. v. Boun¢g488 P.3d
1261, 1265 (N.M. Ct. App. 2008)). Under Pennsylvania law, “[a] cause of dotiamjust enrichment may arise
only when there is no expressnti@ct between the partiekhawaja v. RE/MAX Centrall51 A.3d 626, 633 (Pa.
Super. Ct. 2016) (citin¥illoresi v. Femminella856 A.2d 78, 84 (Pa. Super. Ct. 2004)) Kimawajg the court
explained that “[b]ecause a claim for unjust enrichment cannot sthed tliere is an express contract and because
[plaintiff's] allegations in this regard are based on the terms of sedmtaact,” it was proper to dismiss the unjust
enrichment claimld. at 634.

Here the allegations supporting Plaintiff's unjustriehment claim arise from the terms of the Operating
Agreement: FedEXx took certain deductions from Plaintiff's payclieat she expressly agreed to in the Operating
Agreement. Plaintiff makes no showing in her Complaint that the @pgragreement is umdorceable or void.
Thus, the Court finds that Pennsylvania courts would not allow her umishment claim to standee Villoresi
856 A.2d at 851 (finding that “the existence of the written agreememldveonfine [plaintiff] to a contract remedy
and preclude a claim of quasbntract”) (citation omitted). Accordingly, the Court can “avoid a choitéaw
guestion” because both New Mexico and Pennsylvania courts wouldhihdPlaintiff’'s unjust enrichment claim
may not stand as her Complaint is eutiy pled See Abrahanm0 F. Supp. 3d at 1266 (citation omitted).
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V. Count I: Plaintiff’s liquidated damages claim remains.

In Count I, Plaintiff alleges that FedEx violated N.M. Stat. Ann. $4822(D), New
Mexico’s “overtime law.” (Compl. 1 5%9.) Plaintiff contendshat because she and other class
members should have been classified as employees rather than as inuepenttactors,
FedEx violated Section 50-22(D) when it failed to pay timetime-anda-half for any hours they
worked over 40 hours in a weekection 504-22(D), which is part of New Mexico’s Minimum
Wage Ad, N.M. Stat. Ann. 88 5@-19-30 (1978MWA), mandates that “[a]n employee shall
not be required to work more than forty hours in any week of seven days, unless theenypl
paid one andnehalf times the employée regular hourly rate of pay for all hours worked in
excess of forty hoursN.M. Stat. Ann. § 54-22(D). Section 5@1-22 also sets New Mexico’s
minimum wage rateSeeN.M. Stat. Ann. 88 50-£22(A), (C).

Section 5&4-26 provides the penalties for an employer who violdteaMWA. Relevant
here is &ction 50-426(C):

In addition to penalties provided pursuant to this section, an employer who

violates any provision of Section 8022 NMSA 1978 shall be liable to the

employeesaffected in the amount of their unpaid or underpaid minimum wages

plus interest, and in an additional amount equal to twice the unpaid or underpaid

wages.
N.M. Stat. Ann. 8§ 581-26(C). Plaintiff reads the last clause of this provision as requiring the
empoyer to payliguidateddamagedor anyunpaid overtime.

FedEx disagrees and argues thettn 504-26(C) applies only to violations &ection
50-422’s minimum wage provisions, not to violationsSafction 504-22’s overtime provision.
(SeeDoc. 201 at 3-10) FedEx cites tdGarcia v. Crossmark, Inc.157 F. Supp. 3d 1046

(D.N.M. 2015), in support of its theory. Tl&arcia Court concluded that Section B8026(C)’s

damage<glause applies only to violations of the minimum wage provision, netdiations of
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the overtime provisionGarcia, 157 F. Supp. 3d at 10523. The court based its decision on two
main tenets of statutory construction. First, the court found titleaphraseshall be liable to the
employees affected in the amount of their unpaidiraterpaid minimum wages plus intefest
defines the later terrunpaid or underpaid wagésyhich, in turn, describes the relationship of
this section to § 5@[-]22” Id. at 1053 (citingUnited States v. Brung67 F.3d 1009, 10223
(10th Cir.2014) (courts ‘are required to construe a phrase within a statute with reference to its
accompanying words order to avoid the giving of unintended breatdtithe statuté) (citation
and internal quotation marks omittedpecond, under “the canon @fpressiainius est exclusio
alteriud,]” the court found that because the New Mexico legislature incluaeshimum wage's
in the statute, but not overtime, it intended to exclude overtime from the reach of thédlaw.
(citing Elwell v. Oklahoma ex rel. Bd. of Regents of Univ. of QK83 F.3d 1303, 1312 (10th
Cir. 2012) (“[clommon sense, reflected in the carepressio unius est exclusio alterius
suggests that the specification of [one provision] liespthe exclusion of others’{internal
citation and quotaton marks omitted). The court noted thatbtcause minimum wage and
overtime‘go hand in handas items generally discussed together, the drafting of this statute
raises thésensible inference that the term left out must have been meant to be eXclldled.
(quoting Barnhart v. Peabody Coal Co537 U.S. 149, 168§2003) (internalcitation and
guotation marksomitted). Finally, the court noted that because FLSA’s liquidated damages
clause specifically mentions both minimum wage and overtime violations, N\&Wco must
have intended a different result since it did not “simply import[] the relevantudaey’ Id.
(discussing 29 U.S.C. § 216(b)).

Plaintiff argues that a later cas@yvera v. McCoy Corp240 F. Supp. 3d 1150 (D.N.M.

2017), controls.§eeDoc. 30 at 124 3.) InRivera the court noted thembiguity in &ction 50-4-
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26(C) and held that an overtime claimant is entitled to treble danRigesa 240 F. Supp. 3d at
1159-60. TheRivera court found that any other result “would be contrary to the MWA'’s
remedial purpose, spirit, and inten: at 1159.

A. Statutory Interpretation of Section 504-26(C)

Where the meaning of a statute is clear and unambiguous, [courts aapply] the
statute as writteh.Sinclaire v. Elderhostel, Inc287 P.3d 978, 981 (N.M. Ct. App. 2012) (citing
Bishop v Evangelical Good Samaritan Sgc212 P.3d 361364 (N.M. 2009)).Where, however,
“the language of the legislative act is doubtful or an adherence to the literalwselsfwould
lead to injustie, absurdity[,] or contradiction, the statute will be construed according to it
obvious spirit or reason, even though this requires the rejection of words or the substitution of
others.”ld. (quotingBishop 212 P.3d aB64 (nternal quotation markslteration and citation
omitted).

It is entirely possible to read Section 8026(C) without any ambiguity. The clause at
issue, “unpaid or underpaiinimumwages,” exactly matches the title of-8@22: “Minimum
wages.”SeeYates v. United State$35 S. Ct1074, 1090, (2015]noting that “[tjtles canbe
useful devices to resolaoubtabout the meaning of a statute”) (quotation marks and citations
omitted); Tri-State Generation & Transmission Ass’n, Inc. v. D’Antp@&0 P.3d 1232, 1238
(N.M. 2012) (finding that “[flor the purpose of determining the legislative infemirts] may
look to the title, and ordinarily it may be considered as a part of the act ifsaegeto its
construction).

In its plural form, Section 5@-22 generally nandateshe minimumwagesemployers
must pay—either per hour, or per hour after 40 hours in one week. In its singular form, Section

50-4-22 refers to the wage a worker must be paid per 1868 504-22(A), (C).When Section
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50-426(C) refers to “minimumvages” in its plural form, therefore, particularly where it follows
the broad “any provision” introductory language, it is clear that thelddgis contemplated an
award of liquidated damages to both minimum wage and overtime claimants.

Ignoring thecritical singular and plural distinction, the Court agrédes the language of
Section 504-26(C) “is not ‘crystal clear.”SeeSinclaire 287 P.3d a®81 Because “the primary
goal when interpreting statutes is to further legislative interf@kifistusSt. Vincent Reg’l Med.
Ctr. v. DuarteAfara, 267 P.3d 7072 (N.M. Ct. App. 2011) (quotation omitted), the Court looks
“first to the stated purpose of the MWA[$inclaire 287 P.3d at 281. The MWA provides:

It is declared to be the policy of this act ¢b) establish minimum wage and

overtime compensation standards for all workers at levels consistent with their

health, efficiency and general wéléing, and (2) to safeguard existing minimum

wage and overtime compensation standards which are adequagentaimthe

health, efficiency and general wééing of workers against the unfair

competition of wage and hours standards which do not provide adequate

standards of living.
N.M. Stat. Ann. 8§ 5@1-19. “This declared policy recognizes that divee standards protect
workers’ health and welbeing by ensuring that workers are paid a premium for hours worked
beyond the number of hours deemed to be a reasonable maximum pér ldie@hting N.M.
Dep’t of Labor v. Echostar Congns Corp, 134 P.3d 780782 (N.M. Ct. App. 2006)
(“explaining that overtime statutes intettd compensate those who labored in excess of the
statutory maximum number of hours for the wear and tear of extra work and to spread

employment through inducing employers to shorten htesause of the pressure of extra

cost”) (internal quotation omitted)New Mexico courts interpret the MWA liberally, because it

" Contrast the plural form in the title of Section-&@2 with the singular form in the title of Section-5@3:
“Persons with a disability; minimum wage; director powers anésltitThere, the legislature is referring to only
one wage-the minimum wageplicable to persons whose “earning or productive capacity is impaired bicahy
or mental disability or injury or any other disability . . . .” N.M. Statn. § 504-23(A). Section 504-23 does not
address overtime, thus the title reflects its singuala@ntion.
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is a remedial statute enacted to “protect[] employees from coercive economiargiddsM.
Dep’t of Labor v. A.C. Elec., i, 965 P.2d 363, 36(N.M. Ct. App. 1998)Echostar Comitins
Corp,, 134 P.3d at 782.

Both FedEx and th&arcia Court focus on thevord “minimum” in theclause regarding
“unpaid or underpaidninimumwages.” FedEx maintains that the legislature’s emphasis
“minimum” and omission of “overtime” must mean that the legislature intended to exclude
overtime claimants from this damages provisi®uch an interpretation, however, not only
ignores the plural “minimum wagesglistinctiondiscussed above, but it alsountermands the
introductorylanguageof Section50-422(C), which mandates that “an employer who violates
any provision of Section 5&4-22 . . . shall be liable” for a damages awdfd] he [L]egislature
is presumed not to have used any surplus words in a statute; each word is to be givem”meanin
Baker v. Hedstrom309 P.3d 1047, 1053 (N.M. 2013) (quotiNgw Mexico ex rel. Helman v.
Gallegos 871 P.2d 1352, 1361 (N.M. 1994nternal citations omittedl) “This Court must
interpret a statute so as to avoid rendering the Legislature’s languagiusuige’ Id. at 1053
54 (citing Katz v. N.M. Dep’t of Human Servs., Income Support, Bi24 P.2d 39, 43 (N.M.
1981); Diamond v. Diamond 283 P.3d 260, 266 (N.M. 2012) (“We must assume the
[L]egislature chose its words advisedly to express its meaning unlessntinaryg intent clearly
appears.”) (internal quotation omitted)he broad reference to “any provision of Sectd4-

22,” which expresslyincludes N& Mexico’s overtime law, is atrong indication that the
legislature intended the penalties 0f6Q26(C) be given a wide scope.

Interpreting Section 5@-26 to include liquidated damages for both minimum wage and
overtime claimants ialsoconsistent witlthe FLSA penalties provision, which allows successful

claimants “the amount of their unpaid minimum wages, or their unpaid overtime canpens
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as the case may be, and in an additional equal amount as liquidated damages.” 29 U.S.C. §
216(b). TheGarcia Court read the differences between 28I1C. § 216(b) and 58-26(C) as
evidencinga statelegislative intent to limit damages only to minimum wage claim&egl57

F. Supp. 3d at 1053 he Sinclairecourt, though, observed thaheére is nothing in thMWA or

our case law that would preclude our interpreting the MWA as being consistenhevEh$A”
Sinclairg 298 P.3d at 981.Ifideed,[the New Mexico Court of Appealstated in reference to

the MWA and the FLSA thdf{w]hen two statutes cover the saswject matter, we attempt to
harmonize and construe them together in a way that facilitates their iopeeatd the
achievement of their goals.ld. (comparing New Mexico’s overtime law (Section-$22(D))

with the FLSA'’s overtime provision (29 U.S.C. § 20@Quoting A.C. Elec., InG.965 P.2d at

368). Both of these provisions provide for liquidated damages to employees who have not
received the required wages. While the wording of the federal statute is clearsteith of both
statutes is to proté vulnerable workerS.

Moreover provisions of the New Mexico Administrative Code support a finding that all
wage claimants-both minimum wage and overtime claimanrigre entitled to liquidated
damages under Section-8@26(C). Section 5@-27 gives the sta labor commissioner “the
authority to promulgate and issue rules and regulations necessary to setnaimtsaccomplish
the purposes of the Minimum Wage Act.” N.M. Stat. Ann. 845%/. The Labor Relations
Division (LRD) “establish[ed] standards and procedures for the administratiortioles 1, 4

and 6 of Chapter 50[,]” including the MWA1.1.4.6NMAC. A wage claimant may file a wage

8 Additionally, the FLSA’s minimum wage provision is found in a eliéint section than its overtime provisisee

29 U.S.C.88 206, 207while New Mexico’s MWA includes both in the same sectemeN.M.S.A. § 504-22. The
New Mexico Legislatte was able to refer tthe title of one statutory section that covers both types of wage
claimants.
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claim with the LRD, and the LRD has the authority to investigate the claim and estife@rc
MWA. Seell.1.4.100-108IMAC.

The LRD defines a “wage claimant” as “individual employee on behalf afhom a
wage claim is filed[,]”11.1.4.7(P)NMAC, and broadly defineSwages” as all amounts at
which the labor or service rendered is recompensed, whether the amount is fasedrtained
on a time, task, piece, commission basis or other method of calculating such amount[,]”

Stat. Ann. 8§ 5@1-1 (incorporated by referencde the definition of “wages[,]”11.1.4.7(O)
NMAC). The definition of “wages” is broad enough to coveertivme, and it is certainly not
limited to the minimum wagelndeed, the Statement of Wage Claim form available on the
LRD’s website includes “overtime” as one of the “Type of Wages ClainteeéStatement of
Wage Claim, N.M. Dep't of Workforce Solutions RD, available at
https://www.dws.state.nm.us/Portals/0/DM/LaborRelations/WAGE_CLARMised for ABQ _
1117.pdf (last visited Dec. 17, 2017).

The regulations provide that during an investigation of a wage claim, the LRD may
schedule a settlement meetiid..1.4.10NMAC. “If the claim involves a violation of Section
50-4-22 NMSA1978, the potential amount owed shall include the unpaid and underpaid wages of
the wage claimant, plus an additional amount equal to twice the amount of the unpaid or
underpaid wages.ld. If the parties do not settle and the claimant receives a hearing with the
LRD, the regulations again specify that where the watgm involves a violation of Section
50-422 NMSA 1978, the potential amount owed shall include the unpaid and underpaid wages
of the wage claimant, plus an additional amount equal to twice the amotir ohpaid or
underpaid wages.11.1.4.108NMAC. In both of these sections, the LRD regulations do not

distinguish minimum wage claims fronvertime claimsindeed, the regulations omit that pesky
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word, “minimum,” when defining a wage claimant’s damagéke regulations track the
language of Section 50-26C) in discussing a written determination of a wage cldtme
11.1.4.109NMAC. There, the regulations provide that where “the claim involves a violation of
any provision of Section 58-22 NMSA1978, damages shall include the amount of the
claimant’s unpaid minimum wages plus interest, and an additional amount equal tdhievice
unpaid or undgaid wages. Id. Again, the Court finds that the plural “minimum wages”
corresponds witkhe title of Section 5@-22, which governs both minimuamd overtime wages.

Finally, if overtime claimants are denied damages uieéetion 504-26(C), it appears
they could not recover monetary damages under any other provision of the MWA. To deny
overtime claimants all monetary recovery solely because of the reference tmiminvages”
would “thwart[]] the MWA’'s remedial purpose’and lead to “injustice, absurdity[,] or
contradiction” of the broad “any provision” language immediately preceding tlhiseclaee
Sinclairg 298 P.3d at 981 (quotation omitted). The Court finds such a result untenable.

In short, the Court finds that the phlirfminimum wages” language in Section-%0
26(C) clearly refers to the title of Section-8@22, as Section 58-26(C) provides damages for
claimants bringing a claim under “any provision” of Sectiord522. The Court “must assume
the [L]egislature chosethis plural form “advisedly,” and to assume otherwise injects
unnecessary ambiguity into the stati8eeDiamond 283 P.3d at 266 (quotation omitteByuen
if the “minimum wages” language of the penalties provision is ambiguous, theé Gour
compelled ¢ find that both minimum wage and overtime claimants are entitléidjumlated
damages due to the MWA'’s broad remedial purpose, the “any provision” languasion $0-
4-26(C), and the LRD regulations, which do not distinguish between the types of wage

clamants. It is clear to this Court that the Legislature intended to include ovetameants in
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the penalties provisionFedEx’s motion to dismiss Plaintiff's liquidated damages claim is
denied.
VI.  Conclusion

Plaintiff has mt pled facts sufficient to state a claim to reliehder Section 143-11,
thus the Court will dismiss Count Il without prejudice. Plaintiff's unjust dmnient claim may
not stand as her Complaint is currenglgd therefore, the Court will dismiss Count Il without
prejudice. Fimlly, the Court finds that Section 8626(C) allows Plaintiff's claim fordamages
in Count I. Accordingly, the Court will deny FedEx’s motion on that issue.

THEREFORE,

IT IS ORDERED thatFedEx Ground Package System, Inéfstion to Dismissn Part

(Doc. 20)is GRANTED IN PART.

ROBERT.C. BRACK

UNITED STATES DISTRICT JUDGE
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