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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

L. KIRK TOMPKINS andSUSIE TOMPKINS,
Plaintiffs,
V. No. CIV 17cv-0460 RB/KRS

LIFEWAY CHRISTIAN RESOURCES OF THE
SOUTHERN BAPTIST CONVENTION ;

THOM RAINER , President of Lifewagy

JERRY L. RHYNE, C.F.O. of Lifeway

LARRY D. CANNON, Sec.of Lifeway

DAVID WEEKLEY , Director of Glorieta 2.0, Inc;
TERRY LOOPER, Director of Glorieta2.0, Inc;
LEONARD RUSSO, Director of Glorieta 2.0, Inc;
ANTHONY SCOTT, Executive Director oGlorieta 2.0, Inc;
HAL HILL , Consulting Director ofGlorieta 2.0, Inc;
LINDA K. DEAN , Trustee of Lifewgyand

JEFF WARD, Director of Finance and Administration
of Glorieta 2.0, Inc,

Defendants.

MEMORANDUM OPINION AND ORDER

Defendant LifeWay Christian Resources (LifeWay) owned land in New Mexievenh
hosed Christian conferences, retreats, and canfkpem 1997 through 2013 Kirk and Susie
Tompkins Plaintiffs) leased a single lot dfifeWay’s land andmade improvements to the land
The parties’ lease agreement provided th&t) when the lease expiredifeWay had sole
discretionto renew or terminate the leagg) if LifeWay terminated the lease had the option to
buy any improvementsand(3) if LifeWay chose not to buthe improvements, Plaintiffs could
either remove them or ownership of the improvements would pass to LifeWay.

In June 2013, LifeWay contracted to sell its New Mexico property to Defé@larieta

2.0, Inc. Glorieta2.0). Lifeway gave Plaintiffs notice on September 11, 2013, that when Plaintiffs’
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lease expired on September 30, 2048 ,lease would not be renewatd LifeWay would not buy
the improvements. Plaintiffs filed suit in fedeaurtand asked theoeirt to stop (and later to
reverse) the sale of the propertyGéorieta2.0. On March 31, 2015, Judge Browning dismissed
Plaintiffs’ lawsuit, and the Tenth Circuit later affirmed tdatision

In 2017, Plaintiffs filed a second lawssieking damagesvhich iscurrentlybefore this
Court. Plaintiffs nowseek leavéo file a Second Amended Complaibefendants ask the Court
to deny the motion to amend agdantDefendantsummary judgment on Counts | through 111 of
Plaintiffs’ first Amended Complaint. Because the Court finds BHaintiffs’ claims are barred by
claim preclusion and they have failed tats a claim on which relief mdeen granted, the Court
will deny Plantiffs’ motion to amend, grant Defendants’ motion for summary judgment, and
dismiss this case with prejudice.
l. Legal Standards

Plaintiffs’ “pro se ... pleadings are to be construed liberally and held to a less stringent
standard than formal pleadingsfted by lawyers. ..” Garrett v. Selby Connor Maddux & Janer
425 F.3d 836,40 (10th Cir. 2005jquding Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991)
(internal citatios omitted)) The Court may not, however, “serv[e] as the litigant[s’] attorney in
constructing arguments and searching the rectald(€iting Hall, 935 F.2d at 1110

A. Motion to Amend Standard

Rule 15 allows a party to amend its pleading once as a matter of course in limited
circumstances. Fed. R. Civ. P. 15(a)(1). Otherwise, a party may only amend diaghih
“opposing party’s written consent or the court’s leave.” Fed. R. Civ. P. 15(a)(2). Ruleedts di
that leave shall be freely given “when justice so requirek."The purpose of the Rule is to

provide litigants ‘the maximum opportunity for each claim to be decided on its nathies than



on procedural niceties.’Minter v. Prime Kuip. Co, 451 F.3d 1196, 1204 (10th Cir. 2006)
(quoting Hardin v. ManitowoerForsythe Corp. 691 F.2d 449, 456 (10th Cir. 1982)nternal
citation omitted. A court may deny a motion for leave to amend where there has begne"
delay, bad faith or dilatory motive on the part of the movant, repeated failcmectaleficiencies
by amendments previously allowed, undue prejudice to the opposing party by virtue ohedlowa
of the amendment, futility of amendmeatg. . . .”ld. (quotingFoman v. Davis371U.S. 178,
182 (1962)).

“A proposed amendment is futile if the complaint, as amended, would be subject to
dismissal’ Gohier v. Enright 186 F.3d1216,1218 (10th Cir. 1999) (tthg Jefferson Cty. Sch.
Dist. No. R1 v. Moody’s Investor’s Servs., In¢75F.3d 848859 (10th Cir. 1999). “The futility
guestion is functionally equivalent to the question whether a complaint may be disfoisse
failure to state a claim. . .” Id. (citations omitted). In reviewing a motion to dismiss under Fed.
R. Civ. P. 12(b)(6), the Courtiust accept all the weileaded allegations of the complaint as true
and must construe them in the light most favorable to the plairtifiie Gold Res. Corp. Sec.
Litig., 776 F.3d 1103, 1108 (10th Cir. 20Xgudation omitted). To survive a motion to dismiss,
the complaint does not need to contain “detailed factual allegations,” but it “mushcarftaiient
factual matter, accepted as true, to ‘state a claim to relief that is plausitddame.” Ashcroft v.
Igbal, 556 U.S. 662, 678 (quotirell Atl. Corp. v. Twomb\550 U.S. 544, 555, 570 (2007

B. Summary Judgment Standard of Review

Summary judgment is appropriate when the Court, viewing the record in the light mos
favorable to the nonmoving party, determines “that there is no genuine dispute as taesi@y ma
fact and the movant is entitled to judgment as a matter of law.” FedivRP. 56(a);see also

Garrison v. Gambro, In¢.428 F.3d 933, 935 (10th Cir. 2009 fact is “material” if it could



influence the determination of the s#inderson v. Liberty Lobbinc., 477 U.S. 242, 248 (1986).
A dispute over a material fact is “genuine” if a reasonable trier of fact could eetwerdict for
either party.ld. The moving party bears the initial responsibility of “show[ing] that thesnis
absence of evidence to support the nonmoving party’s ddaechus Indus., Inc. v. Arvin lad.,
Inc., 939 F.2d 887, 891 (10th Cir. 1991) (quoti@glotex Corp. v. Catretd77 U.S. 317, 325
(1986)).

Once the moving party meets this burden, Rule 56(e) “requires the nonmoving party to go
beyond the pleadings and by [their] own affidavits, or by the depositions, answers to
interrogatories, and admissions on file, designate specific facts showinfpelais a genuine
issue for trial.”"Celotex 477 U.S. at 324 (quotation marks omitted). The party opposing a motion
for summary judgment “must set forth specific facts showing that there is a géssue for trial
as to those dispositive matters for which it carries the burden of pAygblied Genetics Int'l,

Inc. v. First Affiliated Sec., Inc912 F.2d 1238, 1241 (10th Cir. 1990) (citidglotex 477 U.S. at
324). Rule 56(c) provides that “[a] party asserting that a fact . . . is gendigglited must support
the assertion by . . . citing to particular parts of materials in the record, mglddpositions,
documents, electronically stored information, affidavits or declaratioqslations (including
those made for purposes of the motion only), admissions, interrogatory answers, or @halsmat
....7 Fed. R. Civ. P. 56(c)(1)(A). The respondent may not simply “rest on mere altegati
denials of his pleadingsAnderson477 U.S. at 25Nor can a party “avoid summary judgment
by repeating conclusory opinions, allegations unsupported by specific facipeculation.”
Colony Nat'l Ins. Co. v. OmeNo. 072123JAR, 2008 WL 2309005, &t (D. Kan. June 2, 2008)
(citing Fed. R. Civ. P. 56(elrgo v. Blue Cross & Blue Shield of Kan., |n€52 F.3d 1193, 1199

(10th Cir. 2006)). “In a response to a motion for summary judgment, a party cannot rest on



ignorance of facts, on speculation, or on suspicion and may not escape summarwyiul ginee
mere hope that something will turn up at trig&@dénaway v. Smitl853 F.2d 789, 794 (10th Cir.
1988) (citations omitted).

. Background

Before laying out the relevant facts and procedural background of the casecissary
for the Court to resolve the parties’ disputed facts to the extent they wihirthe Court’s ruling
on summary judgment.

A. Resolution of Disputed Facts

1. Undisputed Material Facts

Plaintiffs agree with Defendantstatements in Material Facts Nds.15-17 and 24; thus,
these facts are admitted as undisput8deDoc. 81 at 16, 21-22.)

Plaintiffs dispute the remaining 26 of Defendants’ 31 Material Facts, but thetsnajo
Plaintiffs’ responses are comprised afnclusoryand unsupported legal conclusions without
citations to the recordSge id.at 16-23.) Specifically, Plaintiffs “disagree with” Defendants’
Material Facts Nos. 2, 4, 5, 10, 13728, 23, and 2831. Plaintiffs fail, however, to reference any
portion of the record in response to these fa@ge(id. Because Plaintiff§ail to specifically
controvert the facts assertedth citations to the recordhe Court deemshese factdo be
undisputedSeeD.N.M. LR-Civ. 56.1(b) (providing that the Court W deem the movant’s material
facts undisputed unless the non-moving party specifically controverts those facts)

While Plaintiffs cite to the record in response to Material Facts Nos93,1%12 and 14
(seeid. at 16-21), the cited material does not specifically controvert the facts dllétgreover,
Plaintiffs’ responses are primarily comprised of argument, conjecture, aaldclagclusions.

Accordingly, the Court deems these facts to be undisputed.



2. Disputed Facts

Plaintiffs present evidence tshow that a genuine dispute exists about Defendants’
Material Fact No. 6-whether LifeWay operated the Glorieta Conference Center (GCC) at a loss.
(SeeDocs. 78 at 4; 81 at 18 (citing Doc.-8% 82 at 3.) The Court finds, howevdrat this fact is
immaterial to its determination of this lawsuit.

Plaintiffs’ responses to Material Facts Nos. 22 and 31 help clarify their int@aunt 111
of their First and Second Amended Complaints, and the Court will discuss them in sailne det
First, Defendants discgsin Material Fact No. 22 that after Judge Browning dismissed the 2013
lawsuitt (Tompkins v. Exec. Comm. of the S. Baptist ConveritBev0840IB/RHS 2015 WL
1568375(D.N.M. Mar. 31, 201% (the “Tompkins IMarch 2015 Order”)), Plaintiffs appealed to
the Tenth Circuit. SeeDoc. 78 at 7 (citingrompkins v. Lifeway Christian Res. of the S. Baptist
Convention671 F. App’x 1034 (10th Cir. 2016)Tompkins I1)).) Relevant to Material Fact No.
22, the Tenth Circuit disagreed with Plaintiffs’ contention oneappgthat their complaint
contained a plausible claim of” either procedural or substantive unconscityniabihe terms of
the lease agreement between Plaintiffs and LifeWaynpkins I] 671 F. App’x at 1036 (noting
that “[a]lthough the terms of the le@s at issue operated to the detriment of the Tompkins, the
operative complaint does not contain allegations suggesting procedural umcabity[,] . . .
[nJor have” Plaintiffs sufficiently shown substantive unconscionability)inifes respondto
Material Fact No. 22 by alleginghat their courappointed counsel “incorrectly pled” the
unconscionable contract theory to the Tenth Circuit, and their intent was to laastne iGlorieta

2.0 “contract, originally referenced in a ‘Donor Group Letter” was unconscienédbbc. 81 at

22 (citing Docs. 8413; 8114; 725).) It is unclear what contract Plaintiffs reference herehas t

1 The Court will refer to the docket in the 2013 lawsuit, 13cv0840T ampkins I
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Donor Group Letter references two potential contracse for Glorieta 2.0 to buy GCC, atie

other a discussion of affe for Glorieta 2.0 to potentially enter into a contract to buy Plaintiffs’
home. EeeDoc. 8%13 (discussing LifeWay'’s decision to sell GCC and the leaseholders’ options
once their leases expire, including one alternative “that would allow [figitd sell the existing
improvements to” Glorieta 2.0).) Regardless, the Court finds that this distiréatisofar as it
concerns Plaintiffs’ intent before the TentirdDit—is immaterial to its determination of these
motions.

In Material Fact No. 31, Defendardtate that Plaintiffs now reassert, in Count Il of their
Amended ComplaintseeDoc. 20 at 17 658 (the “First Amended Complaint’§):claims that
LifeWay's sale of the [GCC] was improper, and that their ground lease wigwhy was
unconscionable.” (Bc. 78 at 9.) Plaintiffs dispute this fact and clarify that “the LifeWayeléas
not alleged unconscionable.” (Doc. 81 at 23.) Plaintiffs do not dispute that Cousthisas claim
that the GCC sale contract was unconscionalilg. The Court notes &t Count Ill may also be
construed to assert a claim that #ewoLifeWay and Glorieta 2.0 presented to Plaintfffee “2015
Offer”) to buy their home for $84,999 was unconscionable because it would unjustly enrich
Defendants at Plaintiffs’ expens&egDocs. 20 11 67, 77; 7211 47 (asserting that Glorieta 2.0
“knowingly benefited at Plaintiffs['] expense reaping great value @unisto an unconscionable
contract if not fairly compensated for Private Property”), 57 (assertihngRlaantiffs’ complairt

adequately presents a claim to declareWay's presentation of [Glorieta 2.0] contract to

2 The Court notes that the language in Count IIl of Plaintiffs’ Second Amendegl&lotris practically
identical to that in Count Il of their First Amended Complai@oifpareDoc. 721 11 4558, with Doc.
20 71 65-78.)



Plaintiffs void on the basis of Unconscionability”);-81Y 14.) The Court will consider both
interpretations of Count Il in this Opinion.

B. Factual and Procedural Background

Until 2013, LifeWay ownethe GCC, a 2,406acre facilityin New Mexicowhere LifeWay
organized Christian conferences and other evédts. 78 at 31 1.) For many yeard,ifeWay
entered into ground leases with individualsereinLifeWay leased portions of tH@CC property
that were “not. . . needed for immediate development,” and the individuals were allowed to
construct and maintain “homes and other improvements to be used and operated in accordance
with the plans and purposef GCC. (Doc. 78D at 1;seealsoDocs. 78 at 4 §2; 7B at 3 1 10
In 1997 Plaintiffs entered into groundlease agreement with LifeWay, which the parties renewed
several times over the yeafSeeDocs. 78-C; 78-D.) Pursuant tdhe lease agreemenitjfeWay
retained ownership of the larahd Plaintiffs owned the improvemeriteey constructed othe
land* (SeeDoc. 78 at 4 1 2see alsoDoc. 78D at4-5.) The lease agreemeptovided that
LifeWay retained the sole discretion both to sell the landoand/decline to renew the leas8eé
Doc. 78 at 4 § Fee alsdoc. 78D at 4-5.) If LifeWay declined to renew the lease with Plaintiffs,
the terms of the lease agreement allowed LifeWay to buy the improventzdBoC. 78 at 41

4; see alsdoc. 78D at 4-5.) In the event LifeWay declined to buy the improvements, Plaintiffs

3 For the purposes of thi®pinion the Court adopts the facts alleged in Plaintiffs’ First and Second
Amended Complaints (Docs. 20;-12 as true and views the allegations in the light most favorable to
Plaintiffs. See Smith v. United Staté&61 F.3d 1090, 1098 (10th Cir. 2009). Additionally, as discussed in
Section lI(A)(1), the Court adopts the undisputed material facts iendahts’ motion for summary
judgment that Plaintiffs failed to specifically controvert. Whesievant, the Court references documents
and exhibits fronTompkins khatthe parties have discussed in their briefs.

4 Plaintiffs actually purchased and made improvements to a house that thejrifachitonstructed on the
lot pursuant to a prior lease agreement with LifeW&geDoc. 78 at 3 1 1 (citingompkins | Docs. 110
at4 110-3).)



would have six months to remove the improvements or ownership of the improvements would
pass to LifeWay.feeDoc. 78 at 4 4;see alsdoc. 78D at 4-5.)

In June 2013l.ifeWay ageed to sellGCC toGlorieta2.0 for $1.00 (SeeDocs. 78 at 5 |
9; 78E at 31 8.) Plaintiffs, who believed that the sale of GCC violated their rights, filed the
Tompkins lawsuit in September 2013, seeking to di@pd later to reverséhe sale. $eeDocs.
78 at 57 10; Tompkins | Doc. 1.) Plaintiffs named 128 defendammts|uding all but twoof the
individuals and/or entities who are defendants in the current lawSea¢Dpoc. 78 at 57 10;
Tompkins 1Doc. 1.) LifeWay wrote to Plaintiffs on September 11, 2013, after the sale closed,
“and informed them that their lease would not be renewed after it expired on Bep8m2013,
that LifeWay would not be purchasing the improvements, and that Plaintiffs wouldshave
months after expiration to remottee improvements should they choose to do so.” (Doc. 78 at 5
1 11 (citing Doc. 783).)

TheTompkins kourt dismissed with prejudice 113 of the nardetendantdeavingmany
of the same defendants Plaintiffs sue in the current lawsuit, incliifendantdfkainer, Rhyne,
Cannon, LooperWeekley, RussolifeWay, and Glorieta 2.0. See Tompkins | Doc. 102)
Plaintiffs filed a Third Amended ComplainTompkins | Doc. 125) The Tompkins ldefendants
filed motions to dismiss.See Tompkins, IDocs.131; 137; 139) Judge Browning dismissed
Plaintiffs’ 2013 claims in two separate opinions. Filsijge Browninglismissed Plaintiffs’ third
amended complaint as to Defendants Weekley, Russo, and Looper on the basis that the court
lacked general or spedifpersonal jurisdiction ovénem?® (See Tompkins Docs. 172at 33 { 32,

42 1 60, 45 § 7947 1187-88, 77-78 111 1, 3, 5; 178 at 13-14; 186 at § n.1.

®The Court also dismissed Ritiffs’ claims against a fourth individual defendant who is not nameien
current action.eeDoc. 186 at 5 n.1.)



Secondthe courtdismissed the remainder of Plaintiffs’ third amended complaittien
Tompkins IMarch 2015 OrderSee2015 WL 1568375With respect to the remaining individual
defendants (Rainer, Rhyne, and Cannon), the court dismissed all three of &laiaiiffis for
failure to state a clainBee id.at *4-7. With respect to the corporate defent$a(LifeWay and
Glorieta2.0), the court found that Plaintiffs lacked standing to assert the first two countsilatd fa
to state a claim in the third coustee idat *7-11.

Plaintiffsappealedo the Tenth Circuftand“raised the additional argument that the ground
lease between them and LifeWay was an unconscionable contract under New Mexi (See
Doc. 78 at 7 1 223ee also Tompkins, 71 F. App’x at 1036. The Tenth Circuit affirmed Judge
Browning’srulings and rejected Plaintiffclaim thd the lease was unconscional3ee id.

On April 20, 2015, shortly after Judge Browning dismissed Plaintiffs’ clainfs\Way’s
General Counsel, Defendant Cannon, sent Plaintiffs a letter offering to puRtha#éfs’ home
on the GCC property for $84,999 (tB615 Offej. (SeeDoc. 721 | 30.)Plaintiffs believe the
20150ffer was draftedby LifeWay andGlorieta2.0s leadership, including Defendants Weekley,
Looper, Russo, Rainer, Rhyne, and Canndoh. gt 18  38.)Defendants Hill and Scott also
approached Plaintiffs about LifeWay2015 Offer. (Id. at 15-16 { 31.) The2015 Offer
undervalued the property, which Plaintiffs assert is valued at $283l83®laintiffs refused the
20150ffer. (d. at 15 ¥ 30.)

Plainiffs filed the current lawsuiin April 2017. In their original Complaint, Plaintiffs
brought claims fo(l) fraud,(Il) denial of constitutional due proceél$l) unconscionable contract,

and (IV) breach of fiduciary duty to properly inform and dispose of hazardous toxic chemical

6 Relevant to the Court’s analysisthis Opinion Plaintiffs did not appeal Judge Browning’s decision that
the Court lacked personal jurisdiction over Defendants Weekley, Russo, and. [Semp&ompkins,|671
F. App’x at 1036 n.2 (citation omitted).
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waste. §eeDoc. 1.)Plaintiffs filed a FirstAmended Complairghortly thereafter and assertbe
same four claims, as well as a fifth claim @) extortion and malice aforethough&deDoc. 20.)
Defendants filed three motis to dismiss.§eeDocs. 23-25.)Judge Armijo granted the motions
with respect to PlaintiffSfourth andfifth claims (seeDoc. 71 at 912),and denied the motions
with respect to the firdhreecounts of Plaintiffs’First Amended Complainid. at 6-9). Judge
Armijo alsograntedPlaintiffs leave to fileanother amended complainid.(at 12—-13.)

On May 7, 2018 pPlaintiffs moved tofile a Second Amended Complaint. (Doc. 72.)
Defendantamovedfor summary judgment othe first threecounts of Plaintiffs’First Amended
Complaint on June 21, 2018. (Doc. 78.) The lawsuit was reassigned to the undersigned judge on
October 26, 2018 SeeDoc. 86.)

IIl.  The Court will grant Defendants’ motion for summary judgment, deny Plaintiffs’
motion to amend, and dismiss thdawsuit.

Plaintiffs seek leave to file a Second Amended Complaiatld several allegations to their
existingCounts Hll. (SeeDoc. 72.) Plaintiffs’ proposed changes to Court hre minor, and
the Court’s decisiomo grant summary judgmemtould be the same regardless of the operative
complaint Defendants move for summary judgment on these claims on the hasiseodind claim
preclusion. $eeDoc. 78.)Plaintiffs also seek to add/o new claims: “bierigging” in Count IV,
and “breach of fiduciary” in Count VSgeDoc. 7241 11 59-83.)

Defendants argue that all five of Plaintiffs’ claims are barred by claim andloe is
preclusion. Defendantdsoobject to the addition of Counts IV and V on the basis that it prejudices
them “by forcing them toaspond to new allegations and legal theoraes! thatCounts IV and V

“fail to state a claim upon which relief can be granted . . . .” (Doc. 74 at 2.)
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A. IssuePreclusion

The doctrine of “issue preclusion bars a party from relitigating an issuetdrasesuffered
an adverse determination on the issue, even if the issue arises when the partying purs
defending against a different clainPark Lake Res. Ltd. Liab. v. U.S. Degf Agric., 378 F.3d
1132, 1136 (10th Cir. 2004) (citifgodge v. Cotter Corp203 F.3d 1190, 1198 (10th Cir. 2000)
(“When an issue of ultimate fact has once been determined by a valid and final ntdiyae
issue cannot again be litigated between the same parties in any future |@wsugrhal quotation
omitted).

In general, issue preclusion applies when:

(1) the issue previously decided is identical with the one presented in the action i

question, (2) the prior action has been finally adjudicated on the merits, (3) the party

against whom the doctrine is invoked was a party, or in privity with a party, to the

prior adjudication, and (4) the party against whom the doctrine is raised had a full

and fair opportunity to litigate the issue in the prior action.

Id. (quotingDodge 203 F.3d at 1198§)nternal citations omitted)

1. Plaintiffs’ claims against Defendants Weekley, Russo, and Looper are
barred by issue preclusion.

Defendants contend that Plaintiffs’ claims against Defendants WeeklsyoRand Looper
are barred by issue preclusion. (Doc. 78 at 19.) Plaintiffs only object based oectimal s
element—whether the 2013 lawsuit was adjudicated on the merits. (Doc. 81 at 13-14.)

“It has long been acknowledged that ‘[t]he principlesesfjudicataapply to questions of
jurisdiction as wellas to other issués.Park Lake 378 F.3d at 1136 (quotirym. Surety Co. v.
Baldwin, 287 U.S. 156, 166 (1932internal citation omitted)‘In particular, dismisals for lack
of jurisdiction ‘preclude relitigation of the issues determined in rulmg the jurisdiction

qguestion.” Id. (quotingMatosantos Commercial Corp. v. Appletselmt’l Inc., 245 F.3d 1203,
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1209 (10th Cir.2001)) (nternal citations omitted Thus, while Judge Browning’'s dismissal of
Plaintiffs’ claims against Defendants Weekley, Rusend Looper based on a lack of personal
jurisdiction “did not result in an adjudication on the merits, it has iggaelusive consequences
with respect to the issue decide8ee idPlaintiffs may not now present arguments that conflict
with Judge Browning’s decision that this Court lacks personal jurisdicliea.id Accordingly,
the Court will dismiss with prejudice all of Plaintiffs’ claims against DefendantkMgeRusso,
and Looper.

B. Claim Preclusion

The doctrine of claim preclusion bars Ptédfs “from litigating a legal claim that was or
could have been the subject of a previously issued final judgmesmdx MacLaren Surgical
Corp. v. Medtronic, In¢.847 F.3d 1221, 1239 (10th Cir. 2017) (quotM@CTEC, Inc. v.
Gorelick 427 F.3d 821, 83(1.0th Cir. 2005)]internal citation omitted)The principle underlying
the rule of claim preclusion is that a party who once has had a chance toditidgite before an
appropriate tribunal usually ought not have another chance to da s@uotingStone v. Dep’t
of Aviation 453 F.3d 1271, 1275 (10th Cir. 2008)t¢rnalcitation omitted)) (internal quotation
omitted) Defendants must establish three elements to show that claim preclusion dpplias:
[final] jJudgment on the merits in aarlier action; (2) identity of parties or privies in the two suits;
and (3) identity of the cause of action in both suid.”(quotingKing v. Union Oil Co. of Ca).
117 F.3d 443, 445 (10th Cir. 1997 In addition, even if these three elements atisfeed, there
is an exception to the application of claim preclusion where the party resididgnot have a
‘full and fair opportunity to litigate’ the claim in the prior actiold” (quotingMACTEGC 427 F.3d

at 831 & n.6).
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1. Plaintiffs’ claims against the remaining individual defendants are
barred by claim preclusion.

The doctrine of claim preclusion will bar Plaintiffs from bringing their claimshé
previous decision was a final judgment on the merits, the parties are the sameuitiyjrapd the
claims arise from the same underlying eversghose immompkins I SeeLenox MacLaren847
F.3d at 1239.

a. Judge Browning’s March 2015 Order was a final judgment on
the merits.

In response to Defendants’ argument that Plaintiffs’ claims are barred byprkghasion,
Plaintiffs argue only that Defendants cannot establish the first eleraeimal judgment on the
merits. SeeDoc. 81 at 2628.) Plaintiffs cite to language fromMemorandum Opinion and Order
Judge Browning entered frompkins Jdenying the defendants’ motion to strike the third amended
complaint. Gee id.at 27 (quotingTompkins | Doc. 185 at 7).) At that time, thBompkins |
defendants had asked the court to strike Plaintiffs’ third amended compldintrejtidice as a
sanction for Plaintiffs’ alleged failure to comply with an order to provide & mefinite statement
of their claims. $ee Tompking Doc. 185 at 1, 4.) Judge Browning declined to impose such a
sanction and denied the defendants’ motith.gt 7 (finding that the relevant “criteria [did not]
support a dismissal of [the] case with prejudice”).) This particular opinion, howsveo} the
final judgment that Defendants reference.

Judge Browning dismissed the relevant portdiPlaintiffs’ third amended complaint in
his March 20150rder. Tompkins IMarch 2015 Order2015 WL 1568375With respect to the
remaining individual defendants (Rainer, Rhyne, and Cannon), the court disalisdede of
Plaintiffs’ claimsfor failure to state a clainSee id.at *4-7. Judge Browning did not specify

whether the dismissal wasth or without prejudiceSee idThe Tenth Circuit has held, however,
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that where a district court dismisses a case for failure to state a claim and dogecifjy]'tshe
type of dismissal, we presume it towih prejudice.”Walker v. Balco, In¢.660 F. App’x 681,
682 (10th Cir. 2016) (citin®tan Lee Media, Inc. v. Walt Disney Co/4 F.3d 1292, 1299 (10th
Cir. 2014) (“Dismissals for failure to state a claim are presumptively with picguaecause they
fully dispose of the case.”[)nternal citations omitted)rhus, the March 2015 Order qualifies as
a final judgment on the merits.

b. The individual defendants haveestablished that the parties are
the same or in privity with the defendants in the 2013 lawsuit.

Defendants Rainer, Rhyne, and Cannon were named in the 2013 kvdsait clearly the
same for purposes of claim preclusioBe¢ e.g, Tompkins | Doc. 125 & 1.) The remaining
individual defendants are all either officers or employees of LifeWd&ylaneta2.0. Defendant
Scottis the Executive Director @blorieta2.0; Defendaniill is a former LifeWay employee and
is currently a consultant t&lorieta 2.0 DefendantWard is the Director of Finance and
Administration forGlorieta2.0, and Defendant Dean is a trustee of LifeWgfendants contend
that Defendants Scott, Hill, Ward, and Dean are in privity with the corporate defgendad all
claims aganst them arose “out of actions they allegedly took on behalf of LifeWay aBttoeta
2.0; and there is no allegation in this lawsuit that any of them acted outside pleectdbeir
authority or employment.” (Doc. 78 at IBitations omitted) Plaintiffs do not dispute this
argument. $eeDoc. 81.)

The Tenth Circuit has noted that “[a] director’s close relationship with the ctigrovall
generally establish privity.Fox v. Maulding 112 F.3d 453, 459 (10th Cir. 1997) (quotirayvell
Saats Mining Co. v. PhilaElec. Co, 878 F.2d 1271, 1277 (10th Cir. 1989); citirgdrinav.

Chun 97 F.3d 1296, 1302 (9th Cir. 1996) (“concluding that corporate officers named in RICO
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action were in privity with corporation that was party to earlier action, bedatisers stood
accused of participating in the same wrongdoing with which the corporation wasdattise
earlier action”)).

In relevant part, Plaintiffs accuBefendants of abusing their positions of trust; conspiring
to fraudulently misrepresent facts, sell the GCC property, and induce Pdaiatiffign an
unconscionable contract; and colluding to estalfigirieta2.0as the only bidder for Plaintiffs’
home.And while Plaintiffs name Defendants in their “official and individual” capagitrethe
caption of their complaints, they use language througtheit complaints that demonstrates the
individual defendants were acting on behalf of LifeWay an@larieta 2.0 not ontheir own
behalf (Sege.g, Doc.72-1 1f 3 (Defendants Hill and Deaabusedheir positions of trugt 17
(Defendants Scott and Waattedas Glorieta2.0s “assigns . . . to cause Plaintiffs hajm32
(Defendant Hill, as “LifeWay'’s assigd GCC Agent[,]” and Defendant Scott, &ldrieta2.q’s]
assigned Agent[,]"approachedPlaintiffs in their “official capacity” to present fraudulent
information and intimidate them into accepting the 2015 Qffe62 (Defendants Hill and Scoitt,
in theircapacities as executives and/or directors of LifeWay&odeta2.0, conspiretb commit
mail and wire fraull 63—65 (Defendants Scott, Ward, Hill, and Deahluded, in their capacities
as executives and/or directors of LifeWay d@ldrieta2.0, to establistGlorieta2.0as the only
bidder for Plaintiffs’ home)79 (Defendantill, as part of LifeWay’s leadership and acting as the
campusmanager,withheld informaion about health risks at G§Csee alsoDoc. 20 1135
(“Individual ‘LifeWay' Defendants in official capacity conjointly consgil”), 53 (“Individual

Defendants, using their official ‘Leadership fiduciary[,]”), %7LifeWay’s leadership were
abusing the trust and authority of their office[s]”), 60 (Defendants Rhyne and &Yyesdted “in

their official capacities for institutional defendants”)
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In short, Plaintiffs’ allegations against these individual defendants allfsbemconduct
Defendants took in their capacities as employees, agents, or directors ohyite\iGlorieta
2.0.” Consequently, the Court finds that all individual defendants are in privity with theraterpo
defendants in the 2013 lawsuit for purposes of precluSiea.Fox112 F.3d at 45%60; see also
Velasquez v. Halliburton Energy Servs., Jivo. CV 11-0321 RB/GBW, 2011 WL 13284625, at
*5 (D.N.M. Oct. 19, 2011}finding that employees of a private company were in privity with the
company for purposes of claim preclusion where the claims were basedions'#uty took while
functioning in their capacity as emplag) .

C. Plaintiffs’ claims arise from the same events as those underlying
the 2013 lawsuit.

To determine whether Plaintiffs’ claims arise from the same underlying eathsse in
the 2013 lawsuit, the Court will summarize the claims in each.

Plaintiffs asserted three claims in their 2013 Third Amended Complaint:

(1) Count I (*Violations of Corporate Charter, Constitution and Bylaws”) askétat
LifeWay'’s decision to sell [GCC] was not in accord with its internal proesdand policies,ral
that” several of the defendants “conspired to fraudulently sell [GC@Glooieta 2.0, which
damaged Plaintiffs because LifeWay decided not to renew their lease in connéttithe sale”
(seeDoc. 78 at 6 1 14 (citinfompkins | Doc. 125  815));

(2) Count Il (*Fraudulent Conveyance”) asserted “that the defendants cochfratie and

conspired with each other in order to get LifeWay &horieta2.0 to agree to the sale, and that

"The Court notes several confusing allegations in Plainffifst Amended Complaint that assert certain
Defendants acted in both theofficial” and “unofficial” or “individual” capacities. $eeDoc. 20 1 35, 89,
98.) Plaintiffs do not describleow Defendants acted in their “unofficial” capacities, and tlo&r€Cfinds
these allegations sufficient to change its ruling on privity.
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individual LifeWay trustees breached their fiduciary obligationkiteWay” (see id.at 61 15
(citing Tompkins | Doc. 125 1 16-21)); and

(3) Count Il (“Breach of Implied Contract”) asserted “that LifeWagtentered into an
implied contract with Plaintiffs to continue renewing Plaintiffs’ groundséeéor another [50
years.” 6ee idat 6 16 (citingTompkins | Doc. 125 {1 22-29).)

Plaintiffs assert five claims their Second Amended Complaintthis case:

(1) Count I (“Fraud”) allegesthat Defendants colluded to intentionally misrepresent
information to leaseholders about LifeWay’s finances in order to forsehedders to sell their
homes at a loss. Plaintiffs further assert that LifeWay failed to me&ded repairs to the GCC
property and illegally sold the property@dorieta2.0. Finally, Plaintiffs clainthat all Defendants
conspired to fix a lower value on Plaintiffs’ home and posi@orieta2.0 as the only bidder on
the home, causing Plaintiffs financial losSe€Doc. 7241 { 22-38.)

(2) Count Il (“Denial of Constitutional Due Processglleges that Defendants’
misrepresentation of facts and taking of Plaintiffs’ property pursuant toettse lagreement
violated Plaintiffs’ 4th, 5th, and 14th Amendment rights and injured Plaintiffs fingndiial. 71
39-44.)

(3) Count 1l (“Unconscionable Contractgllegeseither that the GCC sale contract was
unconscionable, or that the 2015 Offer for the purchase of Plaintiffs’ home was uncdrisciona
because it would unjustly enrich Defendants at Plaintiffs’ expeltse]{[45-58;see alsdocs.

20 M7 67, 77; A 11 47 (asserting th&lorieta2.0“knowingly benefited at Plaintiffs[’] expense
reaping great value pursuant to an unconscionable contract if not fairly cotepefosePrivate

Property”), 57 (asserting that “Plaintiffs’ complaint adequately prssa claim to declare

18



LifeWay's presentabn of Glorieta 2.0 contract to Plaintiffs void on the basis of
Unconscionability”).)

(4) Count IV (“Bid-Rigging”) allegesthat Defendants conspired to commit mail and wire
fraud in orchestrating fraudulent misrepresentations about LifeWagisdas to psitionGlorieta
2.0as the only bidder for Plaintiffs’ home. (Doc.-I2Y 59-71.) The “bid” Plaintiffs rely on in
Count IV is the 2015 OfferSeed. 11 65, 68.)

(5) Count V (“Breach of Fiduciary’allegesthat Plaintiffshad a fiduciary relationshipiti
LifeWay, which LifeWay breached by failing to perform needed mainmmath GCC and by
fraudulently conveying GCC tGlorieta2.0. (d. 1Y 72-83.)

The Court finds there is “identity of the cause of action in both suits” becausehwiith t
exception othe clains that rest on the015 Offer® Plaintiffs’ claims in the current lawsuit arise
from the same underlying events as their claims in the 2013 lawibgt2013 sale of GCC from
LifeWay to Glorieta 2.0 and the devaluation of Plaintiffs’ property con@nt to that saleSee
Lenox MacLaren847 F.3d at 123910 (10th Cir. 2017]citations omitted)That Plaintiffs now
present their claims “under the rubric of slightly different legal thearie does not obscure the
fact that they all arise cuthe same operative set of fad®otner v. AT&T Corp.224 F.3d 1161,
1170 (10th Cir. 2000Accordingly, the Court finds that claim preclusion prevétigsntiffs from
bringingall of their claimsagainst the individual defendants.

2. Plaintiffs’ claims against LifeWay andGlorieta 2.0are barred by claim
preclusion.

In his 2015 Order, Judge Browning found that Plaintiffs had failed to state a cl&@ount

lll, “Breach of Implied Contract.”$ee Tompking Doc. 186 at 8&-20.) There, Plaintiffs allege

8 The Court will analyze Plaintiffs’ claims that rely on the 2015 Offer irtiGed!I(C).
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that they had an implied contract with LifeWay that allowed Plaintiffs to lease tk&irIGt for
another 50 yearsSee Tompkins, IDoc. 125 f 2229.) LifeWay’s “failure of the fiduciary
leadershipl,] . . . false representation of facts[,]” and sal@QE, therefore, breached the parties’
contract. See id.f 29.)Thus, the court’s dismissal was a final judgment on the merits for the
purposes of claim preclusioBee Walker660 F. App’x at 682 (citation omitted).

LifeWay andGlorieta2.0are partieso both lawsuits, meeting the second element of claim
preclusion. And again, with the exception of Plaintiffs’ clairalated to the 2015 Offer, their
claims against LifeWay an@lorieta2.0in this lawsuit arise from the same events that gave rise
to the 2013 lawsuiGed.enox MacLaren847 F.3d at 123 herefore, the Court will dismiss with
prejudice all of Plaintiffs’ claims against LifeWay and Glori2t@.

C. Where Plaintiffs now rely on the 2015 Offer, they fail to state a claim foeither
“unconscionable contract” or “bid rigging.”

Because Plaintiffs ifade factual allegations about ti2915 Offer to purchase their
property, an offer that was not part of their 2013 lawsuit, the Court will treag ttiasns
separately.

1. Plaintiffs fail to state a claim for “unconscionable contract.”

As the Court explained above, Count Il could be construed to assert that Lie20d
Offer to purchase Plaintiffs’ home for less than fair market value wasuacofiscionable
contract,” and is not sydxt to claim preclusion. If this was Plaintiffs’ intent, they have failed to
state a claim on which relief can be granted.

“[U]nconscionability is an affirmative defense to contract enforcement . Laufich v.
Red Lobster Restd LC, 295 F. Supp. 3d 1186, 1210 (D.N.M. 2017) (quoSitrgqusberg v. Laurel

Healthcare Providers, LLC304 P.3d 409, 412 (N.M. 2013)6nsequently,[€]ourts may render
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a contract or portions of a contract unenforceable under the equitable doctrine of uncorisgionabi
when the terms are ‘unreasonably favorable to one party while precluding eghglachoice of
the other party” Id. (QuotingDalton v. Santander Consumer USA, 1885 P.3d 619, 62(N.M.
2016) {nternal quotation and citatiommitted)). Plaintiffs havéhe burden to show that the 2015
Offer or a portion thereof “should be voided as unconscionableuotingDalton, 385 P.3d at
621) (internal citation omitted).

Yet, Plaintiffs cannot show that the 2015 Offer was a contract at all, so therbirgyfiot
the Court to render unenforceablteinder New Mexico law, ‘[a] legally enforceable contract
requires evidence supporting the existence of an offer, an acceptanceéeraimsi, and mutual
assent.”La Frontera Ctr., Inc. v. United Behavioral Healtimc., 268 F. Supp. 3d 1167, 1197
(D.N.M. 2017) (quotingPiano v. Premier Distrib. C9.107 P.3d at 14 (N.M. Ct. App. 2005)
(internal quotation marks and citation omittedfere, LifeWay made a settlement offer to
Plaintiffs. “The offer was that if Plaintiffs would release all of their claigsirast all parties, and
dismiss their appeal, then Plaintiffs would be paid $84,990 . . ..” (Doc. 78 at 20.) But as ®laintiff
admitin their Second Amended Complaint, they refused the offer, thus the parties nenest or
contract. §eeDoc. 721 § 30.) As a result, Plaintiffs may not state a claim thatdmeractis
unconscionableand the Court will dismiss Count Il against@#fendants.

2. Plaintiffs fail to state a claim for “bid-rigging.”
Plaintiffs assert in Count IV that Defendants conspired to violatgidmghg laws in

violation of the Sherman Act, 15 U.S.C. § (Doc. 721 { &4.) Plaintiffs base Count IV in part on

9“[T]he Sherman Act does not itself provide a private right of action[,]"Rlathtiffs’ right to sue is instead
“established by section 4 of the Clayton Act ... Ruotolo v. Fannie Mge933 F. Supp. 2d 512, 519
(S.D.N.Y. 2013) (quotingn re Publ'n Paper Antitrust Litig.690 F.3d 51, 62 (2d Cir. 2012) (quoting 15
U.S.C. 8§ 15)). The Court will construe Plaintiffs’ Second Amended Complaint “to inkekerivateright-
of-action provisions of the Clayton Actd. (citation omitted).
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LifeWay’s decision not to purchase Plaintiffs’ property upon termination ofgtbandlease
agreement. Thus, Count IV also arises from the same underlying events as th®2081i8tlawsuit
and isbarredby claim prealision.Additionally, as the Court explains below, Plaintiffs both lack
standing to bring claim under the Sherman Act and fail to state a claim feridpighg, and the
Court will dismiss Count IV with prejudice.

“To prevail on a claim stating a Shermact Aiolation, a private plaintiffmust allegea
combination or some forrof concerted action between at least two legally distinct economic
entities that constituted an unreasonable restraint of trade either per se dneingdlerdf reason.’””
Ruotolo v. Fannie Mae933 F. Supp. 2d 512, 519 (S.D.N.Y. 20{@otingPrimetime 24 Joint
Venture v. NBC219 F.3d 92, 103 (2d Cir. 200@nternalquotation marks and citation omitjed

Plaintiffs must also allege an “antitrust injurfalso called antitrust standing'—becaus€ea
plaintiff can recover only if the loss stems from a competitemucing aspect or effect of the
defendant behaviof” Id. (quoting Primetime 24 Joint Ventuye219 F.3d at 103) (internal
guotation marks and citations omitjed

Plairtiffs’ allegations in support of their bidgging claimare confusing. Plaintiffeelieve
that Defendantgolluded to make some sort of agreemtnatt “LifeWay would not honor a
LifeWay contract clause with [Plaintiffs] that granted LifeWaysfiright of refusal to purchase
Plaintiffs’ property upon termination of the lease. (Doc17 63 see alsdoc. 811 | 55.) The
result ofDefendantsagreement, Plaintiffs contend, is that the parties positiGiedeta2.0 as
the “solo bidder” on Plaintiffs’property (Id. 11 63-64.) Plaintiffs assertthat Defendants’

agreement “unreasonably limitfed] competitionld.(f 64.) “The goals and scope of the

conspiracy are not stated with any precision, but Plasragk the Court to infer some manner of
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conspir&y on the basis” that LifeWay did not make an offer to purchase Plaintiffs’ hometapon i
decision to terminate the lease agreem®eeRuotolqg 933 F. Supp. 2d at 519. The Court finds
that Plaintiffs’ “factual allegations are insufficient to stateplausible antitrust conspiracy
between” DefendantSee idat 520.

To maintain a claim under Section | of the Sherman Act, “proof of joint or concetted a
is required.”ld. (quotingAnderson News, L.L.C. v. Am. Media, Jré80 F.3d 162, 183 (2d Cir.
2012) (internal citation omitted “To prove the existencef this unlawful conspiracythe
antitrust plaintiff should present direct or circumstantial evidence thedvmahly tends to prove
that the [defendant] and others had a conscious commitme@ntammmon scheme designed to
achieve an unlawful objectivé.ld. (quotingAnderson News, L.L.C680 F.3dat 189 (internal
guotation marks and citation omitledccordingly, “[a]t the pleading stage, a complaint claiming
conspiracy, to be plausible, mydead ‘enough factual matter (taken as true) to suggest that an
agreement was madad,k., it must provide ‘some factual context suggesting [that the parties
reached an] agreement,’” not facts that would be ‘merely consistent’ witgr@aement.1d.
(quoing Anderson News, L.L.(0680 F.3d at 184)nternal quotation omitted)

Plaintiffs have “ot pleaded facts that plausibly show that Defendants had a conscious
commitment to a common scheme designed to achieve an unlawful objeSteeid Plaintiffs
have not advanced any theory to plausibly show that LifeWay retained a reason to gaubmit
competing offer on Plaintiffs’ home, as LifeWay had sold GCGGtorieta 2.0. Moreover,
Plaintiffs have not pleaded facts to show how Defendants’ supposed agreeradet \datitrust

laws, which “‘were enacted for the protectiorcofnpetitiory not the protection of a single market

participant like Plaintiff[s].”ld. (quotingAtl. Richfield Cov. USA Petroleum Cp495 U.S. 328,
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338 (2016) (internal quotation markand citation omitted)n sum, Plaintiffs have failed to state
a claim under the Sherman Act.

Moreover, Plaintiffs have failed to allege a plausible antitrust injury in cldrave
standing to bring suiSee Ruotolo933 F. Supp. 2d at 521An antitrust injury is'injury of the
type the antitrust laws were intended to prevent and that flows from thet mlakes defendasit
acts unlawful” 1d. (quoting Atl. Richfield 495 U.S. at 334(internal quotation omittgd “As
relevant here, this means thpd]n antitrust plaintiff must allege not only cognizable harm to
[him]self, but an adverse effect on competition mavkiele.” 1d. at 52122 (quotingTodd v.
Exxon Corp,. 275 F.3d 191, 213 (2d Ci2001))(internal quotation omitted) Thus, a plaintiff
‘bears the initial burden of showing that the challenged action has lzadumtadverse effect on
competition as a whole in the relevant market; to prove it has been harmed as an individual
competitor will not sufficé” 1d. (quotingCapital Imaging Assocs., P.C. v. Mohawk Valley Med.
Assocs., In¢.996 F.2d 537, 543 (2d Cit993)).Plaintiffs fail to meet this burden. Plaintiffs do
not plead any facts to show that Defendants’ alleged conspiracy harmed the asaakehole,
only that they were individuallharmed becauselorieta2.0 offered them less than market value
for their home See idConsequently, Plaintiffs lack standing to bring a claim under the Sherman
Act, and the Court will dismiss Count K.

THEREFORE,

IT IS ORDERED that Plaintiff$ Motion for Leave to File Second Amended Complaint,

filed on May 7, 2018 (Doc. 723 DENIED;

10 plaintiffs also allege that Defendants committed wire and mail frausttimefance of the conspiracy in
Count IV. SeeDoc. 721  62.) Plaintiffs offer no facts in support of thedlegations, and the Court
dismisses any claim for wire or mail fraud for failure to state a claim.
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IT IS FURTHER ORDERED that Defendants’ Motion for Summary Judgment as to
Counts I, II, and 11, filed on June 21, 2018 (Doc. iE88FRANTED;
IT IS FURTHER ORDERED that Plaintiffs’ lawsuit is herebypISMISSED with

prejudice.

ROBERT &”BRACK
SENIOR U.S. DISTRICT JUDGE
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