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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
WARREN B. MARKER
Petitioner
VS. No. 1:1%6v-00508 KGLF
V. HORTON, Warden, and
HECTOR BALDERAS Attorney
General of the State of New Mexico,

Respondents.

MEMORANDUM OPINION AND ORDER TO SHOW CAUSE

Before the Court i8Varren Marker’s habeas corpus petition under 28 U.S.C. § 2254 (Doc.
1). Markerchallenges histate court conviction fdarceny and the unlawful taking of a vehiate
violation of N.M.S.A.1978, 88 3a16-1(E) and 3616D-1. See Doc. 1, p. 2 of 14 Marker
appealed the conviction, arguing the jury instruction on the latter offense couldile realate
the prohibition against double jeopardygee NMCA Memorandum Opinion, Doc-2, p. 1of 33,

On August 10, 2016, the New Mexico Court of Appeals vacated Marker’'s conviction for the
unlawful taking of a vehicland remanded the case forsentencing Id. at p. 2 of 33.

Marker filed thefederal§ 2254petition on May 1, 2017, befotee was resentencedHe
asserts the state court mishandled evidence; his coenslerred ineffective assistance; and he was
denied his right to a speedy triabee Doc. 1, p. 6, 7, @f 14. The petitionndicateshedid not
raise these issuam appealand has not filec habeas petition in the state coutid.; NMCA
Memorandum Opinion, Doc-2, p. 1 of 33Doc. 1, p3, 6-:8 of 14 Marker seek to prosecute his
habeaslaims infederal courbecausde feels thestate courts “are not responding”’tion. See
Doc. 1, p. 5 of 14. Perhaps as an aside,dlso complainghat the state counas nomodified his

sentencan accordance with the appellate rulingee Doc. 11, p. 2 of 26 The latter issueis
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moot On June 1, 2013 month after he filethe § 2254 petitiorthe state district court reduced
his £ntence from 18.5 years to 13 yeaiSee Amended Judgment and Senteect¢ered June 1,
2017 in D-1226R-2013-00240.

With respect tdMarker's habeaslaims the federal courjenerallycannot intervenén an
ongoingstateproceeding because a petitiomefrustrated with the state court procesSection
2254(b)(1)(A) requiresstate prisoner to exhaust all available state court remedesore this
Courtcan rule on a 8§ 2254 petition“The exhaustion requirement is satisfied if the federal issue
has been properly presented to the highest state court, either by directafethie conviction or in
a postconviction attack.”’Dever v. Kansas Sate Penitentiary, 36 F.3d 1531, 1534 (10t@ir.
199). The requirement caonly be excused where “exhaustion would have been futile because
either ‘there is an absence of available State corrective process’ or ‘circumstasctsmerender
such process ineffective to protect the rights of the applitarge sor v. Workman, 644 F.3d 984,
1026 (10th Cir. 2011) (quoting 28 U.S.C. § 2254(b)()(B

Markerconcedes he has not exhausted his state court repntadlies appears to argue the
state court process is ineffective to protect his righttarker asserts he tried to send a habeas
petition to the state districburt on March 7, 2017about seven weeks before he filed the federal
petition- but thestate“court refused to receive [the] writ."SeeDoc. 1, p. 3 of 14. He alssserts
thaton or about April 4, 2017, thew Mexico Supreme Court “refused to receive” a writ of
certiorari that contained a copy of the state habeas petitidrat p. 4 of 14. This explanation,

without more, is insufficient to demonstrate exhaustion would have belen f&or example tiis

! Although the Amended Judgment and Sentence was not includedvaiker's § 2254etition the Court took
judicial notice of the state court criminal docke$ee United Sates v. Ahidley, 486 F.3d 1184, 1192 n.5 (10th Cir.
2007)(courts have “discretion to take judicial notice of publifilgd records ... and certain other courts concerning
mattes that bear directly upon the disposition of the case at hefdtk v. McCotter, 2003 WL 22422416 (10th Cir.
2003) (unpublishedffinding that a state district coustdocket sheet was an official court record subject to judicial
notice undefFed. R. Fid. 201).



unclear why his pleadingsere not filed, whether they were returned, whether the state court
communicated regarding any deficiencies, and whether he angdedditionahttempts to file the
habeas petition with the state court

The Court will afford Marker an opportunity to provide such informatiootherwiseshow
causewnhy he should be excused from the exhaustion requirement. If he fails toré@s@iynd or
his explanation isnsufficientunder § 2254(b)(1)(B the Court mg dismiss the petition without
further notice See Allenv. Zavaras, 568 F.3d 1197, 1202 (10th Cir. 2009) (holding that a § 2254
petition may be dismissesla sponte if the “failure to exhaust [is] clear from the face of the
petitior’).

IT IS THEREFOREORDERED that, within thirty (30) days of entry of this Order, Marker
shall show cause in writing why his 8§ 2254 federal petition should not be dismissedufer tfai

exhaust state court remedies.

Sa PSP
UN&PED STATES MA@STRATE JUDGE




