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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

ANDREW J. THOMSON,
Plaintiff,
V. No.1:17-cv-00565-JCH-JFR

NATIONAL RAILROAD
PASSENGER CORPORATION,
doing business aSMTRAK,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on: (ietNational Railroad Passenger Corporation d/b/a
Amtrak’s (Amtrak) Motion to Exclude the Tastony of Dr. Julia M. Johnson, EDD, LEP (ECF
No. 87) and (ii) Amtrak’s Motion to Strike ¢hDeclaration of Dr. Johnson, as moved for in
Amtrak’s Reply Brief in Support of its Motioto Exclude (ECF No. 105). The Court, having
carefully considered the motions, briefs, evidenog, r@elevant law, grants in part and denies in
part Amtrak’s motion to exclude anlénies Amtrak’s motion to strike.
l. BACKGROUND

In May 2014, Plaintiff was a passenger onfamtrak train that was passing through New
Mexico. Pretrial Order, ECF Ndl22, 3. Plaintiff was sitting dawusing the bathroom in his
private cabin when the train violently jolteld. Because the toilet was improperly affixed, the
force of the jolt allegedly projected both Plaintiff and the talaioud into the lavatory’s metal
door and rendered Plaintiff unconsciolss.Compl., ECF No. 1, 1 6, 17, 1Since the incident,
Plaintiff has allegedly suffered from physicaldamental injuries, including a traumatic brain

injury and other serious injuriesl. at  14.
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In May 2017, Plaintiff filed aone-count complaint for negligence against Amtrak in the
United States District Court for the District bfew Mexico. Plaintiff alleges that jurisdiction
arises based on the diversity of the partiggzenship and amount in controversy under 28
U.S.C. § 1332 and that venue is projpethis District under 28 U.S.C. § 1391.

A. Dr. Julia M. Johnson’s Background and Experience

To investigate the diagnosisnd cause of Plaintiff's injies, Plaintiff retained the
services of Dr. Julia M. Johnson, a licengstlicational psychologist. Dr. Johnson holds a
bachelor's and master's degréem the University of Redlads and a diplomate in school
neuropsychology from Texas Women’s University. Curriculuita&/of Dr. Julia M. Johnson,
ECF No. 95-1, 2 (Johnson CV). She has beeadarcational psychologist licensed by the State
of California since 1994 and is currently an sissit professor at Azusa Pacific University and
an expert witness on CaliforniaBoard of Behavioral Sciencelsl. at 3; Decl. of Dr. Julia M.
Johnson, ECF No. 95 T 3 (Johnson Decl.). Asaasistant professor, Dr. Johnson teaches
students who are studying to be school psychologists or counselors and professional clinical
counselors. Depo. of Dr. Julia M. Johns&CF No. 94-1, 8:23 — 9:4 (Johnson Depo.). Dr.
Johnson has been a member of numerous profedssocieties, has published works, and has
participated in professionalorkshops. Johnson CV at 3-4.

B. Dr. Johnson’s Expert Report

Dr. Johnson generated arpert report based on a Deaeer 2017 psychoeducational
evaluation of Plaintiff. Dr. Johnson’s ExpeReport, ECF No. 95-2, 2 (Johnson Report). Dr.

Johnson wrote in the introductory section of her reat Plaintiff “sustained an injury from an

LIn describing Dr. Johnson'’s report, the Cousbgbresents informatidiaken from a declaration
submitted by Dr. Johnson that contextualizesexpert report. The Couwiill separately present
the substantive portions of Dlohnson’s declaration that Amtrakallenges in its motion to
strike.



accident on an Amtrak train in 2014 which rendered him unconscious and was then diagnosed
with [TBI and PTSD] as direlst related to this accidentld. She stated that her mission was to
investigate Plaintiff's “currentognitive, social-emotional, behavioral, learning and vocational
profile in relationship to theliagnosis of TBI and PTSDId. Her “sources of fact” included
comprehensive medical and psychological rdsdor Plaintiff from August 7, 1996 to August

24, 20171d. at 3.

To test Plaintiff's cognitive functioning, Dr. Johnson administered the Woodcock-
Johnson IV Tests of Cognitive Abilities, whichasstandardized neuropsychological test used by
licensed psychologists. Johnson Deatl § 8. The test includds tests for measuring general
intellectual ability, broad and maw cognitive abilities, academaomains, and related cognitive
functioning.ld. at 9. The individual’'s scores are intetpd by comparing his results with those
of a person of similar demgraphic background with expect levels of functioningld. at § 8.

Dr. Johnson attested that the Woodcock-Johnson test is well-respected and that “[t]he tests and
examinations [she] performed ... are commonly amxbpf not the gold-stadard, in the field.”

Id. at Y 6, 9. Dr. Johnson stated that MagnResonance Imaging (MRI) and Computed
Tomography (CT) scans do not show the bmaiionctioning and therefe neuropsychological

testing of the kind thashe used tests the actdiahctioning of an indiwdual’s brain in various
cognitive areadd. at 7.

Dr. Johnson concluded that Plaintiff's rimance on the Woodcock-Johnson test
showed that his cognitive abilities were sigrantly impaired. JohnsoReport at 11. Citing a
federal regulation implementing @hindividual with DisabilitiesEducation Act, 20 U.S.C. 88§
1400et seq (IDEA), Dr. Johnson concluded in theutamary and recommelations” section of

her report that Plaintiff has “le@ing, vocational, dailyiving, and social-emional challenges as



exhibited through the neuro-psy@tucational diagnosis of TBIId. at 15. Dr. Johnson cited
the IDEA because her licenseaducational psychology allows her to diagnosis traumatic brain
injury under IDEA standardsJohnson Depo., ECF No. 87-2, 57:25-58:12. The doctor also
referenced the Diagnostic andaftical Manual of Mental Borders (DSM) and opined that
Plaintiff “meets diagnostic criteria for Generaliz&nxiety Disorder as a&haracteristic subset
and manifestation of the BD.” Johnson Report at 15.

C. Dr. Johnson’s Deposition Testimony

During the August 2018 deposition of Dohihson, Amtrak questied the doctor about
her authority to diagnose certaimental disorders. She explaingxt her license in educational
psychology allows her to diagnose traumatic brain injuries and that she diagnoses patients under
the IDEA in the “areas of eligility and disability.” Johnson Depo. at 87-2, 23:18 — 24.6; 58:1-2.
Dr. Johnson does not performifoeuropsychological evaluationksl. at 108:13-14. Rather, she
performs neuropsychoeducational evaluatiorst texamine a patient’s cognitive, academic,
social-emotional, behavioral, and language fieming within an educational and vocational
context.Id. at 109:4-9. When Amtrak asked the dooihether she diagned Plaintiff with

PTSD and a TBI, or whether these diagnadesady exited in Plaintiff’'s medical histong. at

2 The regulation that Dr. Johnson quotedh@r report defines a TBI as an:

acquired injury to the brain caused by ateexal physical forceesulting in total

or partial functionatlisability or psychosocial impairment, or both, that adversely
affects a child’s educatiohperformance. Traumatic brain injury applies to open
or closed head injuriesgelting in impairments in on@ more areas, such as
cognition; language; memory; attentioeasoning; abstract thinking; judgment;
problem-solving; sensory, peeptual, and motor abilés; psychosocial behavior;
physical functions; information procesgi and speech. Traumatic brain injury
does not apply to brain injuries that amngenital or degendnae, or to brain
injuries induced by birth trauma.

34 C.F.R. § 300.8(c)(12).



48:17 — 49:10, she answered that these were sergxdiagnoses in Plaintiff's medical history.
Id. at 50:6. She then “canin[ed]” the prior TBI diagnosis, lishe also independently diagnosed
a TBI under IDEA standardgl. at 49:2-6; 49:23 — 50:9.

Concerning her reference in her reporttihe DSM diagnostic criteria for PTSD, she
explained that she is unquad to, and thus did not, ajnose Plaintiff with PTSDd. at 57:11-
17. Rather, she “describe[d] the symptomsPGiSD that [were] based under the diagnostic
considerations of ... [her] ... neuropsychoedumai diagnosis of TBI” because the symptoms
of TBI and PTSD are often alignettl. at 57:17-21. But she did not diagnose Plaintiff with
PTSD.Id. at 48:23 — 49:1.

In addition to questioning Dr. Johnson about her diagnosticosaty, Amtrak also
guestioned her about her methampt and her review of Plaintiff'grior medical records. For
instance, Amtrak asked Dr. Johnson if her diagnofses TBI would look at a patient’s prior loss
of consciousness, MRI results, and medical recddsat 50:16-18; 50:20-22; 59:13-24. The
doctor answered that an individual's previdoss of consciousness or negative MRI would not
be factors that she would analyze, but tha& wluld consider medical reports and a prior TBI
diagnosisld. at 59:13-24; 77:22-24. She emphasized diregnosis of a TBI would be based on
“interviews, observations, different environnt&n settings,” and “not just ... standardized
testing, not just witla medical record.ld. at 62:6-11. In addition, Amtrak asked the doctor why
she did not include in her expert report that Riffinvas previouslydiagnosed with post-
concussive syndrome after a 2008r accident. She answered that the diagnosis had been
ameliorated and removed frams medical records by the time she interviewed hdmat 62:12-

19; 64:14-18; 65:14-19.



According to Dr. Johnson, Plaintiff's medicatoed contained no other instances of head
injuries other than those stemming frone thlay 26, 2014 Amtrak indent and the 2009 car
wreck.Id. 130:23 — 131:6. To rebut thitaim, Amtrak tendered at |leafsve medical records, all
generated before the May 2014 Amtrak incident, which notechtaic brain injury in Plaintiff's
file. For instance, in January 2014, Plaintiff vidit hospital for treatment of multiple problems,
TBI among them. Amtrak’s Ex. &CF No. 88-6, 1. Almost twmonths later, in March 2014,
Plaintiff sought treatment at a health cenber three separate occasions, and each time his
medical file noted TBI as a chronic conditickmtrak’s Ex. 7, ECF No. 88-7, 1-3; Ex. 8, ECF
No. 88-8, 1; Ex. 9, ECF No. 88-9, 1-@e alscAmtrak’s Ex. 12, ECF No. 88-12, 2 (same for
May 13, 2014 visit). It isiot clear if Amtrak questioned Diohnson about thesnedical records
during deposition. However, Amtrak tendered thémshow that Plaintiff “complained of
chronic TBI symptoms with great frequency in thear prior to the Amtrak incident.” Amtrak’s
Reply at 6.

Amtrak also questioned Dr. Johnson aboukearopsychological evation of Plaintiff
conducted by Dr. Christine M. Naber, whomm#&ak describes as an “independent” doctor.
Amtrak’s Mot. at 2. After evaluating Plaintih 2017, Dr. Naber reported that Plaintiff

demonstrated a poor effgtofile on every embeddeaa stand-alone measure of

effort administered. [His] performance woalidity testing was not typical of

genuine memory/cognitive ipairment, and he did hgerform in a pattern

consistent with an organbasis for his presentation.

Ultimate diagnosis is complicated due te failures on effort testing. There is no

clear objective evidence to confirm agdnosis of cognitivsequelae from prior

head trauma or other neurologically-basednitive disorder at the current time.

Test findings cannot be consideredvalid representadtn of [his] optimal

functioning.

In addition, somatization wasiggested by his profile.



Dr. Naber’'s Report, ECF No. 87-4, 2 (Naber Repduit).

Dr. Naber's report was unavailable wh&r. Johnson generated her report, so Dr.
Johnson did not consider Dr. Naber’s analydshnson Depo. at 53:19-22; 54:20-55:4. When
Dr. Johnson did obtain Dr. Naber's repdmgwever, nothing abouDr. Naber's report was
significant for Dr. Johnson to and her report in responskl. at 53:23 — 54:2. During
deposition, Dr. Johnson statecatlshe disagreed with the porti@f Dr. Naber’'s report that
“[t]here is no clear objectivevidence to comim a diagnosis of cogtive sequelae from prior
head trauma.ld. 79:7-13. Dr. Johnson’s interpreted tlis an acknowledgment by Dr. Naber
that “her data [was] inconclusiveld. at 79:18-19.

D. Dr. Johnson’s Declaration

Attachedto Plaintiff's opposition brief to Amtrak’®©aubert motion was a declaration
from Dr. Johnson in which she attested thas itreasonably medicallprobable” that Amtrak
causedcognitive defects consistent with TBI, PTS&hd anxiety disorder. Johnson Decl. 6.
Dr. Johnson also stated that because Amtragdfao ask her during deposition whether there
was a “reasonably neuro-psychoeducational probabihigt Amtrak caused Plaintiff's injuries,
she was unable to give a pesisive answer on the issulel. at 7 16-17.

. DISCUSSION

A. Amtrak’s Motion to Stri ke Dr. Johnson’s Declaration

In its reply brief to itdDaubertmotion, Amtrak filed a motion to sike the portion of Dr.
Johnson’s declaration in whichesilmade a causation opinion thiats “reasonably medically
probable” that Amtrak caused cognitive desedonsistent with TBI, PTSD, and anxiety
disorder. Johnson Decl. § 6. Amtrak contends tinvate was “absolutely nothing in [her expert]

report regarding causation,” andathshe generated this opini for the first time in her



declaration. Amtrak’s Reply at 3. Because Amtraked its motion to strike in its reply brief to
its Daubertmotion, the Court is without the bditef full briefing on the issue.
1. Standard of Review

Amtrak contends that Plaintiff failed tbmely comply with the expert disclosure
requirements set forth in Federal Rule of iCRrocedure 26(a)(2) antherefore, pursuant to
Federal Rule of Civil Procedure 37, moves tdkstiDr. Johnson’s declation. Rule 37 provides,
in relevant part, that “[a] partthat without substantial justifitian fails to disclose information
required by Rule 26(a) is not, unless such failure is harmlgssrmitted to usas evidence at a
trial ... any witness or informationot so disclosed.” Fed. R. CR. 37(c)(1). “Thedetermination
of whether a Rule 26(a) violatias justified or harmless is ensted to the broad discretion of
the district court.”"Woodworkers Supply, Inc. v.iRcipal Mut. Life. Ins. Co.170 F.3d 985, 993
(10th Cir. 1999) (citation omid). Although a district courteed not make explicit findings
concerning the existence of substanustification or the harmlessness of a failure to disclose, it
should consider the following famts: (1) any prejudice or surprig@the party aginst whom the
testimony is offered(2) the ability of the paytto cure any prejudicg3) the extent to which
introducing the testimony would digst the trial; and (4) the violat's bad faith or willfulness.
Woodworkers Supply, Incl70 F.3d at 993.

2.Application

The firstWoodworkers Suppfiactor examines the prejudioe surprise to Amtrak. After
reviewing and comparing Dr. Jolorss expert report with her dechtion, the Couragrees with
Amtrak that Dr. Johnson’s decdion statement that Amtrak cad Plaintiff's TBI, PTSD and
Generalized Anxiety Disordeare new opinions. Even though.Dlohnson claims to have set

forth these opinions in her expeeport, the Cours thorough review dfier 16-page report does



not reveal causation opinions. Omge sentence in the “reasom feferral” section of the report
somewhat links the train accident to Plaintiffguries. Johnson Report at In that section, the
doctor wrote that Plaintiff “sustained an injury from an accident on an Amtrak train in 2014 ...
and was then diagnosed with [TBI and PT@B directly relaté to this accident.d. However,

she failed to identify the methl records or underlying data she reviewed to generate her opinion
that Plaintiff was diagnosed with PTSD andITBs directly related to” the train accidemd.
Plaintiff's opposition brief likewise failed to identify the doctor’'s underlying data or point to
medical records that endorsed her theory thatdiagnoses were directhglated to the train
accident. The Court finds unpersuasive Dohnkon’s statement that she did not answer
deposition questions about causation becausérak did not pose such questions. The same
could be leveled against Dr. Johnson: becausdidh®ot opine on causation in her expert report,
Amtrak was not on notice to question her aboet tibpic. Amtrak stateghat if the doctor’s
declaration is considered, “discovery will need to be reopened for an additional deposition and
Daubertmotion.” Amtrak’s Reply at 3. The Court ageethat reopening diseery is prejudicial

to Amtrak, especially given that discovery has already been extended in this case. Therefore, the
first Woodworkers Supplactor weighs in favor oéxcluding the declaration.

However, the second and third factors — thiétalio cure the prejudice and the extent to
which trial would be disrupted — weigh inviar of not excluding Dr. Johnson’s declaration.
Amtrak is correct that the only wado cure the prejudice to it t® re-depose Dr. Johnson, allow
Amtrak to file anotherDaubert motion challenging Dr. Johnson’s causation opinions, and
designate an expert @k own should Amtrakes fit. Doing so wouldhot implicate the third
factor because this case is not currently setrfal. In fact, in December 2019 and January 2020

the Court reopened expert discovery for the patbere-depose Plaintif’damages expert about



calculations that the witness dmbt previously disclose. Re-dejtosn of the wtness occurred
on June 15, 2020 and other associated deadlieeapgroaching in July and August. Thus, the
parties are actively litigating expert issues and no trial date is set, so th&\Vitdivorkers
Supplyfactor counsels against@uding the declaration.

The fourth factor — Rintiff's bad-faith or willfulness 4s a close call. Plaintiff now has a
track record of making incontgte expert disclosures. For example, even though the Court
previously reopened expert dis@ry rather than excluding Plaintiffs damages evidence, the
Court noted that Plaintiff's conduct had “disruptiis case’s efficientnanagement, especially
since [he] and his expert had numerous opporasit disclose the deges calculation during
the extended periods fdiscovery.” ECF No. 139 at 6. Recogmigithe prejudicéo Amtrak of
reopening expert discovery, the@t ordered Plaintiff to pay ¢éhexpert witness’s fee for re-
deposing him and granted Amtrak leave ite fts own expert report and renew Daubert
motion concerning the witness. Thus, because Rfdiats a record of mang incomplete expert
disclosures, he is at the razortdge of a finding obad-faith.

A weighing of theWoodworkers Supphlactors shows that only ¢hfirst factor, prejudice
to Amtrak, weighs in favor of excluding Droldnson’s causation opinions her declaration.
However, the second and third factors stronglygtvan favor of reopening expert discovery
while the fourth factor is less conclusive. Theu@ thus reopens expeliscovery for the limited
purpose of deposing Dr. Johnson concerning hesateun opinions andllawing Amtrak to
submit its own expert port. Amtrak is also gnted leave to amend iBaubert motion
concerning Dr. Johnson and gsmmary judgment motion to adds evidenceancerning both

of Plaintiff's proposed expertsFinally, Plaintiff will pay Dr. dhnson’s fee for re-deposing her.

3 In its previous order reopening discovery, @murt did not grant Amtrak leave to amend its

10



Because the parties are currently litigatiaguies concerning Dr. Roback, the parties are
ordered to re-depose Dr. Johnsorthis same period to avoid tymore delay. Specifically, the
re-deposition will occur withi®0-days of entry of this Memorandum Opinion and Order, unless
good cause is shown to modify this deadlinee Harties will confer with the United States
Magistrate Judge tset all other associated deadlines.

B. Amtrak’s Daubert Motion to Exclude Dr. Johnson’s Testimony

Given the foregoing discussion, the Courserwes ruling on whether Dr. Johnson is
competent to opine on causation. In the discussiahfollows, the Couradjudicates only Dr.
Johnson’s expertise and methodology to diagnekentiffs TBI and associated cognitive
impairments and whether hiestimony would be helpfuib the trier of fact.

1. Standard of Review

Although New Mexico’s substantive law goverkintiff's negligenceclaim, the Court
applies federal law to termine whether the proffered exparstimony is sufficietly reliable to
submit to the jurySee Hendrix ex rel. G.P. v. Evenflo C609 F.3d 1183, 1193 (11th Cir.
2010). Federal Rule of Evidence 702 provides:

A witness who is qualified as an expbyt knowledge, skill, experience, training,
or education, may testify in therfa of an opinion or otherwise if:

(a) the expert’s scientific, technicady other specialized knowledge will
help the trier of fact tainderstand the evidenoe to determine a fact
in issue;

(b) the testimony is based snfficient facts or data;

(c) the testimony is the product of raile principles and methods, and

(d) the expert has reliably applied thengiples and methods to the facts
of the case.

summary judgment motion. Bgiven Plaintiff's overall recordf late expert disclosures, the
Court now affords Amtrak leave to amend itensuiary judgment motion to address Plaintiff's
evidence concerning both Dr. Roback and Dr. Johnson.

11



Fed. R. Evid. 702See also 103 Investors |, L.P. v. Square D, @30 F.3d 985, 990 (10th Cir.
2006) (describing analysis asawsteps: (1) determining whethexpert is qualified and (2)
whether the expert's opinion is reliable undBaubert principled). The touchstone of
admissibility under Rule 702 is hélpness to the trier of facBee Werth v. Makita Elec. Works,
Ltd., 950 F.2d 643, 648 (10th Cir. 1991).

A court should consider the following non-exhaustive and non-dispositive factors in
determining whether particular expert scientific testimony is reliable: whether the expert’s
technique or theory can and has been testedihtbory has been subject to peer review and
publication; the known or potential rate of eradrthe technique or theory when applied; the
existence and maintenance sfandards and controls; andetlyeneral acceptance of the
methodology in the relevant scientific communBge Kumho Tire Co., Ltd. v. Carmicha&26
U.S. 137, 149-50 (1999})03 Investors470 F.3d at 990 (citin@aubert 509 U.S. at 593-94).
The DaubertCourt clarified that the focus must belely on the principles and methodology, not
on the conclusions they generddaubert 509 U.S. at 595.

To determine whether an exp@pinion is admissible, ehdistrict court performs the
following two-step analysis: (1) the court musgtermine whether the expert is qualified by
knowledge, skill, experience, traiginor education to render an ojoin, and (2) if the expert is
so qualified, the court must determine whetlige expert’s opinionis reliable under the
principles set forth irDaubert See 103 Investors I, L,P470 F.3d at 990. In addition, the
testimony must be helpful to the trier of fact. “In assessinghvenagéstimony will assist the trier
of fact, district courts consall several factors, including wther the testimony is within the

juror's common knowledge andxgerience, and whether it wilisurp the juror's role of

4 Daubert v. Merrell Dow Pharmaceuticals, In609 U.S. 579 (1993).
12



evaluating a witness’s credibilityUnited States v. Gutierrez de Lop&@b1l F.3d 1123, 1136
(10th Cir. 2014) (citations and internal quaia marks omitted). “In doing so, courts must
conduct a common-sense inquirytanwhether a juror would bable to undestand certain
evidence without specialized knowledgkl’ (citations and internajuotation marks omitted).

Trial courts have equally broad discoeti in both determining the reliability and
admissibility of expert testimongnd in deciding how to assessexpert’s reliability, including
what procedures to use imaking that assessmeBiee United States v. Velar@i4 F.3d 1204,
1208-09 (10th Cir. 2000). So long as the dist@irt has enough evidence to perform its duty in
assessing the relevance and reliability of an expert’s proposed testimony, a hearing is not
required.See United States v. Call29 F.3d 1402, 1405 (10th Cir. 1997). The proponent of the
expert bears the burden by a preponderance of tderme to establish th#tte requirements for
admissibility have been meee Nacchios55 F.3d at 1251.

2. Application
i. Expertise

Amtrak contends that Dr. Johnson’s backgrd in educational gshology disqualifies
her because only a medical doctor or similar expert can diagnose a brain injury. According to
Amtrak, “the cause and effect of a physical abad lies in a field of kewledge in which only a
medical expert can give a competeptnion.” Amtrak’s Reply at 4 (quoting/oods v. Brumlop
1962-NMSC-133, T 15, 377 P.2d 520, 523) (italics and quotation marks omitted). Because “Dr.

Johnson is not a medical doctor neuropsychologist,” Amtrakontends that “she is not

®> The record evidence &ifficient to enable the Court perform its gatekeépg duty. Because
it is a party’s burden to request an evidegtiaearing, and none wasquested, the Court will
rule on the motion based on the Bsiand evidence in the recoi®ee United States v. Nacchio
555 F.3d 1234, 1253-56 (10th Ci0@) (explaining burden is ongponent of expert to request
Dauberthearing).

13



gualified to conduct a methl diagnosis of Plainfis purported brain injuryparticularly in light
of Plaintiff’'s complex medical history.'ld.; Amtrak’s Mot. at 6.

However, it is unnecessary to decideetter the testimony of a medical doctor is
required to diagnose Plaintiff’'s m&l disorders. This is because Amtrak recognizes that a non-
physician such as a neuropsydust could render an opinioon mental health issueSee
Amtrak’s Reply at 8 (Amtrak stating that tesony from a neuropsycholagi“at a minimum,” is
necessary.) Therefore, the partaggee that the diagnosis of mandisorders is not a field of
expertise reserved exclusively to medical doxt The Court then analyzes Amtrak’s more
specific contention that an educational psychologisinqualified to reder an expert opinion
regarding the diagnostf a mental disorder.

The Court rejects Amtrak’s argument aoconcludes that Dr. Johnson is qualified to
diagnose certain metal disorders. It is genenabognized in state andderal courts that “the
provision of mental health care frequently occurs through other professionals who are educated
and trained for the specific purpose of pravigtherapy to those with mental disordetSdnley
v. Commonwealth273 Va. 554, 562, 643 S.E.2d 131, 135 (208rxtt v. W. Air Lines 155
F.2d 850, 854 (10th Cir. 1946) (“The testimony afaauntry doctor concerning the sanity of his
patient is as readily admissible as the testiyn of the most renowned psychiatrist.”). Dr.
Johnson is a mental health care professitinahsed by the State @alifornia. California’s
statutory scheme specificallguthorizes her tgerform the “[d]iagnosis of psychological
disorders related to academic learning procésaasng other things. Cal. Bus. & Prof. Code §
4989.14(a)(2) (emphasis added). Amtrak is coritegt Dr. Johnson is n@& neuropsychologist.
However, it would be inconsistent wibauberts “liberal approach takein qualifying a witness

as an expert” to conclude that her backgrodistjualifies her given that she is statutorily

14



authorized to make certain psychological diagndsaesis v. Intel Corp, 493 F. Supp. 2d 1174,
1182 (D.N.M. 2007).

In addition, Dr. Johnson has the skill, knodde, and experience regarding the pertinent
subject matter to qualify as an expert. Asted earlier, Dr. Johnson has been a licensed
educational psychologist for years. She has actatetiacademic and clirditexperience in the
area of neuropsychoeducationavaluations. She has alsedm a member of numerous
professional societies, published works, participated in professioorikshops, and has been
appointed by the Governor of California tolania’s behavioral sciences board. Moreover,
Dr. Johnson testified that she dgsialified by her education tdiagnose traumatibrain injury.
This constitutes sufficient “knowledge, skillxpgerience, training, or education” to offer an
expert opinion regarding thidagnosis of traumatic brainjury. Fed. R. Evid. 702.

But to the extent that Plaiffttenders Dr. Johnson to testiis an expert regarding the
diagnosis of PTSD, her testimony is excluded. Ata$étion, she expressly testified that she was
unqualified to diagnose PTSD under the DSMe Shid that she could instead “describe the
symptoms of PTSD that [were] based undez thagnostic considations of ... [her] ...
neuropsychoeducational diagnosis of TBI” besmathe symptoms of TBI and PTSD are often
aligned. Johnson Depo. at 57:17-21. While mhnkon may permissibly testify as an expert
about Plaintiff's psychologidaand emotional conditions, shmay not express a diagnostic
opinion about Plaintiff's alleged PTSD undertibSM. By her own admission, she is not
gualified to make such a diagnosis.

Regarding the doctor’s authority to diagnosen&alized Anxiety Disorder, the record is
less developed compared to the record ofJldhnson’s authority to dgnose TBI or PTSD. The

parties pointed to no deposition testimony of Aaktscrutinizing the doctor about her authority

15



to diagnose Generalized Anxiety Disorder. Aletourt has in its possession is the doctor’s
opinion in her expert report thRtaintiff “me]t] [the] diagnostic criteria foGeneralized Anxiety
Disorder as a characteristic subset and mstaifien of the PTSD.” Johnson Report at 15. Even
though the record concerningettdoctor’s qualifications to dgnose Generalized Anxiety
Disorder is less developed, the Court keeps imdntihe liberal approach in qualifying a witness
and assumes that Dr. Johnson has the traiamd) education to render an expert opinion
regarding the diagnosis of Generalized Anxi@isorder. However, to the extent that Dr.
Johnson describes Generalized Anxiety Disordex ‘amanifestation of the PTSD,” the doctor’'s
testimony is excluded. Given that she is unqualifie diagnose PTSD, the doctor may not opine
about manifestatins of PTSD.

In summary, Dr. Johnson is qualified to ilgshs an expert regding the diagnosis of
TBI and Generalized Anxiety Disorder. She is urifjed, however, to tstify about a diagnosis
of PTSD and manifestations of PTSD. Agaithis ruling applies only to the doctor’s
gualifications to diagnose TBI and Generalized Anxiety Disorder and does not implicate her
gualifications to draw a causal relationship bedw those diagnoses aPlaintiff's accident.

ii. Reliability

The Court concludes that sifent facts and data support Dr. Johnson’s diagnoses of
TBI and Generalized Anxiety Disorder. Dr.hison administered th&/oodcock-Johnson test,
which is a standardized nemsychological test used byliaensed psychologist. Dr. Johnson
used her skill and knowledge to administer theteegtlaintiff, and then compared his results to
that of a person of similademographic background withxgected levels of cognitive
functioning. According to Dr. Johnson, neuropsyolgatal testing of thikind tests the brain’s

actual functioning that would not be revealedam MRI and CT scan and the test is well-
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accepted in the field of psychology. Dr. Johnsofisources of fact” included Plaintiff's
comprehensive medical and psychological resdrom 1996 to 2017. Johnson Report at 3. As
part of her methodology, Drofinson permissibly drew on Plaintiff's own version of evefése
Tormenia v. First Inv'rs Realty Co251 F.3d 128, 135 (3d Cir. 2000) (“Rule 702 does not
require that experts ... eschew reliance on a pignaccount of factual events that the experts
themselves did not observe.”).

Furthermore, the doctor’s conclusion thaiRliff has “learning, voational, daily living,
and social-emotional challengas exhibited through the neuroypboeducational diagnosis of
TBI,” was tethered to a regulation defining MBnder the IDEA and thus the doctor used a
methodology by referring to objectivdiagnostic criteria. Johnson Repatt 15. Regarding
Generalized Anxiety Disorder, Dr. Johnson refieexd the DSM in drawing her conclusion that
Plaintiff “me[t] [the] diagnostic criteria for Gendized Anxiety Disorder.”ld. Thus, Dr.
Johnson’s methodology is properly grouddie objective criteria thas publicly available.

Amtrak does not point to weaknessesthe Woodcock-Johnson test or Dr. Johnson’s
testing methods. Instead, Amtraépeatedly claims that Ddohnson’s opinions are unreliable
because they are “predicated exclusively on tarview with Plaintiff, not on medical records.”
Amtrak’s Mot. at 2. But Dr. Johnson'’s testimoory which Amtrak relieslows that Amtrak and
Dr. Johnson have conflicting ideas about whafhPlaintiff's medical records are important,
something that goes to the gbt, not admissibility, of her séimony. For instance, while the
doctor agreed that her report lacked “anyodology or ... medical Btory,” concerning
Plaintiff, this was because such materiabwWaot important.” Johnson Depo. at 48:2-8. Notably,
she stated that she did revidaintiff’'s psychological recordssee id.at 46:20-25, and her

“sources of fact” included Plaintiff's medicand psychological records spanning 21 years.
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Johnson Report at 3. This evidence is more thdficient to counter Atrak’s claim that Dr.
Johnson did not evaluat@laintiff’'s medical records. Anperceived defects in Dr. Johnson’s
review of Plaintiff’'s medical@cords go to the weight of hestenony, not its admissibility, and
may be properly explored in cegxamination of the witness.

Amtrak also objects that theeris a lack of “fit” between Dr. Johnson’s diagnosis and
Plaintiff's injury becauseshe diagnoses TBI underHA standards. As Amtrak says, “this is not
an IDEA case.” Amtrak’s Mot. at 9. Indeedgetdoctor’s declaration arttle statute defining her
authority note that she is permitted togtiase psychological disorders “related to academic
learning processes.” Johnson Dextly 3(b); Cal. Bus. & ProfCode § 4989.14(a)(2). It is also
true that Plaintiff is an adulin his 50s and not a schoolchitdquiring eduational support.
Nonetheless, Dr. Johnson’s dealéon indicates that the Woodcodkhnson test is not confined
to the educational context orsexved for younger exanmgas. She stated that the test “is a well
respected method of testing cagre abilities within the fied of psychology, has been used
since the late 1970s, and allows for detailed ye@mlof multiple areas of cognitive function.”
Johnson Decl. at 9. This evidemadicates that th doctor's methodology isot confined to the
educational context. Although Pl&iih ultimately carriesthe burden of proof to show that Dr.
Johnson’s testing method is eddie, it is worth noting thaAmtrak submitted no rebuttal
evidence casting doubt on qualdfthe Woodcock-Johnson test. The Court therefore concludes
that Dr. Johnson’s diagnostic opinions will help jurors understand neuropsychological evidence
and therefore she may testify as apext concerning certain diagnoses.

Ill.  CONCLUSION
IT IS THEREFORE ORDERED that Defendant National Railroad Passenger

Corporation d/b/a Amtrak’s Motion to Eblude the Testimony of Dr. Julia Johns@CF No.
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87)is GRANTED in part andDENIED in part. Dr. Johnson may testify as an expert regarding
the diagnosis of Traumatic Brainjury and Generalized Anxietpisorder. She may not testify,
however, about the diagnosis of Postdimatic Stress Disorder. The ColRESERVES
RULING on the admissibility of Dr. Johnson’s causations opinions;

IT IS FURTHER ORDERED that the parties will re-depose Dr. Johnson witBio+
DAYS of entry of this Memorandur@pinion and Order, unless good cause is shown to modify
this deadline. The parties will meet with Unit8thtes Magistrate Judglohn F. Robbenhaar to
set expert discovery deadlines concerning Amtréikie to file an expert report. Deadlines for
Amtrak to amend itsDaubert motion concerning Dr. Johnsocand to amend its summary
judgment motion will also be established. Giwtbe global Coronavirus pandemic and the need
to keep in-person contact to a minimum, {heaties are encouragdd conduct depositions
remotely using technologies that allow all pap#mnts to be physically separate and allow for
real-time exhibit viewing;

IT IS FURTHER ORDERED that Plaintiff will pay for Dr. Johnson’s re-deposition
fee, including any incidental costs such as travel, etc.;

IT IS FINALLY ORDERED that Amtrak’s Motion to Strike the Declaration of Dr.
Johnson, as moved for in Amtrak’s Reply Brief in Support dDé@sbertMotion (ECF No. 105)
is DENIED.

IT 1S SO ORDERED.

vl | W

udith C. Herrera
Senior United States District Judge
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