Armijo v. Santa Fe County et al Doc. 53

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF NEW MEXICO

PHILLIP M. ARMIJO,
Plaintiff,
V. Civ.No. 17-CV-00574-WJ-SCY

SANTA FE COUNTY,

WARDEN DEREK WILLIAMS,

Individually and in his Official Capacity,

CITY OF SANTA FE,

Santa Fe Police Officer ANTHONY CURREY,
Individually and in his Official Capacity.

Defendants.
MEMORANDUM OPINION AND ORDER GRANTING DEFEN DANTS’ MOTION FOR

SUMMARY JUDGMENT AS TO COUNT 3 AND DENYING PLAINTIFF'S CROSS-
MOTION FOR SUMMARY JUDG MENT AS TO COUNT 3

THIS MATTER comes before the Courpon City Defendants’ Motion for Summary
Judgment as to Count 3 of PlaintifiGomplaint Based on Qualified Immuni{ipoc. 32, filed
11/22/17)and Plaintiff's Cross Miion for Summary Judgmewgainst Officer Currey{Doc. 40,
filed 1/8/18) Having reviewed the parties’ briefs amgbplicable law, the Court finds that
Defendants’ Motion is wellaken and, therefore, GRANTED.

BACKGROUND

Plaintiff Phillip Armijo (“Plaintiff”) alleges that the City of Santa Fe and Officer
Anthony Currey (collectively “Citypefendants” or “Defendants”) violated federal constitutional
law and state tort law during an incidéimat occurred on March 8, 2016, which Plaintiff
contends resulted in his false arrest by €ffiCurrey (“Defendant Currey”). On that day,

Defendant Curry and his fellow officers respontied 911-call about a domestic disturbance in
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the City of Santa Fe. Defendant Currey assheshe relied upon information furnished by the
dispatch center that a) was provided to him ycér Aikman that caused him to believe there
was an arrest warrant in the name of Plaififfllip Armijo, and b) after discovering the arrest
warrant was in the name of John Armijo, causied to believe the names Phillip Armijo and
John Armijo were aliases. After arresting Pldfinefendant Currey transported Plaintiff to the
Santa Fe County Adult Detention Center, whicks under the administration of Warden Derek
Williams. Plaintiff was held until March 10, 2016, when he was released from custody upon a
court order recognizing thatdhtiff was Phillip Armijo, notJohn Armijo, who was actually
Plaintiff's brother.

Plaintiff asserts that Defenda@trrey did not have probable cause for the arrest because
the arrest warrant upon which Defendant Cureted named John K. Armijo, not Phillip M.
Armijo. Plaintiff further conénds that the arrest wassled on an unsubstantiated and
unreasonable assumption that the name was anRikastiff asserts that as a result of his false
arrest, he suffered personal injuraasl extreme emotional distress.

Plaintiff brought state lawral 42 U.S.C. § 1983 claims agsi Defendant Curry (in his
individual and official capacities), the City of Santa Fe, Warden Derek Williams (in his
individual and official capacities), and the Couot Santa Fe. Doc. 1, filed 5/22/17. The Court
entered a Memorandum Opinion and Order dising the 8 1983 claim against Warden Derek
Williams and the County of Santa Fe. Doc. fléd 9/7/17. Now before the Court on these
cross-motions for summary judgment is Pliffitstclaim against the City Defendants under

Count 3, for violation of the Fourthmendment, pursuant to 42 U.S.C. § 1983.

! According to the parties’ briefs (Doc. 32, Doc. Boc. 46), none of the parteppear to argue that the

claim of false imprisonment applies to the City Defendants. As the issue of false imprisonment has not been briefed
by any of the parties for these motioand the briefs instead revolve aroune taim of false arrest as a violation
of the Fourth Amendment pursuant to 42 U.S.C. § 1983 (Count 3), the Court addressasuiobly at this time.
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DISCUSSION

Underlying Facts

At this stage of summary judgment, the Cauetvs the facts in thight most favorable
to the non-moving party and draw all readaleanferences in favor of that par§yhero v. City
of Grove 510 F.3d 1196, 1200 (10th Cir. 2007). The failyg facts are either undisputed or
taken in the light most favorable Riaintiff. At this stage, “th@udge’s function is not himself to
weigh the evidence and determine the truth of the matter but to determine whether there is a
genuine issue for trial Anderson v. Liberty Lobby, In&77 U.S. 242, 249 (1986). Although
many of the parties’ attempted “disputes” of flacts are disingenuousetlourt addresses them
in footnotes throughout the followirfgcts section. The Court aladdresses the admissibility of
some exhibits for the summary judgment recoitthiee in footnotes or &ér the facts section.

A. The Arrest Warrant

On March 8, 2016, officers from the SantaHedice Department were dispatched to a
domestic disturbance at 908 Osage AvenuberCity of Santa Fe. While Defendant Currey,
Officer Aikman, and Officer Diham were responding to the Icéhey received a Computer-
Aided Dispatch (“CAD”) Call Information Repotthat contained information, including that the
caller was Plaintiff and that PHiff was reporting his sister fgroperty destruction. Doc. 32-1,
Ex. A: CAD Call Information Report (“CAD report’ The CAD report did not contain any
information about an arrest warrant. Once they arrived at 908 Osage Avenue, the officers

obtained the identification information from theatweople at the scene, who were Plaintiff and

Although Defendants replied out of caution as if Riffia motion included Count 1 (state law claim for false
arrest), the Court does not address Count 1 in this apifitee City Defendants and Plaintiff have filed additional
cross-motions for summary judgnteéhat encompass CountSeeDoc. 45, filed 1/31/18; Doc. 48, filed 2/23/18.
The Court also notes that Plaintiff did not file a Reply brief to his Cross Motion for Summary Judgment, which
would have been due on February 16, 2@EeDoc. 42, Order Regarding Briefing for Motions for Summary
Judgment, filed 1/10/18; D.N.M.LR-Civ. 7.4(a).



his sister. The Plaintiff's identification c&rehowed that his name was Phillip Armijo and the
picture on the card looked likegtlman presenting the card. Dadant Currey believed it was an
accurate identification card from New Mexico. Doc. 3ZE%, E: Identification card for Phillip
Armijo.

Officer Aikman relayed the information the dispatch center (Santa Fe Regional
Emergency Communications Center, “RECC” dispaidbc. 32-2 Ex. B: audio recordings
between Officer Aikman and dispattiihe dispatcher asked ifff@er Aikman was “10-12 with
Phillip Armijo” and stated she had a mant for him “in hand and confirmedld. at “4
19.55.20” and “6 19.55.29.” Officer Aikman askedawkthe warrant was for, and dispatch
reported that there was an arrest warrant for Phltmijo for a failure to appear in court for the
charge of driving under the influence, without boldd at “7 19.55.36” and “8 19.55.47.”
Officer Aikman then informed Defendant Currat dispatch had a warrant for a failure to

appear out of district court for Phillip ArmifoDefendant Currey asked Officer Aikman if the

2 Although the parties inconsistently refer to the fifisation card as a valid drer’s license, the card has

the label “Identification Card” in the upper right corngnd it does not reflect any indication that it is a New
Mexico driver’s license. This factoes not change the Court’s reliance on the identification card.

3 Defendant submitted two audio recordings to suppa@ripdragraph of facts. Doc. 32-2, Ex. B: transcript

and audio recording of RECC call with Officer Aikman;dD82-9, Ex. I: audio recording of 911-call. Plaintiff
attempts to dispute the facts in this paragraph relating to the audio recordings lokswem and Officer Aikman

on the grounds that the audio recogdirare unauthenticated and in inadnbigsform, which the Court rules on in

Part I.D.infra. Furthermore, while Plaintiff complains that the recordings are “fragmented and unintelligible,” the
Court finds that the recordings are sufficiently understaleda support thesfacts. Plaintiff did not otherwise

dispute the substance of these facts or raise an objection on other grounds to the admissibility of the contents of
these recordings. Therefore, the Cauiit treat these facts as undisput&&eD.N.M.LR-Civ. 56.1(b) (requiring the
responding party to “specifically controvert[]” theorant’s fact, or else the party admits the fact).

4 The Court notes that the recording “1 19.51.2#ifcms the speaker is “297,” which the CAD report
identifies as Officer Aikran. Doc. 32-1: Ex. A.

° In response to Defendants’ Fact No. 11 that ‘&@ffiAikman told Officer Cuey about the bench warrant

to arrest Phillip Armijo” (Doc. 32, 1 11), Plaintiff resporttist he “admits Officer Currey testified this information
was given to him. However, it was proven to be false and incorrect by Officer Currey’s own inigstiaic. 40,

1 11. The Court refuses to indulge in Plaintiff's attempt to obscure the facts by combining the admissions/denials
section with Plaintiff's own factual agsiens for his cross-motion. Plaintiff wer attempts to refute, question, or

object to the fact thatfficer Aikman conveyed this information @efendant Currey, and it therefore remains
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warrant was confirmed and Officer Aikman asséthat “dispatch had the warrant in hand.”
Doc. 40-2 Ex. 2 Officer Currey’s Memorandum. DefenataCurrey arrested Plaintiff on the
warrant® Defendant Currey arrestétaintiff at 908 Osage Avenue in Santa Fe, which is the
address listed on Plaintiff's idefication card. Doc. 32-1, Ex. A; Doc. 32-5, Ex. E. 908 Osage
Avenue is also the last known address lisegdlohn Armijo on the arrest warrant. Doc. 32-4,
Ex. D: Arrest warrant for John Armijo.
In his Memorandum dated March 9, 20D&fendant Currey provides the following
account of his understanding of the atn@arrant at the time of arrest:
As | was speaking with Mr. P. Armij@fficer Durham was speaking with the
wife, and Officer Aikmantook Mr. P. Armijo’s license from me to run him
through dispatch. When Officer Aikman returned he stated Mr. P. Armijo had a
warrant, | asked him if it was confirmed ané stated dispatch had the warrant in
hand. | informed Mr. P. Armijo he had a warrant and Officer Aikman informed
me it was for a failure to appr out of District Court.
Doc. 40-2, Ex. 2; Doc. 32, § 23 (referencing Defendant Currey’s Memorandum).
At his deposition, the following questiing took place regarding the memorandum

Officer Currey drafted on March 9, 2016:

Q: And then it says, “When Officer Aikmaeturned he stated Mr. P. Armijo
had a warrant.” What did you know about the warrant?

A: At the time when he first told minat, he just let me know that Phillip
Armijo had a warrant. It wasn’t until & we left the residence, | kind of
asked him what it was for.

undisputed that Officer Aikman told Defendant Currey thatarrest warrant was for Plaintiff, even in the most
considerable light for PlaintifSeeD.N.M.LR-Civ. 56.1(b) (requiring the responding party to “specifically
controvert[]” the movant’s fact, or else the non-moving party admits the fact). This undisputeduebeis

supported by evidence submitted by both parties, including Defendant Currey’saeinm dated March 9, 2016,
which Plaintiff submitted in his Doc. 40-2 as Ex.2, and Defendant Currey’s deposstiomoiey.SeeDoc. 40-2, Ex.

2; Doc. 32-6, Ex. F. at 17:15-25. The Court notes that Plaintiff has not raised any objection to the admissibility of
any of Officer Aikman'’s staments to Defendant Currey.

6 City Defendants dispute Plaintiff's assertion thatfit@r Currey did not have any reason to believe Phillip
Armijo had committed any crimes.” Doc. 40, 7. Thai€oeed not delve into ih“dispute” because what
Defendant Currey believed constituted grounds for arrestaigti is the substantive legal issue for false arrest,
and thus cannot be cast as a fact. The insertion dfdegament into the undisputed facts section is improper.
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Q: Okay. So Officer Aikman says Philldrmijo had a warrant. Did he say it
was Phillip Armijo or for John Armijo?

A: He said it was for Phillip Armijo.

Doc. 32-6Ex. F: Defendant Currey’s Deposition, at 17:15-25.

Defendant Currey then left the location to transport Plaintiff to Santa Fe County Adult
Detention Center. On the way to the Detentanter, Defendant Currey stopped at the RECC to
retrieve a copy of the arrest warrant for RpiArmijo. At RECC, dispatch gave Defendant
Currey an arrest warrant that named John Arnijoc. 32-4, Ex. D. Defendant Currey realized
this arrest warrant was in the name of Johmifr and not in the name of Phillip Armijo.

B. The RECC Returns

The dispatcher at RECC also provided Defendant Currey with two reports, which the
parties refer to as “returnd.These “returns” contained persoigentifying and criminal history
information for both John K. Armijo and Phillid. Armijo, and were promulgated through the
electronic system (“NCIC”) that RECC uses to check for warfabefendant Currey testified

that of the two returns, ontye return for John Armijo had a photograph attached to it.

! Defendants’ Fact No. 14 states: “When Officer Quamived at RECC, dispatch gave him a copy of the

warrant and two ‘driver’s license returns.” Doc. 32, § hdhis response, Plaintiff denies that this fact is
undisputed, stating: “There is no evidera ‘return’ is a ‘type of driver’sdense report’ or that it has any reliability,
accuracy, or can be used as a lawful basis for arrest.”4Do§. 14. Plaintiff's reasdior denying Defendants’ Fact

No. 14 is a two-part objection. First, it is unnecessarultmon how the parties characterize or label the reports,
whether as “driver’s license reports” or otherwise. It is material that the parties agree about the contents of the
reports, the fact that Defendant Currey received the reports from the dispatcher abR&@€,fact that Defendant
Currey reviewed the reports—which the parties do agreSesboc. 32, 1 14, 18-20; Doc. 40, 11 15-16. Second,
Plaintiff's objection that there is no evidence that the reports have “any reliability, accuracy, or can be used as a
lawful basis for arrest” goes to Plaintiff’s legal argument,thetfacts. Finally, the Court notes that Defendants have
not produced these two reports for theirtido, and Plaintiff did not raise an objection to the lack of production or
to the form or authenticity of these documents, or on any other grounds.

8 Defendants cite to Doc. 29, Defendant Santa Fe County’s Motion for Summary Judgr@enints 2, 5, 7
and 9, Ex. 4: Affidavit of Ken Martinez. Plaintiff does rudject to reference to thédfidavit. The affiant, the
director of the RECC, states: “I rarwarrants check through our databases inputting the name of ‘Philip [sic] M.
Armijo.” | determined that inputting the name of Phillip M. Armijo produces information that Phillip M. Armijo is
also known as John K. Armijo and that John K. Armijo has various alias names including Philip M. Armijo.”
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Specifically, Plaintiff states: “Ahough he [Defendant Currey] govto ‘returns’ from dispatch,
John and Phillip Armijo each had their own individual names, dates of birth, social security
numbers, and none of that information ‘oe@ped’ one another.” Doc. 40, 1 15. Defendant
Currey looked at the two reports, comparedpheto of John K. Armijo to the photo of Phillip
M. Armijo on his N.M. drivers’ identificabn card and to the person in his custody, and
determined, based on the information provided from RECC, that Phillip M. Armijo was an alias
for John K. Armijo. Doc. 32, 1 20. The arrest watrshowed John K. Armijo’s height as 5’3",
weight as 150 Ibs., and hair and eye coldorasvn. Plaintiff's identification card showed his
height as 5’5", weight as 160 Ibs., and eye cakbrown. Officer Currey was not told anything
by dispatch to indicate Phillip Armijoad used John Armijo as an alias.

When asked at his deposition why he contihteeexecute the arrest warrant for John
Armijo on Phillip Armijo after reviewing thevarrant and the RECC returns, Defendant Currey
testified that:

At that time because of the second netugenerally, if dispatch pulls up a return

for somebody and sees—maybe usually an a/k/a will pop up, which generally

means that perhaps that other name @thér information had been used in the

past, which is probably why it popped mmpthe first placel don’t know for sure,

but usually that’s the case.

And I'm looking at these and | see the same address, the same last name. It looks

similar, in my opinion, and the criminaistories looked—they were saying they

both had DUI offenses, they both had fegluo pay for child support, so |

believed that it was an alias, whishwhy | proceeded with the warrant.

Doc. 32, 1 20 (citing Doc. 32-6, Ex. F at 21:19-228hen asked what he meant when he stated
he “believed it was an ‘alias,” Defendant Currey testified:

| believed that Phillip Armijdhad at some point in time, used John Armijo’'s name

and information in the past. And | believéhat that John—this warrant for John

Armijo was indeed foMr. Phillip Armijo.

Doc. 32, 1 20 (citing Doc. 32-6, Ex. F at 22: 8} IDefendant Currey further testified that



having the returns—having both returnsikiof pop up at the same time, and

speaking with the dispatchers, it wiesd of—it was kind of odd, but usually

when that happens, it's because thel®en an alias used in the past.
Doc. 32-6, Ex. F at 23:11-16. The parties alseaghat “Officer Currey believed the arrest
warrant for John Armijo was for Phillip Arnaj” Doc. 40, § 18. During the arrest, Defendant
Currey did not “know John Armijo existedhd he thought Phillip and John were the same
person. Doc. 32, T 21.

C. The Detention Center

Defendant Currey left the RECC and traorspd Plaintiff tothe Santa Fe County
Adult Detention Center for incarcerationakitiff was booked into the Santa Fe County
Adult Detention Center as “John K. Armijok&d Phillip Armijo.” Doc. 32 at § 24 (citing
Doc. 29: Booking records, at 8, 12). Defend@ntrey did not question Plaintiff about his
identity or possible use of aliaseAt his deposition, Plaintiffestified that he did not
remember any conversation with Officer Gyrror with any of the booking officers at
the Detention Center. Doc. 328x. C: Armijo Deposition, at 58:15-17, 59:2-13.

Upon complaint by Plaintiff that he wasrested on the bench warrant for his
brother, John Armijo, the City of Santa Pelice Department and the Detention Center
investigated and concluded thlhis was the case. See Doc. 4R, 2 at 4, Sergeant

Kyle Zuments Memorandum, at 1Y 3—4. Punéda a court order issued on March 20,

2018, Plaintiff was released fraifme Detention Center. Doc. 408x. 3: Order for

o The parties appear to dispute how Plaintiff “communicated” with Defendant Currey while waiting to be

processed at the Detention Center. As Plaintiff testified that he does not remember the conveltsatiovithe
Defendant Currey, the Court cannot weigh the statememsfehdant Currey against Plaintiff's regarding what
Plaintiff said. It is not material, eever, whether Plaintiff verbally commicated that he was not John Armijo
(which Defendants maintain Plaintiff failed to do). Under the substantive law, dis¢ofsadelart III.A, whether
Plaintiff protested would not change the Fourth Amendment analysis HillderCalifornia. It is material that
Plaintiff at least presented his identification reflecting his name, which all parties agree happened.
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Release (stating Plaintiff “was mistakenlyesmted on an Outstanding Bench Warrant that
was issued for his brother, John Armijo”).

D. Evidentiary Issues

While the Court dealt with some of the objectidasxhibits and undisputed facts in the
footnotes of the prior sectioplaintiff made several objections to improper support of the
undisputed facts that require more discus&fon.

1. Audio Recordings and Supporting Affidavit

First, Plaintiff objects t®efendants’ submission of two exhibits for the summary
judgment record: Exhibit B (disc and transcioptaudio call between Officer Aikman and
dispatch) and Exhibit | (audiocerding of 911-call between Plaiffitand dispatch). The Court
interprets Plaintiff’'s objection to be to the foohthe recordings and ¢hack of authentication
in Exhibits B and I, including #nlack of an affidavit. In iponse, Defendants submitted the
affidavit of Nick Martinez, who is the records custodian for RECC. Doc. 46-1,&x. J.

I. Authenticity

As the Tenth Circuit has noted, “[w]e do metjuire an affidavit to authenticate every
document submitted for consideration at summary judgmeaty’Co. v. Mohawk Constr. &
Supply Cq.577 F.3d 1164, 1170 (10th Cir. 2009); FRdEvid. 901(a) (“To satisfy the
requirement of authenticating or identifyingitam of evidence, the proponent must produce
evidence sufficient to support a fimgj that the item is what thegmonent claims it is.”). Federal

Rule of Evidence 901(b)(4) provides that a yaréxhibit for summaryudgment “might be

10 Plaintiff disputed certain of Defendants’ factual assertions on grounds involving Defeisdéntsted

exhibits. Pursuant to Fed. R. Civ. P. 56(c)(2), the Qatetprets this as Plaintiff objecting that a fact is not
supported by admissible evidence.

1 Defendants also argue that the recordings are athieiss records of a regularly conducted activity and as
public records. The Court notes that Fed. R. Evid. 808ades hearsay objections, whitlaintiff does not raise,
regarding Exhibits B and | or otherwisgeediscussionnfra Part I.D (explaining that the Court will not rule on
hearsay contersua sponte



sufficiently authenticated by taking into cons@@rn the ‘[a]ppearance, contents, substance,
internal patterns, or other distiive characteristics, taken @onjunction with circumstances.™
SeeMohawk 577 F.3d at 1171 (ruling that the distiwoiurt abused discretn by “categorically
disregarding” exhibits withoutfedavits, instead of considerg authentication under Rule 901).

The audio recordings in Exhibits B and | bewticia of reliability that these exhibits are
in fact what Defendants claim they are. In ExhB, the use of shottand radio vernacular,
intermittent sounds of static, atite resulting content is consistavith Defendants’ assertion
that the recording is the radi@ffic between Officer Aikman and the dispatch center. Doc. 32-2,
Ex. B}*Regarding Exhibit I, the Court notes tila¢ CAD report corroborates much of the 911
audio recording between the dispatcher and thercancluding the caller, the address, and the
date and time of the call. Dog82-9, Exhibit I; Doc. 32-1, Ex. AGiven the characteristics and
corroboration of Exhibits B and | by Exhibit A AD report), the Court findthat these exhibits
are authentic for the purpose of Defendants’ motion for summary judgment.

Additionally, the Court address¢he affidavit of Nick Martiez, the custodian of records
at RECC, which supports the authenticity of Exhibits B and |. Defendants submitted this
affidavit as part of the reply portiaf their combined brief. Doc. 46-Ex. J. The general rule is
that “[w]here a reply contains new materialaogument, courts must either refrain from relying
on the new material or argument in ruling on the motion, or permit a surrSglg.Beaird v.
Seagate Tech., Ind45 F.3d 1159 (10t@ir. 1998). As is the cadeere, however, the Federal
Rules of Civil Procedure allow that a courtyrgave a party “an opportunity to properly support

or address the fact” to which the opposindiparobjects on grounds of insufficient support. Fed.

12 The Court does not consider the transcript thatraigfets submitted with the audio recording in Exhibit B.

Defendants offer no verification of the authenticity of tlascript, which does not bear any of indicia of reliability
under Fed. R. Evid. 901 (no discerning characteristics, letterhead or insignia, or jpaderals).

10



R. Civ. P. 56(e)(1)see alsd-ed. R. Civ. P. 56(e)(1) advisory committee’s note to 2010
amendment (“In many circumstandéss opportunity will be theourt's preferred first step.™.

In this instance, the affidavit from thestadian of records at RECC only responds to
Plaintiff's objection to the authénity of Exhibits B and I. The affidavit does not present any
new arguments to the Court for consideration, @dinetctly addresses tismurce and creation of
the audio recordings, which Plaintiff had raisedsrobjection. Rule 56§€1) allows the Court to
consider Defendants’ supplemental affidavit. Doc. 46-1, Ex. J.

The Court finds that pursuant to Fed. R.ce@01(b)(4), the exhibitare authentic for the
purpose of supporting Defendanksotion for Summary Judgmerdnd the affidavit of Nick
Martinez shows that Defendants would be able toemtittate these recordingstrial. Plaintiff's
mere assertion is insufficient persuade the Court otherwise.

. Form

Next, the Court considers Plaintiff's objectitirat the form of the audio recordings is
inadmissible. Rule 56 allows a party to “object ttiet material cited to support or dispute a fact
cannot be presented in a form that would bmiasible in evidence.” Fed. R. Civ. P. 56(c)(2).
The law in the Tenth Circuit is clear: “The reaqument is that the party submitting the evidence
show that it will be possible to put the infornaatj the substance or content of the evidence, into
an admissible form.Brown v. Perez835 F.3d 1223, 1232 (10th Cir. 2016) (citation omitted),
aff'd in part, rev'd in part2016 U.S. App. LEXIS 20270 (10thtCNov. 8, 2016). Objections to
form often arise at the summary judgment stagarding the use of hearsay content because
parties may use affidavits “despite the fact tffilavits are often imdmissible at trial as

hearsay, on the theory that the evidence may aiéiy be presented at trial in an admissible

13 Additionally, Plaintiff did not move for leave to file a surreply or to strike the affidavit.
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form.” Id. at 1232 (“The most obvious way that hegrstimony can be reduced to admissible
form is to have the hearsay declarant testifyaliydo the matter at trid (citation omitted)).
Plaintiff in this instance, however, hadléa to identify any particular ground on which
the Court can rule. Without providing a ma@ncrete description, the Court cannot infer
“hearsay” from “form,” if that is what the Plaifftintended. Here, Plairifis failure to expressly
raise or articulate even one single hearsay objection prevents this Court from ruling on hearsay
grounds for Plaintiff's objection to ¢hrecordings. The Court relies upBind v. West Valley
City, 832 F.3d 1188 (10th Cir. 2016), in which the Tenth Circuit noted that because neither party
raised an objection to admission of the evidemtéhe basis of heargahe court would “not
disregard any eviden&eia sponté 832 F.3d at 1194 n.1 (citation omitted). As the Tenth Circuit
distinguished irBird, the generalized rule against hearsaghencontent of thenaterials used to
support a movant’s motion for summary judgmergsupposea proper objection on the
grounds of hearsay, so thaéthearsay objection is fairlg front of the courtSee alsd@alavera
v. Wiley 725 F.3d 1262, 1267 (10th Cir. 2013) (ruling thetause “the defendants did not move
to strike [the] expert reportdm consideration below, . . . we see no reason to depart from the
general rule that an evidentiaspjection not raised in the distticourt is waived on appeal”).
Furthermore, opining on admissibilibf arguable hearsay statemesia spontevithout
a proper objection from Plaintiffould risk the Court abandoniritg role as a neutral decision-
maker.See Bird v. Regents of N.M. State Ur69 Fed. Appx. 733, 740 (10th Cir. 2015)
(unpublished) (explaining that tiugstrict courts “have a limited and neutral role in the
adversarial process, and are wary of becorathgcates who comb the record of previously
available evidence and make a party’s case f¢citation omitted)). While Defendants readily

provided an affidavit and respondedPlaintiff’'s objections with itations to hearsay exceptions,
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the Court will not rule on a hesay objection that was never raiggdPlaintiff. Without further
particularity, the Court finds that Plaintiffsomplaint of “inadmissild form” is too ambiguous
to provide the Court with firm grounds on which to rule.

2. Booking Records of John Armijo

Next, the Court examines Plaintiff's objext to the booking records of John Armijo
submitted in Defendant&xhibits G, H1, H2,andH3. Docs. 32-7, 32-8. Defendants assert that
the booking records support Defendant Curregisclusion that the names were aliases by
demonstrating the similarity in appearanod &ow the NCIC records can reflect multiple
names. Plaintiff objects on the ground that “OffiCenrey never testified that he had any of this
information at the time of arrest*Doc. 40. The Court interpretsis objection to be to
relevancy, as in the exhibits are not ohsequence to the Court’'s examination of the
reasonableness of Defendant Currey’s caichuthat the nansewere aliases.

The Court agrees with Plaintiff thaklibits G and H are not relevant because
Defendants have provided no evidence that Defendant Currey considepehtbnts of these
exhibits when forming his conclusion about the use of an 8es=ed. R. Evid. 401. The facts
do not indicate that Defendant Currey accessea thesking records at the time of forming his
belief that Plaintiff was the person sougltthe arrest warrant, as requiredHii} v. California,
401 U.S. 797, 802 (1971ipfra. While the Court now has thermfit of hindsight, the Fourth
Amendment reasonableness analysis can only actmuhe circumstances that existed at the

time of the arresDistrict of Columbia vWeshy 138 S. Ct. 577, 588 (201&)efendant Currey

14 Plaintiff's full objection also includes authaity and form, but the Court does not examine these

objections because of the ruling under Fed. R. Evid. 401. Thus, the Court does not consider the affidavits submitted
in Exhibits K and L, as these affidavits address tlikeaiicity, creation, and stage of the booking recordSee
Doc. 46-2 Ex. K: Second Affidavit of Aaron C. Garcia; Doc. 46EX. L: Affidavit of AnnaMarie C. Bowen.
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relied on many other sources and inferencekifoconclusion that the arrest warrant was
intended for Plaintiff; he did not rely, howeven the records submitted in Exhibits G and H.

The Court will not consider Exhibits G and H in the summary judgment record, or the
facts asserted in {1 26—31 of Defendantstitdo Doc. 32. Additionallythe Court will not
weigh the evidence at the summary judgment stagethus the Court caat use these exhibits
to determine whether the Plaintiff's physical ap@ace was sufficiently similar to his brother’s
to support Defendant Currey’s decision.

3. Declaration of Defendant Currey

As the Court explained above, the general mitdat “[w]herea reply contains new
material or argument, courts must either reffeom relying on the new ntarial or argument in
ruling on the motion, or permit a surrepl\sée Beaird v. Seagate Tech., 14d5 F.3d 1159
(10thCir. 1998). Unlike the affidavit above, howery this affidavit comes from Defendant
Currey, and he makes a numbefaxftual assertions that addrelsputes by Plaintiff. Doc. 46-
4,Ex. M. Defendant Currey’s affidavit is not limitea responding only to issues of insufficient
support of a fact, such as autheityi or form, as was the case witke recordings. The same rule
that allowed the Court to consider the RECC adisin’s affidavit submitted in the reply brief
(Doc. 46-1, Ex. J) does not alahe Court to consider Defendant Currey’s affideésdeFed. R.
Civ. P. 56(e)(1). While Plaintiff did not file a moti to strike the affidat; the Plaintiff has had
no opportunity to respond to @nd it would be improper to consider Defendant Currey’s
affidavit for the summary judgment record. Doc. 46-4, Ex. M.
Il. Legal Standards

A. Summary Judgment

Summary judgment is proper if the pleadigsl admissions, answers to interrogatories,
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depositions, and affidavits “show[]ahthere is no genuine disputetasany material fact and the
movant is entitled to a glgment as a matter of law.” Fed. RvaP. 56(a). A court is to view the
facts in the light most favorable to the non-nmayparty and draw all reasonable inferences in
favor of that partyShero v. City of Groyé&10 F.3d 1196, 1200 (10th Cir. 2007). The court
cannot weigh the evidence and determine thé tithe matter, but instead must determine
whether there is a genuine issue for tadderson v. Liberty Lobby, In&77 U.S. 242, 249
(1986).

Initially, the moving party bears the burdeihdemonstrating thabsence of a genuine
issue of material facBee Shapolia v. Los Alamos Nat'l La#92 F.3d 1033, 1036 (10th Cir.
1993) (citations omitted). A fact mmaterial if “under the substave law it is essential to the
proper disposition of the claimWright ex rel. Trust Co. of Kansas v. Abbott LaBS9 F.3d
1226, 1231-32 (10th Cir. 2001) (citation omitted). Apdi® is genuine if the evidence presented
could allow a rational jury to find in favor of the nonmoving pal&iOC v. Horizon/CMS
Heathcare Corp.220 F.3d 1184, 1190 (10th Cir. 2000). Most importantly, “the mere existence
of some alleged factual dispute between the parties will not defeat an otherwise properly
supported motion for summary judgmeng tiequirement is that there be genuineissue of
materialfact.” Scott v. Harris 550 U.S. 372, 381 (2007) (citation omitted).

Once the moving party meets its initial dan, the nonmoving party must show that
genuine issues remain for trial “as to those dispositive matters for which it carries the burden of
proof.” Applied Genetics Int’'l Incv. First Affiliated Secs., Inc912 F.2d 1238, 1241 (10th Cir.
1990) (citation omitted). As the Supreme Gamphasized, “[w]hethe moving party has
carried its burden under Rule 8§(its opponent must do more theimply show that there is

some metaphysical doubt tasthe material facts.Scott 550 U.S. at 380 (citation and quotation
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marks omitted). Finally, “a complete failure of proof concerning an essential element of the
nonmoving party’s case necessargynders all other facts immatali’ and the moving party is
entitled to judgment as a matter of la®elotex Corp. v. Catret477 U.S. 317, 323 (1986).

B. Qualified Immunity

Defendants have asserted the defense of qualified immunity, which “is designed to shield
public officials from liability and ensure @h erroneous suits do not even go to trialliright v.
Rodriquez 51 F.3d 1531, 1534 (10th Cir. 1995) (quotatimarks and citations omitted). When a
defendant raises a claim of qualified immunity his motion for summary judgment, “the
plaintiff must show the defendastactions violated a specificagtitory or constutional right,
and the constitutional or statutory rights the defehd#iegedly violated were clearly established
at the time of the conduct at issu®fiver v. Woods209 F.3d 1179, 1185 (10th Cir. 2000)
(quoting Albright, 51 F.3d at 1534). The trigburt “has discretion tdetermine ‘which of the
two prongs of the qualified imumity analysis should be addhsed first in light of the
circumstances in the particular case at haridftinez v. Beggsb63 F.3d 1082, 1088 (10th Cir.
2009) (quotingPearson v. Callahan555 U.S. 223 (2009)). In tHeourth Amendment context,
officers are immune “from suit fodamages if ‘a reasonable a#r could have believed [the
plaintiff's] [arrest] to be lawful, in light of clearly established law and the information the
[arresting] officers possessedHunter v. Bryant502 U.S. 224, 227 (1991) (quotidgderson
v. Creighton 483 U.S. 635, 641 (1987)).

lll.  Analysis

As detailed below, the Court concludes thafendant Currey is @étled to qualified
immunity because Plaintiff has failed to shthat Defendant Currey lacked probable cause for

the arrest and that his decision was unreasenablditionally, the Courfinds that even if
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Defendant Currey had lacked probable caus#hi®arrest, Plaintiff's right was not well-
established on March 8, 2016. Defendant Currélgasefore immune from a suit for damages
pursuant to the doctrine of quadifl immunity, and he is etied to summary judgment. The
Court further finds tha®laintiff has not carried its burdendemonstrate that the City of Santa

Fe is liable under §1983.

A. Plaintiff's § 1983 Claim Against Def@dant Currey for Violation of Fourth
Amendment

1. Defendant Currey is entitled to qualified immunity because Plaintiff
has not shown Defendant Currey wlated the Fourth Amendment.

Regarding the first prong of the qualifiedrmanity inquiry in this case, “[tjo defeat
qualified immunity on his wrongfurrest claim, Plaintiff ha[ghe burden at summary judgment
to assert a violation of his Fourth Amendment righRoinero v. Fay45 F.3d 1472, 1476 (10th
Cir. 1995). This part of the qualified immunityquiry is thus a cortgutional examination.

An arrest “must be based on probable cause to believe that a person committed a
crime . . . ."Maresca v. Bernalillo C¢804 F.3d 1301, 1308 (10th Cir. 2015) (citation omitted).
To effectuate a valid arrest, “probable cause exists only if, in the totality of the circumstances,
the facts available to the officers at the monadrihe arrest would warrant a [person] of
reasonable caution in the belief that an offense has been comnidtext.1310 (citation and
guotation marks omitted). As the Tenth Circuit has noted, “[w]hat is generally demanded of the
many factual determinations thatust regularly be made by agents of the government . . . is not
that they always be correct, buathihey always be reasonabl&l’ (quotinglllinois v.

Rodriguez497 U.S. 177, 185 (1990)). The doctringjaélified immunity dows that “[e]ven
law enforcement officials who reasonably but mistakenly conclude that probable cause is present
are entitled to immunity.Id. (citation and quotation marks omitted).
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I. Defendant Currey reasonably relied on information from
Officer Aikman that there was an arrest warrant for Plaintiff.

The law of the Tenth Circuit is that “[p]ok officers are entitled to rely upon information
relayed to them by other officers in determinwgether there is reasonalduspicion to justify
an investigative detention probable cause to arresDliver v. Woods209 F.3d 1179, 1190
(10th Cir. 2000). It is estashed Supreme Court precedent thajffective law enforcement
cannot be conducted unless police officers caomdirections and information transmitted by
one officer to another and . . . officers, who must often act swiftly, cénenexpected to cross-
examine their fellow officers about the foundation for the transmitted informationtéd
States v. Hensley69 U.S. 221, 231 (1985) (citation omitted). As the Tenth Circuit has
explained, “a police officer who acin reliance on what proveshe the flawed conclusions of a
fellow police officer may nonetheless be entitledjualified immunity as long as the officer’s
reliance was objectively reasonablEélders v. Malcom755 F.3d 870, 882 (10th Cir. 2014)
(citations omitted). The Tenth Circuit has refertedhis concept as the “collective knowledge
doctrine,”United States v. Wilkinsp633 F.3d 938, 943 (10th Cir. 2011), and the “vertical”
component of the “léow officer rule,” United States v. Whitleg80 F.3d 1227, 1234 (10th Cir.
2012). Under “the vertical collecevknowledge doctrine, an arrestsbop is justified when an
officer having probable cause @asonable suspicion instructsogher officer to act, even
without communicating all of the inforrtian necessary to justify the actioWhitley, 680 F.3d
at 1234;see Whiteley v. Warde#01 U.S. 560, 564 (1971) (rdg that arresting officer
reasonably relied on radio bullettommunicating that there wpsobable cause to arrest);
Maresca 804 F.3d at 1313 (ruling arresting offi’s reliance on primary officer’s
communication of probable cause was reasonalifegugh primary officer actually lacked

probable cause).
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The facts reflect that Officer Aikman toldefendant Currey that there was an arrest
warrant for Plaintiff for failureéo appear in court on the chargiedriving under the influence.
Defendant Currey knew that Officer Aikman heggbken to dispatch about the warrant, and
Defendant Currey arrestedaititiff based upon the knowledge that Officer Aikman had
ascertained about the warrant from dispaldfendant Currey asked Officer Aikman if the
warrant was confirmed and Officer Aikman assérthat “dispatch had the warrant in hand.”
Defendant Currey and two other offisavere in the field, and had itaitiate a decision to arrest
at the scene of what the CAD report labeled demestic disturbancehich included verbal
altercation and possible propedgstruction. Also, Defendant @ay’s decision to execute the
arrest warrant at that time was accompanietigylecision to go to RECC to retrieve the
warrant before taking Plaintiff tthe Detention Center, which wemsconsideration of verifying
the warrant information.

Considered in light of cortlling precedent, it was neinreasonable for Defendant
Currey to rely on Officer Aikman’s communicaiti that dispatch had an arrest warrant for
Plaintiff. As the Tenth Circuihas explained, working in theefd is often “unpredictable and
fast-paced” and, therefore, the court “cameajuire perfection—only reasonable behavior.”
Maresca 804 F.3d at 1311. The standard of oxableness is under a “totality of the
circumstances” framework, based onawthe officer knew at the timid. at 1310. Defendant
Currey’s conduct is within the bounds of théde-officer doctrine becase of the decision-
making he faced in the field upon learning of éineest warrant. This Court finds no evidence
that Defendant Currey’s conalion about probable cause “wiashad faith or unreasonable
under the circumstancedd. at 1312. Supreme Court and Te@lincuit precedenestablish that

a primary officer does not have to convey or akphis conclusion that pbable cause exists for
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an arrest, and Officer Aikman was not regdito do so here. Under the circumstances,
Defendant Currey “reasonably and in good faith beliethat probable cause arrest existed at
the moment . . . .Id. at 1313.

This conclusion requiresaiCourt to address Plaintif’claim that “Officer Currey
arrested Phillip Armijo based on his own cdetply unsubstantiated assumption that Phillip
Armijo used John Armijo as an alias in the gaSoc. 40, at 8. Plaiiff fails to address the
probable cause that existed a f#tene. The facts do not indictitat Defendant Currey initiated
Plaintiff's arrest because tieought Plaintiff had used an alias—Defendant Currey arrested
Plaintiff because of Officer Aikkman’s commugation that there was an arrest warrant for
Plaintiff. Plaintiff fails to réute or provide case law tagport his argument that Defendant
Currey’s reliance on Officer Aikmanassertion was unreasonable.

il. Defendant Currey reasonably relied on the NCIC returns from
dispatch to establish probable cause for arrest.

The analysis now shifts from applying the fellow-officer doctrine described above to an
evaluation of continuing probabtause that existed upon Dedant Currey receiving the
materials from RECC dispatch. Defendant Currey’s decisiortrieve a copy of the arrest
warrant factored into the reasonableness ofiécssion to initiate tharrest. When Defendant
Currey received these materials, however, hehited that the arrest warrant named “John K.
Armijo” and did not name “Phillip M. Arm@.” Doc. 32-4, Ex. D. Defendant Currey also
received two NCIC returns from the computer database—one for John K. Armijo and one for
Phillip M. Armijo. He therefore had to undertak further examinatioof whether there was
continuing probable cause to arrB&intiff when he saw thatémame on the arrest warrant did

not match the name on Plaintiff's identificationraiaand in consideratioof the RECC reports.
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The standard for Fourth Amendment analysite totality-of-the-circumstances, which
the Supreme Court most recently described asgrezing that “the wholés often greater than
the sum of its parts—espially when the parts awviewed in isolation.District of Columbia v.
Wesby 138 S. Ct. 577, 588 (2018)A factor viewed in isahtion is often more readily
susceptible to an innocent explanatioartione viewed as part of a totalityd’ (quotingUnited
States v. Arvizib34 U.S. 266, 274 (2002)). Because thditgtaf-the-circumstances approach
“precludes this sort of divide-and-conquer ana]yiSithe court must look at the “whole picture”
and cannot ignore when the “circumstancescertainly suggested criminal activityd.
(quotingArvizy, 534 U.S. at 274).

In the lead case of stiaken identity arresHill v. California, 401 U.S. 797 (1971), the
Supreme Court ruled that “when the police hprabable cause to arreste party, and when
they reasonably mistake a second party for thedagly, then the arrest of the second party is a
valid arrest.” 401 U.S. at 802 (ditan omitted). Because the policeHiill “unquestionably had
probable cause to arrest[,]” the issue becamehehétwas reasonable for the officers to have
formed the belief that the person thegeated was in fadhe person they soughtl. The Court
in Hill considered a number of facts that contielduto the reasonableness of the officers’
conclusion that the arrestee was the correct petisempolice went to the viéed address of the
person they sought; the police had a verifiedspdal description of # individual; the mailbox
listed the apartment occupantthe person they sought; the ateee matched the description;
despite the arrestee’s protests and identificatérd with a different name, “aliases and false
identifications are not uncommon”; and the arrestee’s credibility was questidnlabe803—-04.
The Supreme Court alsoespfically referenced the districoart’s judicial noice of the fact

“that those who are apprehended and are arresa@g times attempt to avoid arrest by giving
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false identification.d. at 803 n.7. The Court explainedttisufficient probability, not
certainty, is the touchstone iasonableness under the Fodthendment and on the record
before us the officers’ mistake was understandabtethe arrest a reasonable response to the
situation facing them at the timdd. at 804.

In Plaintiff's case, there was probable casi&nming from the arrest warrant. An arrest
warrant provides probable cause for a policeceffto arrest an indidual, and “[u]nless a
warrant is facially invalid[,] an officer has constitutional duty to independently determine its
validity.” Hill v. Bogans 735 F.2d 391, 393 (10th Cir. 1984). Tunedisputed facts indicate that
the arrest warrant was taken out on John Armijddibure to appear in thdistrict court for a
charge of driving under the influence. Doc. 32-4, B. As Plaintiff has not attacked the validity
of the warrant upon which he was arrested oredgbat the issuance of the warrant itself was
not supported by probable cause, there pvabable cause to arrest John Armijo.

Under the two-part analysis Hill, the Court must then determine whether Defendant
Currey’s conclusion that Plaifftwas the person sought by theest warrant was a “reasonable
response to the situation” facing Defendant Guatethat time. The arrest warrant listed 908
Osage Avenue as the residence of John K.ijarmwhich is the location where Defendant Currey
arrested Plaintiff, and the address listedPtaintiff's identification card. The warrant and
Plaintiff's identification card reflected the sahast name, “Armijo.” Defendant Currey asked
Plaintiff if he had a conviction for DUI, which Ptwiff stated he did; féure to appear for DUI
was the underlying charge on the arrest wari@etendant Currey alscompared other history
listed on the RECC returns, both of which indicateat John K. Armijo and Phillip M. Armijo
had reports of failing to pay #tl support. Defendant Currey coamed the picture on the return

for John K. Armijo with the picture on Plaintif'identification card, and then with Plaintiff’s
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physical appearance. While the Court will notgbethis evidence regarding their appearances,
the Court will note that the descriptionstié brothers do nohdicate an objectively
unreasonable disparity in physicabehcteristics: the warrant lisiehn K. Armijo’s height as
5’3", weight as 150 Ibs., and hair and eye colobm@svn; Plaintiff's identification card lists his
height as 5’5", weight as 160 Ibs., and eye color as brown. Finally, the Court notes that it is
immaterial whether Plaintiff prested that he was not John Ajorbecause even had Plaintiff
protested, it would not change the outcome uhtiker Thus, under a totality-of-the-
circumstances approach, it was reasonable forrdefe Currey to determine that Plaintiff was
the person named in the arrest warrant.

Additionally, it was still reasonable for Defgant Currey to rely on Officer Aikman’s
communication that dispatch had an arrest avdrfor Plaintiff in its possession, which formed
the basis of probable cause for arrest in thegleste. Defendant Currey was also entitled to rely
on his training and experience that the corapmnéd database generated two RECC returns
because the names were associatediases. Even the Supreme CourHili noted that “aliases
and false identifications aret uncommon”, 401 U.S. at 803—@#hich supported the officer’s
decision to give less weight to the arrestédéntification card. Officer Currey made a similar
determination, an#lill supports its reasonableness.

Even considering that the first and middlenes, social security numbers, and birthdays
of the brothers were different, the Court will motgage in the dividera-conquer approach that
Plaintiff suggests. The Court isgq@red to look at the entireqiure, and it cannot ignore when
the “circumstances . . . certairduggested criminal activityWesby 138 S. Ct. at 588. Under
the totality-of-the-circumstances, it was reasonable for Defendant Currey to determine that

probable cause for Plaintiff’'s agtecontinued to exist althoughethivarrant contained a different
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name than Plaintiff's identification cafdUnderHill, Plaintiff has failed tshow that his Fourth
Amendment rights were violated when Dedant Currey arrested him on the warrant.

iii. Defendant Curey did not violate Plaintiff's Fourth Amendment
rights by not investigating Phintiff's identity further.

Plaintiff also asserts th&tefendant Currey is not entitléd qualified immunity because
he unreasonably failed to further investegttie name discrepanbetween Plaintiff's
identification card and the name on the warranafoest. To support this argument, Plaintiff
submits Defendant Currey’s March 9, 2016 Meamalum, in which Defendant Currey stated
that “[ijn hindsight | now see | should havéea further steps to identify |1 had the correct
person listed on the warrant in my custody. | am truly sorry to Mr. P. Armijo for my
negligence, . . ..” Doc. 40-2, Ex. 2. Plaintifjaes that, “without even asking the suspect about
the potential alias of John Armijo,” Defendantr@y “assumed an alias was being used.” Doc.
40 at 10.

Plaintiff's assertion that hisonstitutional right to furthenvestigation was violated is
unsuccessful under Tenth Circand Supreme Court law. Baker v. McCollan443 U.S. 137
(1979), the Supreme Court explained that

[gliven the requirements thatrest be made only ongirable cause and that one

detained be accorded a speedy trial, we do not think a sheriff executing an arrest

warrant is required by the Constitution to investigate independently every claim

of innocence, whether the claim is basedrastaken identity or a defense such as

lack of requisite intent....The ultimate determination of such claims of

innocence is placed in the harafghe judge and the jury.

443 U.S. at 145-46. The Tenth Circuit addresbedconstitutional right to a post-arrest

investigation inrRomero v. Fay45 F.3d 1472 (1995), in which the court ruled that mere

15 Several other district courts have come to the same conclusion regarding similar circumstances, which

supports the Court’s reasoning hedee, e.gJones v. HackeiNo. 13-cv-00444, 2015 U.S. Dist. LEXIS 34914
(E.D. Okla. Mar. 20, 2015Robinson v. Keita20 F. Supp. 3d 1140 (D. Colo. 20143ma v. City & Cnty. of
Denver No. 08-cv-01693, 2010 U.S. Dist. LEXIS 29961 (D. Colo. Mar. 29, 2(R&yes v. Bd. of Cnty. Comm'rs
No. 07-CV-2193, 2008 U.S. Dist. LEXIS 52459 (D. Kan. July 3, 2008).
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negligence in an investigati@oes not give rise to a coitstional violation under § 1983. 45
F.3d at 1479. As the Tenth Circuit@ained, “[tlhe essence of Plaififis argument . . . is that the
police assumed a duty to conduct a post-amesstigation which they performed poorly.
Although Defendants may not havenducted their post-arrest irstgation as efficiently as
possible, their conduct as alleged by i simply does not exceed negligenchk” In Romero
the Tenth Circuit ruled that the district court erred in denying gedlimmunity to the
defendants on the post-asténvestigation issudd.

Plaintiff has not identified any authorityat requires Defendant Currey to have asked
him about the discrepancy in the names. Considering the facts in the most favorable light to
Plaintiff, and even assumingtiwout deciding that Defendant @€ay was negligent when he did
not inquire of Plaintiff about his m@e or any use of aliases, tiféglure to “further investigate”
does not rise to a constitatial violation under the law iBakerandRomero

In conclusion, Plaintiff failed to show atrth Amendment constitutional violation, as
required by the qualified immunity analysis. The “méact that the suspeistlater acquitted of
the offense for which he is arrestedriglievant to the validy of the arrest.Michigan v.
DeFillippo, 443 U.S. 31, 36 (1979).

2. Defendant Currey is entitled to qualified immunity because the right
that Plaintiff asserts under theFourth Amendment was not clearly
established.

The Court now looks at the alternate prafighe qualified immunity analysis, which
requires the plaintiff to demonate that “the unlawfulness oh officer’s] conduct was ‘clearly
established at the time.District of Columbia v. Weshy38 S. Ct. 577, 589 (2018) (quoting
Reichle v. Howard$66 U.S. 658, 664 (2012)). For the lavbtclearly established in this

Court, “there must be a Supreme CourTenth Circuit decision opoint, or the clearly
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established weight of authorityoln other courts must have foutia law to be as the plaintiff
maintains.”Albright v. Rodriguez51 F.3d 1531, 1535 (10th Cir995). The Supreme Court has
explained that “[c]learly estdished’ means that, at the tinoéthe officer’s conduct, the law
was sufficiently clear that evergasonable official would undé¢asd that what he is doing is
unlawful.” Wesby 138 S. Ct. at 589 (citations and catain marks omitted). The Supreme Court
has “repeatedly stressed that ¢eumust not define clearly ebtagshed law at a high level of
generality, since doing so avoidetbrucial question whether th#ioial acted reasonably in the
particular circumstances that he or she facket (citation omitted). This degree of “specificity
is especially important in the Fourth Antgnent context, where the Supreme Court has
recognized that [i]t is sometimes difficult fan officer to determine how the relevant legal
doctrine . . . will apply to the factual situation the officer confroridutlenix v. Luna136 S. Ct.
305, 308 (2015) (citation and quotation marks omitted).

Plaintiff only points tcHill v. California, 401 U.S. 797 (1971), to support his contention
that the law surrounding the Fourth Amendmens wlaarly established in these circumstances.
Construed generously, Plaintif§serts that because the rule fraiitt is applicable to this case,
then the facts inill are therefore sufficiently similar to tifects in the instant case to indicate a
“clearly established” right. Doc. 40 at 9. Catezed in light of tle standards for “clearly
established” law, Plaintiff’énterpretation is inaccuratend, furthermore, the facts Hill are
insufficiently analogous to satisfy this prongtbhé qualified immunity aalysis. Moreover, the
holding inHill is contrary to Plaintiff's position becs@ the Court ruled the conduct at issue was
reasonable and did not viotathe Fourth Amendment.

In Hill, the police had reliable information thatluded a descripn and address for

Hill, which the police obtained from co-participants in the underlying crime, one of whom was
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Hill's roommate. 401 U.S. at 803-04. An offices@lchecked official records on Hill, which
verified Hill's association with hisobommate, his addss, and descriptiohd. at 799. Police
arrested the person they found at the apartmesgicban this information; one officer testified
that “[tlhe door was opened aaderson who fit the description exactly of Archie Hill, as | had
received it. ... answered the dodd’at 799. In the instant case, there was no eye-witness or
co-defendant corroboration ofetlilescription or address fBlaintiff. The circumstances
surrounding Defendant Currey’s determinationmtd involve him beingjiven physical details
of Plaintiff's appearance and thertentionally going to Plaintiff's home to arrest him for a
crime without a warrant. IHill, the officers formed their reasdia belief that the arrestee was
Hill based on the appearance of the arrestee;ridafg Currey formed his belief that Plaintiff
was the person named in the warrant bas@aihon the information corroborated by the RECC
returns, the identification card, and the arrestard itself. The RECC returns contained similar
criminal history information for Plaintiff and hizother, who also hadesame last name. There
were no RECC returns, or materials comparable to thehtlinDefendant Currey also relied on
the communications from his fellow officer thtaere was a warrantrfihand and confirmed” by
dispatch that named Plaintiff, which was certainly not the case for the warrantless atist in
Thus, while both cases involve instanceamést upon mistaken identity, the sources
from which the police officers in each caséngd information about probable cause, and
confirmed the identity of the arrestees, agnsicantly different. Thesare factual differences
that the Court cannot ignore, lddl does not provide guidance tire circumstances Defendant
Currey faced, including what cditsted reasonable reliae on the similar information from the
computer-generated database repdAlso notable is that éhSupreme Court’s conclusionHill

is counter to Plaintiff’'s position now, as the Cowded that the officers’ arrest of the wrong
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person was reasonable in that case. As the regemtasithat the law was “sufficiently clear that
every reasonable official would understithat what he is doing was unlawfutill is not
sufficiently analogous to the faatsPlaintiff’'s case to inform aeasonable officer in Defendant
Currey’s position that the arrest would hawvestead, violated thFourth AmendmenWesby

138 S. Ct. at 589 (citations and quotation marks omitted).

The defendants have also put forward a peinof cases thahey claim “clearly
establish” the law based on simifacts, but in which the rulinggso run counter to Plaintiff’s
position. While the defendants point to a few distrmiirt cases in which the facts are similar,
these cases do not clearly establish the latv@rmanner required lige Supreme Court and
Tenth Circuit because they are district court caSes, e.gJones v. HackemNo. 13-cv-00444,
2015 U.S. Dist. LEXIS 34914 (E.D. Okla. Mar. 20, 20Fpbinson v. Keita20 F. Supp. 3d
1140 (2014)Jama v. City & Cnty. of DenveNo. 08-cv-01693, 2010 U.S. Dist. LEXIS 29961
(D. Colo. Mar. 29, 2010Reyes v. Bd. of Cnty. Comm’¢o. 07-CV-2193, 2008 U.S. Dist.
LEXIS 52459 (D. Kan. July 3, 2008ff'd, 311 Fed. App’x 113 (10th Cir. 2009) (unpublished).

Finally, defendants point 8aker v. McCollan443 U.S. 137 (1979), as clearly
established law that would have informed Defent Currey that hisomduct did not violate
Plaintiff's Fourth Amendment right. While this s$ill not exactly the standard articulated by the
Supreme Court, it is also worth noting tBatkerdealt with a Fourteenth Amendment due
process allegation, not a Fourth Amendmealation. 443 U.S. at 143. The Supreme Court in
Bakerruled that there was no Fourteenth Amerdtrtonstitutional claim based solely on a
state-tort claim of false imprisonmeid. at 144 Bakerwould not have informed a reasonable
officer whether his determinati of the identity othe arrestee was reasonable under those

circumstances. InsteaBakerwould have informed an officéinat under those circumstances, it
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was not a deprivation of liberty tncarcerate the arrestee fordbrdays after he was arrested on
a warrant in his own name—which was not theedwaination that Defendant Currey made here.
Id. at 146. Thus, while the facts are simiBakeritself does not clearlgstablish the Fourth
Amendment law in these circumstances, ghelh an officer would have understood that
arresting Plaintiff clearly vi@ted the Fourth Amendment.

In conclusion, the parties do not cite, nat the Court locate, aupreme Court or Tenth
Circuit case establishing “precedent . . . clEmasugh that every reasonable official would
interpret it to establish the particulare the plaintiff seeks to applyWesby 138 S. Ct. at 590.

B. Defendants’ Motion for Summary Judgment

1. Defendant Currey is entitled to summary judgment because he is
protected by qualified immunity.

When a defendant raises a claim ofltdiga immunity in his motion for summary
judgment, “the plaintiff must show the defendarictions violated a specific statutory or
constitutional right, and the constitutional aatstory rights the defendant allegedly violated
were clearly established aethime of the conduct at issu®liver v. Woods209 F.3d 1179,
1185 (10th Cir. 2000) (quotinglbright, 51 F.3d at 1534). Based on the foregoing analysis,
Plaintiff has failed to satisfy either qualdiemmunity prong (although flare of only one would
have been sufficient for summary judgmen®cBuse Defendant Currey is entitled to qualified
immunity on the 8 1983 claim, he is aksatitled to summary judgment on this claim.

2. Defendant City of Santa Fe is entitled to summary judgment because
Plaintiff fails to show municipal liability under § 1983.

The Tenth Circuit has ruled thatmunicipality will not be He “liable for constitutional
violations when there was no underlying cansibnal violation by any of its officersOlsen v.
Layton Hills Mall 312 F.3d 1304, 1317-18 (10th Cir. 2002). THlaintiff's claim that the City

of Santa Fe should be held liable for Defartdaurrey’s conduct fails because there is no
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underlying constitutional violatiorsee, e.g Ellis v. Ogden City589 F.3d 1099, 1104-05 (10th
Cir. 2009) (dismissing claims against municipality after claims agaifisersf were dismissed).
Furthermore, Plaintiff fails to present any exide that the municipality is independently
liable. SinceMonell v. Department of Social Servicd86 U.S. 658 (1978), the Supreme Court
has held that a plaintiff allegg independent municipal liabilifpr a violation of his or her
constitutional rights pursuant §1983 must “identify a municipaolicy or custom that caused
the plaintiff's injury.” Bd. of Cnty. Comm’rs v. Browb620 U.S. 397, 403 (1997) (quotation
marks omitted) (citindvonell, 436 U.S. at 694). As the Supre@eurt explained, “[t]he ‘official
policy’ requirement was intendéd distinguish acts of theunicipalityfrom acts oemployees
of the municipality, and thereby make clear timamnicipal liability is limted to action for which
the municipality is actually responsiblé2émbaur v. City of Cincinnat475 U.S. 469, 479
(1986). Thus, courts “have consistently refusedddidl municipalities liable under a theory of
respondeat superidr Brown 520 U.S. at 403. A “challenged praetimay be deemed an official
policy or custom for 8 1983 municiplability purposes if it isa formally promulgated policy, a
well-settled custom or practica final decision by a municipal policymaker, or deliberately
indifferent training or supervision3chneider v. City of Gnd Junction Police Dep'717 F.3d
760, 770 (10th Cir. 2013). Additionally, “a plaifitmust show that the municipal action was
taken with the requisite degree of culpabilitylanust demonstrate a direct causal link between
the municipal action and the degtion of federal rights.Brown 520 U.S. at 404. As the Tenth
Circuit has summarized, the standard for plegdi violation of 8 1983 requires “three elements:
(1) official policy or custom, (2) causation, and (3) state of miSdlineider717 F.3d at 769.
Count 3 is the sole § 1983 claim against all fauginal defendants ithis case. It alleges

that “[flalsely arresting and falsely imprisoniRgaintiff was unreasonable” and that Plaintiff's
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“constitutional rights, privileges and immungi@ave been violated.” Doc. 1, {{ 22—-24. Nowhere
in the evidence in the record has Plaintiff shoar even mentioned, that there was any custom
or policy attributable to the City of Santa that caused a deprivatiaf Plaintiff's Fourth
Amendment rights. Plaintiff has not demonstrateat Defendant Currey was a policymaker, or
identified any decision-maker who acted wdgdiberate indifference involving a policy or

custom that affected Plaintiff. Indeed, Plaintéils to present any argwent for why the City of
Santa Fe should legally be held accountabiger controlling law. Wike Plaintiff alleges

ordinary negligence (Count 4gspondeat superidrability (Count 6),and negligent hiring,
training, and supervision (Count 8jyainst the City of Santa Faleging negligence does not
meet the standards required founicipal liability under § 1983.

Rule 56 “mandates the entry of summary juegt, after adequate time for discovery and
upon motion, against a party who fails to make@nsng sufficient to estdish the existence of
an element essential to that party’s case, anghich that party will bear the burden of proof at
trial.” Celotex Corp. v. Catret477 U.S. 317, 322 (1986). In sualsituation, the moving party is
“entitled to a judgment as a matter of law . .1d."at 323 (citation and quotation marks omitted).
Plaintiff has failed to establish essential elemeftsis case against the City of Santa Fe because
he has presented no evidence that would géeetd a claim of municipal liability und&tonell.
Thus, the Court finds that the City of SaRtis entitled to sumany judgment on the § 1983
claim as a matter of law, as “there can be no genuine issue as to any material fact, since a
complete failure of proof concerning an essential element of the nonmoving party’s case
necessarily renders allfar facts immaterial.Id. at 322.

For these reasons, the Court also finds Brefendant Currey is entitled to summary

judgment on the 8 1983 claim against him in hisc@dficapacity, which is tantamount to a claim
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against the City of Santa Feee Monel436 U.S. at 694. Therem® evidence that Defendant
Currey was a decision-maker or policymakea way that would impose independent municipal
liability on the City.

Finally, upon the grant of surmary judgment to City Defendis for Count 3, Plaintiff’s
remaining state tort clairffsare no longer supplemental to a federal question claim. 28 U.S.C.
88 1331 (providing federal questimisdiction), 1367 (ajproviding supplemental jurisdiction).
As the Tenth Circuit has explained, “[ulnder ta@srcumstances the most common response to a
pretrial disposition of federal@ims has been to dismiss thatstlaw claim or claims without
prejudice—that is the seminal teachindJofited Mine Workers v. Gibb883 U.S. 715, 726
(1966), . . . .’Ball v. Renner54 F.3d 664, 669 (10th Cir. 1995ge also VR Acquisitions, LLC v.
Wasatch Cnty.853 F.3d 1142, 1149 (10th Cir. 2017) (concluding that, upon dismissing
plaintiff's federal claims, the dirict court should have disssed state law claims without
prejudice instead of exercisingmplemental jurisdiction). Thisoncept is codified at 28 U.S.C.

8 1367(c)(3) (“The district courts may declineeteercise supplemental jurisdiction over a claim
under subsection (a) if . . . thesttict court has dismissed albains over which it has original
jurisdiction, . . ."”). As the Circuit stated Ball, “[t]here are of coursthe best of reasons for a
district court’s deferral to a s&atourt rather than retainingadisposing of state law claims
itself—such factors . . . gadicial economy, fairnesspnvenience and comityld.

Here, compelling reasons leae tBourt to conclude thatdélremaining claims would be
best resolved in state court, as tort issues such as negligenespmuadeat supericare ones of
traditional state interest. Furthermore, Plairglfbuld not be prejudicday refiling in a state

court, as he has sufficient time to refile in the proper c@e#NMSA 37-1-8;see also Varnell

16 Plaintiff's remaining claims agast City Defendants are Count 1 (false arrest against Defendant Currey),

Count 4 (negligence), Count épondeat superidiability against the City of Santa Fe), and Count 8 (negligent
hiring, training and supervision against the City of Santa Fe). Doc 1, filed 5/22/17.
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v. Dora Consol. Sch. Distr56 F.3d 1208, 1217 (10th Cir. 2014ygkining that, if the statute
of limitations has run, § 1367(d) gives a plaintiffedst thirty days téile in state court upon
district court’s dismissal of pelent state law claims). Additiolhg the remaining claims against
City Defendants are subject to pretrial motiomsich satisfies the Court that this decision will
conserve judicial resourcesor these reasons, the Court declines to exercise supplemental
jurisdiction over the pendent stdbw claims and dismisses the remaining claims against City
Defendants without prejudice.

Accordingly,

1. The CourGRANTS City Defendants’ Motion for Summary Judgment as to Count 3
of Plaintiff's Complaint Based on Qualified Immuniioc. 32, filed 11/22/17)

2. Plaintiff’'s Cross Motion for Summagudgment Against Officer Curreipéc. 40,
filed 1/8/18 is DENIED and Plaintiff's § 1983 claim (Count apainst the City of Santa Fe and
Defendant Currey is hereby dismiss&tirH PREJUDICE .

3. Plaintiff’'s remaining claims (Counts 4, 6, and 8) against City Defendants are
dismissedVITHOUT PREJUDICE.

4. City Defendant’s Motion for Summaruydgment as to Counts 1, 4, 6, and 8 of
Plaintiffs Complaint(Doc. 45, filed 1/31/18and Plaintiff's Cross Motion for Summary
Judgment for State Torts of False ArrestdpNegligent Supervisn of Officer Currey(Doc. 48,
filed 2/23/18)areDENIED AS MOOT.

IT 1S SO ORDERED.

2/ N/ L

U
CHIEF UNITED STATES DISTRICT JUDGE
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