Lucero v. United States of America Doc. 88

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

THEODORE LUCERO and
VALERIE STEWARD,

Plaintiffs,
VS. CIV17-0634SCY/JHR

THE UNITED STATE OF AMERICA and
PATRICIA HENRY,

Defendants.

MEMORANDUM OPINION AND ORDER G RANTING IN PART PLAINTIFES’
MOTION FOR SUMMARY JUDGMENT

THIS MATTER comes before the Court Bhaintiffs’ Motion for Summary Judgment on
Issue of Liability and Memorandum in Supp®hereof, Doc. 67, filed January 29, 2019 and
fully briefed March 18, 2019. Pursuant to 2&LlL. § 636(c) and Fed. R. Civ. P 73(b), the
parties have consented to have me servingepresiding judge and entering final judgment.
Docs. 3, 13, 14Having considered the parties’ argumeamsl all relevant authority, the Court
grants in part Plaintiffs’ Moain for Summary Judgmeand dismisses certain claims for lack of
subject-matter jurisdiction.

BACKGROUND

This case arises from an automobile aauidieat occurred in Gallup, New Mexico on
December 28, 2015. Undisputed Material FadiMF") 38, 40. On that day, Plaintiff Theodore
Lucero proceeded through a greayhtito make a left-hand tumhen Defendant Patricia Henry,
driving a Navajo Nation police vetle, ran a red light and strudkr. Lucero’s vehicle. UMF 41,

42.
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Plaintiff Lucero filed suit in federal Couon June 9, 2017 against only the United States
of America. Doc. 1. He later amended his Conmpleo add Patricia Henry as a Defendant. Doc.
37. His wife, Valerie Steward, thereafter joined tawsuit as a Plaintiff. Doc. 49. The operative
Complaint alleges seven countgegligence (Count I) and negliganper se (Count Il) against
both Defendants; negligent tramgi and supervision (Count Il),carious liability (Count 1V),
and negligent retention (Count V) against Def@nt United States; and property damage (Count
VI) and loss of consortium (Count VII, butbeled as Count VIII) which are not specifically
brought against either DefendateDoc. 49. Plaintiffs now mves for Summary Judgment on
the issue of liability, sserting that Defendant Henry, a femlemployee with the Navajo Nation
who was working in the course and scopeafduties at the time of the accident, drove
negligently. Doc. 67 at 2. In response, Defendamted States argues that the Court should deny
summary judgment and dismiss certain claimddok of subject mattgurisdiction. Doc. 71 at
1. Defendant Henry did not respondte Motion for Summary Judgment.

STANDARD OF REVIEW

A. Summary Judgment

“The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). A dispute about a teaal fact is “genuine” ithe evidence is such that a
reasonable jury could return a verdict for the non-moving pArtgierson v. Liberty Lobby, Inc
477 U.S. 242, 248 (1986). In other words, a disputgenuine “if there is sufficient evidence on
each side so that a rational tredrfact could resolve the issugher way,” and it is material “if
under the substantive law it is essential ®phoper disposition of the clainBecker v.

Bateman 709 F.3d 1019, 1022 (10th Cir. 2013) (intempadtation marks omitted). In reviewing



a motion for summary judgment, the Court vidiwes evidence and all reasonable inferences
therefrom in the light most favorable to the non-moving p&t.C. v. Thompsoii32 F.3d
1151, 1156-57 (10th Cir. 2013) (intetmpuotation marks omittednitially, the party seeking
summary judgment has the burden of showingttiere is no genuine disguas to any material
fact. See Shapolia v. Los Alamos Nat'l La®92 F.2d 1033, 1036 (10th Cir. 1993). Once the
moving party meets its burdengthon-moving party must showathgenuine issues remain for
trial. Id.

B. Subject Matter Jurisdiction

The Court has a duty to determine whethéijestt matter jurisdiction exists, whether the
parties raise the issue or nSee Turk v. United Servs. Auto. As889 F.2d 842, 844 (10th Cir.
1988). “Subject matter jurisdiction must be dieal prior to a resolution on the meritByeblo
of Zuni v. United Stateg67 F. Supp. 2d 1099, 1105 (D.N.M. 2006) (citighrgas AG v.
Marathon Qil Co, 526 U.S. 574 (1999)), and a “lackjofisdiction cannot be waived and
jurisdiction cannot be c¢derred upon a federal court by ceng inaction or stipulationTurk,

859 F.2d at 844. To resolve dispujedsdictional facts, a court may consider affidavits or other
documentsHolt v. United Statest6 F.3d 1000, 1003 (10th Cir. 1995).

DISCUSSION

A. The Court lacks subject matter jurisdictiover Plaintiff Lucero’s claims against
the United States because Plaintifickuo prematurely filed his lawsuit.

Before addressing Plaintiffs’ Summanydiment arguments, the Court must first
determine whether it has jurisdiction to comsithose arguments. Defendant United States
asserts that the Court does not. It arguesRlatiff Lucero failed to exhaust his administrative
remedies under the Federal Tort Claims Act (OAT) and the Court should therefore dismiss

his claims against the United States. Specific@llgfendant United State®ntends that the



Court lacks subject matter jurisdiction to consiB&intiff Lucero’s claims because he filed the
present lawsuit prematurely“before the Agency’s finaaction [on his request for
reconsideration] and before the claioutd be deemed denied.” Doc. 71 at 2.

The United States, as a sovgrgi“is immune from suit except #sconsents to be sued”
and “the terms of its consent to be sued in@nyt define the court’girisdiction to entertain
the action.”Three-M Enterprises, Inc. v. United Stat®48 F.2d 293, 294-95 (10th Cir. 1977)
(citing United States v. Sherwoagtl2 U.S. 584, 586 (1941)). One such consent to be sued is
found in the FTCAId. (citing 28 U.S.C. § 1346(b)). Under the FTCA, the United States “shall
be liable, respecting the provisiooisthis title relating to tort claims, in the same manner and to
the same extent as a private individual uritercircumstances . . . .” 28 U.S.C. § 2674.

However, before an individual can brindgavsuit against the United States under the
FTCA he or she must exhaust administrativeadies by presenting the claim to the appropriate
federal agency and allowing the agencfinally deny the claim28 U.S.C. § 2675(a¥ee also
Three-M Enterprises, Inc548 F.2d at 294-95. Once an individual presents a claim, the agency
has six months to issue a firddcision, after which the claimacan deem the claim finally
denied for purposes of bringing a lawsuit..2&.C. 8§ 2675(a). In other words, Section 2675(a)
provides a date before which a lawsuit may ndiled: either six monthérom when the claim
is presented to the agency oe tihate at which the agency issia final decision, whichever is
earlier.See Barnes v. United Stat&36 F.3d 1134, 1139 (10th Cir. 2015). If the claimant is
unsatisfied with the agency’s final decision, @ast of filing a lawsuit, he or she may file a
request for reconsideration within six monthghe agency’s decision. ZBF.R. § 14.9(b). The

agency will then have six mdmd to issue another final decision and, absent an earlier decision



on the request for reconsideaatj the claimant cannot file adauit until that six months has
expired. 28 C.F.R. § 14.9(b).

This exhaustion requirement igigdictional and cannot be waivddpez v. United
States 823 F.3d 970, 976 (10th Cir. 2016¢e also Barne§76 F.3d at 1139 (“The
administrative-exhaustion requirement applicable to FTCA claims ‘bars claimants from bringing
suit in federal court until they have exhtagstheir administrative remedies.” (citindcNeil v.
United States508 U.S. 106, 113 (1993)))urch v. United State§19 F.2d 333, 335 (10th Cir.
1983) (“Bringing an administrative claim is a prerequisite besaiecan be brought in United
State District Court under the FTCA. The adrmsiirdtive claim must be denied by the agency
either in writing or by failure to make a findisposition within six months of filing before
claimant can sue.” (citing 28 UG. § 2675)). Plaintiffs bear the burden to prove they complied
with the FTCA exhaustion requiremenf8agner v. JonedNo. CV-13-771 CG/WPL, 2014 WL
12789015, at *7 (D.N.M. Aug. 5, 2014).

The accident at issue in this case occurred on December 28, 2015. UMF 38, 42. On
March 18, 2016, Plaintiff Lucero filed a tort ctawith the Bureau of Indian Affairs on the
Standard Form 95. UMF E. BIA deniéds claim on September 21, 2016. UMF G. On
December 12, 2016 Plaintiff Lucero submitted a reqgiceseconsideration and an amended tort
claim, UMF H, which the agency received on December 22, 2016, UMF J. On June 9, 2017,
before receiving a final decwsi on his request for reconsideépatfrom the agency, Plaintiff
Lucero filed suit. Doc. 1. The agency then @elniis request for reasideration on September
13, 2017. UMF J. On February 27, 2018, Plaintiff Lucero filed an amended complaint, adding
Patricia Henry as a Defendant. Doc. 37; UMF M. On March 9, 201&db#e stayed the case

while administrative claims na@ by Plaintiff Lucero’s familyvere pending. Doc. 39; UMF N.



After receiving the final agenayenial on Valerie Steward’saiim, Plaintiff filed a second
amended complaint on September 13, 2018, in which Ms. Steward joined the lawsuit as a
Plaintiff. Doc. 49, UMF [, O.

The parties do not dispute that the FTCAyants a claimant from obtaining jurisdiction
in federal court before he has exhausteditiministrative remedies. Instead, they dispute
whether Plaintiff Lucero met all the exhaustiogueements; specificallyvhether he waited the
required six months after submitting his requestégonsideration to deem the claim denied and
file a lawsuit. Defendant United States argtined Plaintiff Lucero failed to meet this
requirement because he filed suit on June 9, 2017, which is not six months after December 12,
2016, the date he submitted his request fasnsicleration. Plaintiff Lucero, on the other hand,
offers three different way to calculate six monthée could have calculatithe deadline as six
30-day months x six months (180 days), six calendar months (182 days) or six four-week months
(168 days).” Doc. 75 at 7. He asserts thatifaf an abundance of caution, Plaintiff Lucero
chose the first, making the deadline for the Agency to act June 8, 2017. Having waited the
statutory period required to deem the claimrémonsideration denied, he filed his lawsuit on
June 9, 2017." Doc. 75 at 7.

Neither the statute nor thegidation define how to calcukasix months. However, the
plain language of the statute aheé regulation lends itself to aading that six months means six
calendar monthsSee Nat'l Ass’n of Manufages v. Dep’t of Def.138 S. Ct. 617, 631 (2018)
(“Because the plain language|tie statute] is unambiguousur inquiry begins with the
statutory text, and ends there as well.” (quotatmmgted)). Further, while the parties have not
cited to and the Court is unaware of cabes interpret SectioB675’s six-month provision,

Tenth Circuit precedent interpreting an analogaismonth statute of limitation found in 28



U.S.C. § 2401(b) demonstratist “six months” means six @aidar months rather than 180
days.SeeEsposito v. United State368 F.3d 1271, 1272 (10th Cir. 2004) (when claim denied on
August 23, 2001 and complaint filed on February 22, 2002 (183 days later), complaint was filed
“the day before the six-month deadline for filing suit . . . expirddé&nge v. United States7

F.3d 1286, 1287-88 (10th Cir. 1994) (when cladesied on June 24, 1991 and complaint filed
on December 23, 1991 (182 days later), complaintfikas“only two days before the expiration
of the initial six month limitations period”see alsdrrujillo v. United StatesNo. CV 05-616
RHS/LAM, 2006 WL 8444566, at *@.N.M. Jan. 23, 2006) (statutequiring suit to be filed
within six months of the agencydenial of a claim means the st of limitation “runs from the
day after denial of a plaintiff's administratie&aims is mailed through the day before that same
calendar date six months later.”). Just as thesgsions interpreted “six months” to mean six
calendar months for purposes of Section 2401, thet@ow interprets “sixnonths” to mean six
calendar months for purposes of Section 2675.

Plaintiff Lucero filed his request foeconsideration on December 12, 2016. Six calendar
months later is June 12, 2017. Plaintiff Luzéled his lawsuit on June 9, 2017. Because
Plaintiff Lucero filed his lawsuibefore his request for reconsidgon could be deemed denied,
the Court lacks subject matterigdiction over his lawsuit.

Moreover, “[ulnder the FTCA, ‘a claim shall lbeemed to have been presented when a
Federal agencseceivedrom a claimant [his administrative notice of claim§oya v. United
States 35 F.3d 501, 504 (10th Cir. 1994) (citing 2&FR. 8§ 14.2(a)) (emphasis added). “Thus, a
request for reconsideration is not presentezhtagency until it is received by the agency.
Mailing of a request for recongdation is insufficient to satisfy the presentment requirement.”

Id. Here, while Plaintiff Lucero submitted his request for reconsideration on December 12, 2016,



UMF H, BIA did not receive it until Decembég, 2016, UMF J. One-hundred eighty days after
December 22, 2017 is June 20, 2018. Thus, even i€tdurt were to accept Plaintiff Lucero’s
assertion that “six months” means 180 daylaathan six calendar months, his June 9, 2017
lawsuit came eleven days too soon.

Nonetheless, Plaintiff Lucero asserts: (1) Blds now issued a final denial on the request
for reconsideration (issued September 13, 2017, UMF J); (2) Defendant United States did not
participate in the lawsuit until the agency issitedienial letter; and (3) “the Agency had ample
and substantial time to reviewmdconsider these claims.” Do&5 at 8. Therefore, Plaintiff
Lucero argues that Defendant United Statessudfered no prejudice drhe Court should not
dismiss his claims. Doc. 75 at 6, 8. This appea&quity is reminiscent of the argument the
Supreme Court rejected MicNeil. 508 U.S. 106, 111-12 (plaintiff argued that his lawsuit should
be considered “instituted” upon formal deniahig administrative claim because “[a]s long as
no substantial progress has been made in thatldig by the time the claimant has exhausted his
administrative remedies, the federal agency éile had a fair opportunity to investigate and
possibly settle the claim before the parties rgstime the burden of costly and time-consuming
litigation.”).

The Supreme Court gread certiorari inVicNeil to resolve the Circuit split over whether
“a prematurely filed FTCA action [can] proceeahd substantial progress has taken place in the
litigation before the administii@e remedies are exhaustetd” at 110. The Supreme Court
answered this question in the negative, rapectine idea that a prematurely-filed lawsuit can
simply be held in waiting for thsix-month statutory period to rud. at112 (“The most natural
reading of the [FTCA] indicatethat Congress intended to re@gucomplete exhaustion of

Executive remedies before invocatioithe judicial process.”) Insad, the Court held that “[t]he



FTCA bars claimants from bringing suit irdieral court until theynave exhausted their
administrative remediesld. at 113;see also Haceesa v. United Stag889 F.3d 722, 733 (10th
Cir. 2002) (“A district court musdlismiss a claim under the FTCAitfwas filed before the claim
was denied by the federal agency (thee expressly or implicitly).”)Plyler v. United States
900 F.2d 41, 42 (4th Cir. 1990) (“Since the distciotirt had no jurisdictio at the time the action
was filed, it could not obtain jurisdiction by silymot acting on the motion to dismiss until the
requisite period had expired.$owers v. United Statedo. 1:17CV1490 (TSE/IDD), 2018 WL
6709509, at *4 (E.D. Va. Dec. 20, 2018) (“Neitliee expiration of i months since the
administrative claim was filed norégjagency’s] denial of the claiafter the filing of the instant
complaint can cure that jurisdictional defect.”).

In reaching its decision, the Supreme Court essied the equities tifis seemingly harsh
result. First, the Supreme Coudted that the text of Secti@®75 is unambiguous and that it is
not “free to rewrite the statutory texiMcNeil, 508 U.S. at 111. Secorttie Court pointed out:

Every premature filing of an action under the FTCA imposes some burden on the

judicial system and on the Departmentlaktice which must assume the defense

of such actions. Although the burden mayshght in an indivdual case, the statute

governs the processing of a vast multitunfeclaims. The interest in orderly

administration of this body of litigation is best served by adherence to the
straightforward sttutory command.

Id. at 112. Thus, regardless of the equitappeal of Plaintiff Lucero’s argumentdcNeil
constitutes binding precedent that requiresChart to dismiss Plaintiff Lucero’s lawsuit for
lack of subject matter jurisdiction.

Plaintiff Lucero’s attempt to avoibicNeilss reach by citing to a Supreme Court decision
that precededicNeil also fails. He citegwin v. Department of Veteran Affajr498 U.S. 89
(1990), for the proposition that the Court shaalldw equitable tolling. Doc. 75 at 10. lrwin,

the Supreme Court analyzed the statute of ltmaunder Title VIl of the Civil Rights Act of



1964, 42 U.S.C. § 2000e-16(c), dondnd that a limited exceptidior equitable tolling should
apply to the United States agll as to private partietd. at 95-96. And even more significantly
for Plaintiff Lucero, inUnited States v. Kwai Fun Wonipe Supreme Court extended equitable
tolling to the statute of limitation under the €A, concluding that th FTCA'’s statute of
limitation is subject to equitable tolling beaauit is not jurisdictional. 135 S. Ct. 1625, 1633
(2015). However, neithérwin nor Wongaddressed the exhaustion requirement under the
FTCA. In an unpublished but persuasive decidioa,Tenth Circuit concluded that the rationale
that allows for equitable tolling of statutes of limitation does not apply to exhaustion
requirements:

The issue inNongwas ‘whether courts may eqguitg toll’ the time limits in the

Federal Tort Claims Act. The Supremeutt answered yes, holding that ‘the

[Federal Tort Claims Act’s] time barseanonjurisdictional andubject to equitable

tolling.” But the Court did not address thimtute’s exhaustion requirements. In our

view, Wongdoes not affect our precedents adding the jurisdictional nature of

the statutory exhestion requirement.
Gabriel v. United State$83 Fed. App’x 671, 673 (10th Cir. 2017) (citMpng 135 S. Ct. at
1630). Applying the reasoning Gfabriel to the present case, the Court concludes that the
equitable tolling principles thSupreme Court recognizedliwvin andWongdo not apply to the
statutory exhaustion requirements at issue in this case. As a Ms\#il, which is the Supreme
Court’'s most recent and specific guidance ondlpéct dictates that Plaintiff Lucero’s premature
filing of his lawsuit deprives thed@irt of subject miger jurisdiction.

Lastly, the Court must address whetRéintiff Lucero’s Amended and Second
Amended Complaint constituted the commenceroéatnew action after the required six-month
waiting period expired. While “[t]hexistence of federal jurisdiction ordinarily depends on the

facts as they exist when the complaint is filedtigre is one exceptidwhen a district court

allows an amendment by the partiestioe an exhaustion problem . . Mires v. United States

10



466 F.3d 1208, 1212 (10th Cir. 2006) (citation omitt&ady. this exception to apply, the parties

must “‘expressly agree’ to thdistrict court’s decision to trette amended complaint as a new
action.”De Baca v. United Statello. CIV 17-1161 JB/KK, 2019VL 1923387, at *15 (D.N.M.
Apr. 30, 2019) (citindouplan v. Harpey 188 F.3d 1195, 1199-1200 (10th Cir. 1999)).

Here, Defendant United Statepresents that it did nekpressly agree to treat the
Amended Complaint or the Second Amended Qaimpas a new action. Doc. 71 at 20. The
record supports the United States’ contentiRlaintiff Lucero’s Motion for Leave of Court to
File First Amended Complaint requests leavéléoan amended complaint “allowing Plaintiff to
include additional claims againBefendant United States and supplemental claims against
Patricia Henry whose liability is claimed to Wwéihin the common nucleusf operative facts . . .
" Doc. 34 at 1. Plaintiff Lucero sought tacinde new claims for relief “supported by newly
discovery evidence ...." Doc. 34 at 3. Metion makes no mention of the administrative
claim or exhaustion, Doc. 34, and neither Defehdihmted States’ Notice of Non-Opposition to
Motion to Amend Complaint nor ¢hOrder Granting Plaintiff's Motion for Leave to File First
Amended Complaint discuss treating the amended complaint as a new action, DocsS88, 36.
UMF M. Similarly, Plaintiff's Motion for Leaveof Court to File Second Amended Complaint
requested leave to file a secamdended complaint to add “additional claims of Valerie Steward
against Defendant United Stategldahe supplemental claims agdiRatricia Henry.” Doc. 47 at
1. Again, neither the unopposed motion nor the Co@rder mention exhestion or treating the
Second Amended Complaint as a new tyrféed action. Docs. 47, 48; UMF O.

In summary, because Plaintiff Lucero prematufééd his lawsuit, he failed to exhaust
his administrative remedies under the FTCA tmsl Court lacks subjéenatter jursdiction over

his claims against the United States. Althoughith&harsh result, is the result binding

11



precedent dictates and over whitis Court has no discretio@f. Three-M Enterprises, Inc.

548 F.2d at 295 (“[T]he procedures establishedymnt to the [FTCAust be strictly

construed inasmuch as the Act constitutes aavaif’sovereign immunity.”). Therefore, the
Court will dismiss Plaintiff Lucero’s claims agait the United States without prejudice under
Federal Rule of Civil Procedure 12(h)(Ske, e.gDuplan 188 F.3d at 1199 (holding that a
premature complaint can be cured by filing a/rseiit). Because the Court lacks jurisdiction over
those claims, the Court need not addressi#fifaiLucero’s argumentfor summary judgment
against the United States.

B. Plaintiff Steward provided $ficient notice to the administrative agency of her
claim for loss of consortium.

Defendant United States alaogyues that the Court shdudismiss Plaintiff Valerie
Steward’s claims against the United Statedddure to exhaust, Beit under a different
exhaustion theory. Specifically, it asserts that Plaintiff Stealed to exhaust her claims
because she did not provide sufficient notice ofdhe@ms to the agency before filing a lawsuit.
Doc. 71 at 21-23. As discussed above, a pfamtust exhaust her administrative remedies by
presenting her claims to the appropriate federaheg before filing a lawsuit against the United
States. 28 U.S.C. § 2675(ake also Three-M Enterprises, IN648 F.2d at 294-95. Section
2675(a) “requires that claims fdamages against the governmenplesented to the appropriate
federal agency by filing (1) a written statemerftisiently describing the injury to enable the
agency to begin its own investigatiand (2) a sum certain damages claifstate of Trentadue
ex rel. Aguilar v. United State897 F.3d 840, 852 (10th Cir. 2005). As with the timing
requirement, the notice requiremenjugsdictional and cannot be waivdd. at 853.

The notice requirement, howey& a flexible standardd. “Several courts in this

jurisdiction have . . . interpredehe provision to require noticg the facts and circumstances

12



underlying a claim rather than the exaaigrds upon which plaintiff seeks to hold the
government liable.1d. The Tenth Circuit has “effectiveyonstrued the term ‘claim,” as
employed in § 2675, as encompassing two requinésnél) a written statement describing the
injury in sufficient detail to allow the agenty begin an investigation into the possibility of
potentially tortious conducand (2) a request for a sum certain in damadegpéz 823 F.3d at
976. Thus, “the ‘claim’ asserted encompassescange of action fairlimplicit in the facts.”ld.
(citation omitted). While this standard is flebab“it is not the governnm#’s obligation to cast
about in the wilderness for eyepossible source of liability luikg in an administrative claim;
rather, the language of the claim itself must sessa competent guide that, at very least, points
the agency to the correct areas of inquiBehally v. United Statedlo. 13-CV-0604-MV-SMV,
2016 WL 3200125, at *4 (D.N.M. May 20, 2016ffd 735 F. App’x 480 (10th Cir. 2018).

In this case, Plaintiff Steward filedStandard Form 95 on December 12, 2016. UMF K.
Under “Basis of Claim,” the form reads “LogEConsortium in reference to an automobile
accident involving Theodore Lucero on Decem®®, 2015.” Doc. 71-11 at 2; UMF K. The
cover letter submitted with the form incligdihe claim number for Plaintiff Lucero’s
administrative claimCompareDoc. 71-8with Doc. 71-11 at 1. The agency denied Plaintiff
Steward’s claim on June 27, 2018, UMF L, andRitis filed their Second Amended Complaint
on September 10, 2018, adding Steward Bfaintiff, UMF O; Doc. 81.

Defendant United States asserts that Pfaigteward’s administrative claim “did not
provide notice of the factual basef the claims raised in the Second Amended Complaint.” Doc.
71 at 22. Count VII (incorrectliabeled Count VIII) of the Second Amended Complaint makes a
claim for loss of consortium. Doc. 49 at 16rtRer, in the introductin section of the Second

Amended Complaint Plaintiff Steward explainattshe “brings her claim for loss of consortium

13



injuries and damages that occurred on Ddmm28, 2015 in Gallup, New Mexico . . . .” Doc.
49, 1 2. And in her reply to the present Motisine represents thatri&orm 95 list[ed] the

single cause of action, lossadnsortium, which Plaintiff ®ward claims in her Second
Amended Complaint.” Doc. 75 at 18. Thus, PldirSteward has brought a single claim for loss
of consortium.

Her administrative claim provided sufficiembtice to the agency of that loss of
consortium claim. Her claim provided the dafehe underlying incident, location of the
incident, and the driver's agency. She also cjgadorporated the facts and circumstances of the
underlying automobile accident into her cldnreferencing Plaiiff Lucero’s claim and
providing his claim number. And sHurther specified her basis for damages as related to the
underlying accident: lossf consortium. Indeed, she providsafficient detail of the underlying
accident and her injury to allow the agencypégin an investigation ia the possibility of
potentially tortious conducAccordingly, Plaintiff Seward properly exhausted her

administrative remedies before filing a lawsuit for loss of consortium.

! Loss of consortium claims are detive of injury to another personhompson v. City of
Albuquerque2017-NMSC-021, 1 9, 397 P.3d 1279. And “aiqiiff who sues for loss of
consortium damages must prove- as an eleofdots of consortium dargas- that the alleged
tortfeasor caused the wrongful injury @adh of someone who was in a sufficiently close
relationship to the plaintiff, re#ting in harm to the relationshipld. I 14. “However, this does
not mean that the loss of consortium claim nalstiys be brought with the underlying tort
claim, or that actual recovery for the underlying ter prerequisite fahe recovery of loss of
consortium damagesld. Indeed, a plaintiff may bring a derivative claim for loss of consortium
separate from the underlying tort “because @ssonsortium claimants suffer a direct injury
separate from the physidajury to another.’ld.  17. Accordingly, although the Court is
dismissing Plaintiff Lucero’s claims for failure é&xhaust, Plaintiff ®ward may bring a stand-
alone loss of consortium claim.

14



C. The Court denies Plaintiff Stawd’s Motion for Stnmary Judgment.

While the Court possesses subject matter jurisdiction over Plaintiff Steward’s loss of
consortium claim, Plaintiff Steawrd is not entitled to summary judgment on that claim. Although
both Plaintiff Lucero and Plaintiff Stewardek summary judgmer®jaintiffs’ summary
judgment motion focuses on Plaintiff Lucero rattiem Plaintiff Steward. Plaintiffs’ Undisputed
Material Facts neither assert an injury taiRtiff Steward nor describe the nature of the
relationship between Plaintiteward and Plaintiff Lucerondleed, Plaintiffs’ Undisputed
Material Facts make no mentiofPlaintiff Steward at alBecause Plaintiffs’ Undisputed
Material Facts fail to support Plaintiff Stewasdhotion for summary judagent, the Court denies
the motion as to Plaintiff Steward.

D. The Court grants summary judgmenfamor of Plaintiff Lucero only against
Defendant Henry and only ormoGnt I, negligence per se.

Separate counsel represents Defendant USitaeds and Defendant Henry in this matter.
Although Defendant United States respondell&intiffs’ Motion for Summary Judgment,
Defendant Henry failed to respond to the Motiokccordingly, Plaintiffsargue that “Defendant
Patricia Henry consents to the grant of sunymiagigment against her for Count I: Negligent
Operation of a Motor Vehicle and Count II: Neglige per se.” Doc. 76 at(citing D.N.M. LR-
Civ. 7.1).

This District’'s Local Rules dprovide that “[t]he failure o& party to file and serve a
response in opposition to a motion within the tipnescribed for doing so constitutes consent to
grant the motion.” D.N.M. LR-Civ. 7.1. However,mamary judgment is appropriate only if “the

movant shows that there is no genuine dispute asy material fact and the movant is entitled

2 Plaintiffs filed their Motion for Summargudgment on January 29, 2019. Doc. 67. Under Local
Rule 7.4, Defendant Henry had until Febgua2, 2019 to respond. By March 18, 2019,
Defendant Henry had not filed a resporeg] Plaintiffs filed a reply. Doc. 76.

15



to judgment as a matter of law.” Fed. R. CivbB(a). As the Tenth Circuit has explained, the
burden is on the moving party and “the burderirtennonmovant to respond arises only if the
summary judgment motion is properlyfsorted’ as required by Rule 56(ciRéed v. Bennett
312 F.3d 1190, 1194 (10th Cir. 2002). “If the nonmopagty fails to respond, the district court
may not grant the motion without first examiniting moving party’s submission to determine if
it has met its initial burden of demonstrating that no material issues of fact remain for trial and
the moving party is entitled jadgment as a matter of lawld. at 1194-95.

Accordingly, this Court cannot grant sunmpgudgment simply because Defendant
Henry failed to respond to the Motion. Nonetlssle'[b]y failing to filea response within the
time specified by the local rule, [Defendant Henry] waives the right to respond or to controvert
the facts asserted in tsemmary judgment motionld. at 1195see alsd.N.M. LR-CIV
56.1(b) (“All material facts set forth in ttddemorandum will be deemed undisputed unless
specifically controverted.”)n reviewing summary judgment against Defendant Henry, this
Court “should accept as true alaterial facts asserted apobperly supportedn the summary
judgment motion,” and determine if those factstitte the moving party to judgment as a matter
of law.” Reed 312 F.3d at 1195 (emphasis added).

Plaintiffs move for summarjudgment against Defendafenry on the two counts
brought against her: negligemperation of a motor vehicle ¢@nt I) and negligence per se

(Count I1)2 SeeDoc. 49, Doc. 67. In support of theingtment of facts, Plaintiffs provide

3 As discussed above, Count I, negligence, and Count Il, negligence per se, of the operative
Complaint are brought only by Plaintiff Lucero. Dd@. However, as an element of her loss of
consortium claim, Plaintiff Steard must also prove negligence, negligence per se, or some other
theory to show that Defendant Henry “causedwhengful injury . . . of someone who was in a
sufficiently close relationship to [Plaintiff Lua&; resulting in harm to the relationship.”
Thompson2017-NMSC-021, § 14.
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medical records and other documents ineigdi police department memorandum and a police
report. The undisputed, materfatts are as follows:

Defendant Henry worked for the Navajation Police Department since 1988. UMF 1.
Since at least February 2010, she has hadarsalisorder for which she was receiving
treatment. UMF 2, 3. She had been prescrimthus dosages for carbamazepine for her
seizures. UMF 4. On August 19, 2013, the Nawrxgtice Department placed Defendant Henry
on light duty status with a regttion against drivig a police vehicle. UMF 5. She was informed
those restrictions would stay place until the police departmiereceived an updated doctor’s
statement. UMF 25. On April 22, 2015, a doctorasésl Defendant Henry to drive. UMF 35. On
December 28, 2015, Plaintiff Lucero was makingfaHand turn through a green light at the
intersection of Patton drHistorical Route 66 iGallup, NM when Defendant Henry, driving a
Navajo police vehicle, ran a red light and strét&intiff Lucero’s vehicle on the left driver's

side. UMF 38, 40, 41, 42.

1. Negligence

Under New Mexico law, “[a] negligence claiaquires that the plaiiff establish four
elements: (1) defendant’s duty to the plain(i#) breach of thaduty, typically based on a
reasonable standard of care, (3) injury to thenpfgiand (4) the breach of duty as cause of the
injury.” Zamora v. St. Vincent Hos[2014-NMSC-034, § 22, 335 P.3d 1243, 1249. It is clear
that, at the very least, Defendant Henry owed a duty to Plaintiff Lucero to exercise ordinary care,
at all times, to prevent an accidefeeUJl 13-201 NMRA.

However, based on the undisputed facts, liéss clear that Defidant Henry breached
her duty to Plaintiff Lucero. Rintiffs allege that Defendd& Henry breached her duties

by driving her police unit even thoughesknew she was not taking her seizure

medication as proscribed because aaeally prudent person would have either
taken the seizure medication as proscribed (especially after multiple warnings to do
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so by medical doctors) orfrain from driving over a hunéd miles because of the
likelihood of having a seizure.

Doc. 67 at 18. Citing the Employee Vehicle AccitiReport, Plaintiffs further allege that

Defendant Henry admitted she caused the accident and “admitted she was purposefully taking a
lower dosage of her seizure medication agamedical advice.” Doc. 67 at 18. True, the

accident report does contain a statement by Defendant Henry that she “got into a vehicle crash
when [she] got a seizure.” Doc. 67-9. Howevenwhere on the report does Defendant Henry

state she was taking a lower dose of seizure medication against medical advice. Rather, she states
“I don’t know . . . how it happened.” Doc. 67-9. Piglifs have pointed to no evidence to support
their contention that Defendant Henry was nkirig her seizure medication as prescribed on the
day of the acciderftTo the contrary, following the accidemefendant Henry stated her daily
medications include carbamazepine to treat seszand that she takes it twice in the morning,

once in the afternoon, and twicethre evening. Doc. 67-7 at 8&ee alsdoc. 67-18 at 1
(Memorandum from Defendant Henry regarding #tcident, stating, “I am taking prescribed
mediation Carbamazepine daily for my seizure&"jenuine issue of fact therefore exists, and
Plaintiffs have failed to show they are entitk® judgment as a matter of law based on their

theory of breach of duty for negligence.

4 In their statement of facts, Plaintiffs shtvat Defendant Henry saw her doctor on November
12, 2015, at which time her doctor noted heriwgeiz remain controlled and her seizure
medication dosage was therapeutic. Doc. Gf#83-54. Her doctor provided an addendum on
January 4, 2016 noting that Defendant Henry’slicegion dosage was subtherapeutic. Doc. 67-8
at 55; UMF 36. Though not cleartineir briefs, Plaintiffs may beelying on this addendum for
their argument that Defendant Henry was not prlyptaking her seizure medication on the date
of the accident on December 28, 2015. Without nioie@mation, the Court will not make the
same assumption. The medical records simplgatspecify what dosage Defendant Henry was
taking on the date of the accident and the Coudtrmtaw all reasonable factual inferences in
favor of Defendant Henry, the non-moving party.
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2. Negligence per se

Under New Mexico law, negligee per se requires the following:

(1) there must be a statute which prescritetain actions or di@es a standard of
conduct, either explicitly or implicitly, (2) the defendant must violate the statute,
(3) the plaintiff must be ithe class of persons soughbtoprotected bthe statute,

and (4) the harm or injury to the plafh must generally be of the type the
legislature through the stdaé sought to prevent.

Archibeque v. HomrichL975-NMSC-066, 1 15, 543 P.2d 820. For the first requirement, the

statute must specifically define a dutjeath v. La Mariana Apartment2007-NMCA-003, 1 8,

151 P.3d 903. In this case, Plaintiffs point tdtiple statutes which define duties Defendant

Henry owed:

“The driver of any vehicle involved in atcident resulting in injury or death of any
person shall immediately stop the vehicle atsitene of the accideat as close thereto
as possible . .. .” N.M5tat. Ann. § 66-7-201(A).

“The driver of any vehicle involved in an adent resulting only in damage to a vehicle
which is driven or attended by any perstrall immediately stopuch vehicle at the
scene of such accident or as close therefmasible . . . .” N.M. Stat. Ann. § 66-7-202.
“The driver of any vehicle involved in atcident resulting in injury or death of any
person or damage to any vehicle which iseimior attended by any rg®n shall give his
[information] . . . and shall render to apgrson injured in such accident reasonable
assistance . ...” N.M. Stat. Ann. § 66-7-203.

“The driver of a vehicle involwein an accident resulting in bodily injury to or death of
any person or property damage to an appaneent of five hundred dollar or more shall
immediately . . . give notice of the accidémthe police department . ...” N.M. Stat.

Ann. 8§ 66-7-206.
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Doc. 67 at 21-22.

Based on the undisputed facts, Defertdéenry violated these statuteafter colliding
with Plaintiff Lucero, she left the scene of tecident, failed to render assistance, failed to
provide her information, and did not notify thdipe of the accident. UK 45. Plaintiff Lucero,
as a driver on a public highway and as a driver involved in an accident, is in a class of persons
meant to be protected by the statug=eN.M. Stat. Ann. § 66-7-416. And, as a direct result of
the accident, Plaintiff Lucero suffered damages these statutes sought to prevent. Accordingly,
based on the undisputed facts presented t€thet, Defendant Henry’s act of leaving the
accident scene constituted negligence per se.

An exception to negligence per se exists witenviolation of a statute is determined to
be excusable or justified. “To legally justify oraesse a violation of a statute, the violator must
sustain the burden of showing that she did wiath might reasonably be expected of a person
of ordinary prudence, acting under similar ciraiamces, who desired to comply with the law.”
N.M. R. Civ. UJI 13-1501. The burden of prowf on the person who violated the stattiayes
v. Hagemeierl963-NMSC-095, T 22, 400 P.2d 945 (citation omittee§ also Whitfield Tank
Lines, Inc. v. Navajo Freight Lingkc., 1977-NMCA-052, 1 17, 564 P.2d 1336 (finding there
was evidence in the record that “could very welldhaxcused a violation af statute, or at least
make the violation [a] jury question.”). Hel@efendant Henry has not met her burden to show

that leaving the scene of the mtant was excusable, nor hag girovided any facts which would

® Plaintiffs also argue that Defendant Hengmmitted negligence per se by running a red light
in violation of N.M. Stat. Ann. § 66-7-104. Doc. &723. For the same reasons Plaintiffs are not
entitled to summary judgment dme negligence claim, theye not entitled to summary
judgment on the negligence per se claim basedethtory that Defendant Henry is liable for
running a red light.
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create a genuine issue aboutetiter her action was excusabl&ccordingly, the Court will

grant summary judgment for Plaintiff Lucero aggiDefendant Henry on Count Il, negligence
per se, based on her act of leaving the accitmrte. As discussed above, because Plaintiff
Steward failed to submit facts that establish lfssonsortium as a result of this negligence per
se, the Court denies Plaintiff Steward’s motionsummary judgment based on negligence per
se’

E. Defendant United States’ Motion todhiiss is denied without prejudice.

On April 18, 2019, Defendant United Statesdike Motion to Dismiss. Doc. 81. Shortly
thereafter, Plaintiffs’ counsel withdrew frometlsase, Doc. 82, and the parties agreed that
Plaintiffs’ deadline to respond to the ki is extended until August 1, 2019, Doc. 83.
Accordingly, this Motion is not fully briefeddowever, Defendant United States’ arguments in
the Motion to Dismiss largely mirror its argemts on exhaustion and jurisdiction made in
response to the present Motion 8rmmary Judgment. Rather thaguiring Plaintiffs to parse

through which arguments have been addressedi®prder and which are still pending, the

¢ Although not representing Defendant Henrytesponse to the Motion for Summary Judgment,
Defendant United States asserts that the Court should deny summaryntidgrieeCount I,
negligence per se, because the parties have pose@ the drivers and “[t]he record does not
include sufficient evidence to warrant a findimigsummary judgment.” Doc. 71 at 29. To the
extent Defendant United States is making a FR6lgl) request to allow more time to obtain
discovery before a ruling on the Motion forrSmnary Judgment, it has not met Rule 56(d)’s
requirementsSeeValley Forge Ins. Co. v. Hahl Care Mgmt. Partners, Ltd616 F.3d 1086,
1096 (10th Cir. 2010) (holding thRule 56(d) requires a decléian that (1) identifies the
probable facts not available,)(@ates why those facts canitet currently presented, (3)
specifies the steps taken to obtain those facis,(4) explains how additional time will enable
the party to obtain facts to relthie motion for sumiary judgment).

7 Plaintiff Steward does not move for summargigment on Count Il (the count against
Defendant Henry). Doc. 67 at 20 (asserting ant Plaintiff Lucero is entitled to summary
judgment on Count Il). However, Plaintiffs batiove for summary judgment against the United
States based on a theory that the United Staté@sariously liablefor Defendant Henry’s
negligence, including the negligence pealleged in Count Il. Doc. 67 at 24-29.
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Court will deny the Motion to Dismiss withoutgyudice. Under the current scheduling order,
Defendant United States has until September 30, 2019 to file another Mobmiss, if it so
choosesSeeDaoc. 79.

CONCLUSION

For the above stated reasons, PlaintMstion for Summary Judgment on Issue of
Liability and Memorandum in Supporteteof (Doc. 67) is GRANTED IN PARas follows:

1) Plaintiff Lucero’s claimsagainst Defendant Uniteda®és are dismissed without
prejudice for failure to exhaust.

2) Plaintiff Steward properly exhaesl her claim for loss of consortium.

3) Plaintiff Steward’s motion for summajydgment is denied in its entirety.

4) Plaintiff Lucero’s motion fosummary judgment against f2adant Henry is denied as
to Count I: negligence.

5) Plaintiff Lucero’s motion for summary judgent against Defendant Henry is granted
as to Count II: negligence per se, based onmfist Henry’s act of leaving the aceid scene.

It is further ordered thatinited States of America’s Motion to Dismiss and Memorandum

in Support (Doc. 81) is DENID without prejudice.

Sl Yartorey T

UNlTEDSTAﬁFESMAGBT%K’TE JUDGE
Presidindy Consent
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