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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
ALEJANDRO GONZALEZ -ALLER,
Plaintiff,
V. Civ. No. 17-639 KK/SCY
GOVERNING BOARD, CENTRAL
NEW MEXICO COMMUNITY
COLLEGE et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

On June 14, 2017, Plaintiff filed a ninetespunt Complaintinderthe Age Discrimination
in Employment Act, Title VII, 42 U.S.C. § 19831 New Mexico Whistleblower Protection Act,
the New Mexico Human Rights Act, and New Mexico common law alleging that @sefen
illegally discriminated against him based on his age and national origin andedtaliinst him
for complaining about the discriminatiofhis matteiis before the Court on Defendants’ Motson
to Dismiss (Doc. 57) and for Summary Judgment (Doc. 58), filed on July 31, 2018, in which

Defendants seek dismissal of or summary judgment as to each of Plaintiff's. élgibecs. 57,

In his Response to Defendants’ Motion for Summary Judgment, Platigiffated to the dismissal of five counts in
his Complaint. (Doc. 69 at 1.) Plaintiff's remaining claims are: Co\aliéging discriminatory failure to hire in
violation of the AgeDiscrimination in Employment Act, 29 U.S.C. 88 6@tlseq.(*ADEA")); Count Il (alleging
retaliatory failure to hire in violation of the ADEA); Count IV (allegingddiminatory failure to hire based on national
origin in violation of Title VII of the Civil Rights Act of 1964 (“Title VI1”)); Cont V (alleging retaliatory failure to
hire in violation of Title VII); Count VII (alleging discriminatory failute hire based on age in violation of the New
Mexico Human Rights Act, N.M. Stat. Ann. §8-28l et seq(“NMHRA")); Count VIl (alleging retaliatory failure
to hire based on protected opposition to age discrimination in violatioheoNMHRA); Count X (alleging
discriminatory failure to hire based on national origin in violation of tMHRA); Count XI (alleging retaliatory
failure to hire based on protected opposition to national origin disctioinen violation of the NMHRA); Count
XIV (alleging deprivation of the Fourteenth Amendment right tca¢guotection under 42 U.S.C. § 1983); Count XV
(allegirg conspiracy to violate the Fourteenth Amendment under 42 U.S.C.3%, T88unt XVI (alleging unlawful
conspiracy under 42 U.S.C. § 1985(3)); Count XVII (alleging breach of aneidhplinployment contract); Count
XVIII (alleging violation of the New Mexico Whistleblower Protection Act, N.Btat. Ann. §§ 1A6G1 et seq.
(“NMWPA")); and, Count XIX (alleging breach of the implied covenant of géth and fair dealing). (Doc. 1 at
8-31.)
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58.)Having reviewed the parties’ submissions, the record, and the relawaant for the reasons
that follow, the Court finds that Defendantotion to Dismiss should BBRANTED IN PART
and DENIED IN PART and that Defendants’ Motion for Summary Judgmshould be
GRANTED IN PART and DENIED IN PART

l. FACTUAL HISTORY 2

Plaintiff Alejandro Gonzale&ller earned a bachelor’s degree in math in 1986; in 1992 he
earned a master’s degree in math; in 1994 he earned a master’s degotsainemgineering; and
in 2001, he earned a Ph.D. in engineering. (Dod &t 1.) Plaintiff was born in Spain in 1953.
(Doc. 58 at 29.) From 2013 to 2016, Plaintiff applied for fourtiolle math instructor positions
at Central New Mexico Community College (“CNM®*)This lawsuit arises from the fact that
Plaintiff was not selected to fill any of these positions. (Doc. 1 at Y 19, 27, 31, 42.) In 2013,
when he applied for the first position at issue in this lawsuit, Plaintiff had &3 yé teaching
experience, ifading 17 years teaching at CNM as a garte instructor® (Id. at 1-2.) Plaintiff
also taught at Northern New Mexico College, in Espanola, New Mexico, from 1992 to 2013, at
which institution he held several positions, including associate professatioémmatics, dean of
the math and science department, and chair of the math and science depaktiresni-2 ()

CNM conducts itseview of applications for fultime faculty positions in staged hefirst

stage is d@minimum requirements” or firskevel screerat whicha hiring committee considers

2 For purposes of the instant motspthe Court accepts facts undisgdi by the parties as true and resolves disputed
facts in favor of Plaintiff where he provides evidence to support hisaithers.

3 In January 2013, Plaintiff applied fposition0601542. (Doc. 62.) In December 2013, Plaintiff applied fowsition
0601976. [d.) In January 2015, Plaintiff applied fposition0602431. Id.) Finally, in January 2016, Plaintiff
applied forposition0602805. Id.)

4 Plaintiff was employed as a pditne math instructor at Central New Mexico Community CollegeN(VC) from
January 1996 until he retired from this position in 2013. (Doc. 1 at 3; Doc. 59 aB&fare Plaintiff's retirement
became effective, CNM rehired him in another fiiane math instructor position, and, as of the commencement of
this lawsuit, Plaintiff still held that position. (Doc. 58 at 33; Doc.76& 2.)

2



whether the applant possesses the essentiatijelated skills the positiorequires. (Doc. 63 at
4; Doc. 697 at 57; Doc. 6929 at 4.) Te second stage is a “preferesiaar secondlevel screen
at whichthe committeés to considespecifiedknowledge, skills, and abilities that add value to a
candidate and make the candidate more competifi/de A candidate who passes the minimum
requirements and preferences screens associated with ggsrgon is eligible to be considered
for the third stage interview by the hiring committee. (Doc. 58 at 35.) Due to the highevofum
applications CNM receives for each ftiine teaching vacancy, not every qualified candidate
receives an interview; itsad, the hiring committee is instructed to interview candidates with the
highest scoring preference screens. (Doc. 58 at 37; D&a634; Doc. 69-5 at 3; Doc. 69-at
4-6.) The committee interview format includes both questionsadadching dematration and
the committee picks the person (or persons) who perform best in theirrarewvkteaching
demonstration to forward to the dean as finalist(3)he dean performs a fourth stage interview
of the finalist(s) before making a final hiring decis® (Doc. 693 at 4; Doc. 6% at 57; Doc.
69-29 at 4.)

Hiring committees are comprised of CNM faculty members who volunteer toipaitic

(Doc. 695 at 2.) The committees rate and recommend candidates|timstdy, the deans

SRachel Black who served on hiring committees for positions at issuén this casdestified to the importance of
the interview and teaching demonstration as follows:

A: We pick the best applications and then we interview those. And we pick the
person who performs the best.

Q: In the—

A: Interview.

Q —demonstration, in the teaching demonstration during the interview.

A: And the interview questiondt’s a combination of questions and lecture demo.

(Doc. 695 at 3; Doc. 58 at 55; Doc. &5.) Plaintiff named Ms. Black as a Defendant but stipulated to dismissal of
the claims against her on July 3, 2018. (Doc. 54.)

®However Defendant Carman teBéd that to his knowledge Defendant Cornish does not condutisfiimierviews.
(Doc. 6924 at 4.) Also,Defendant Cornish testified thatsearch committee trackinfgrm indicating that he
conducted a “finalist interview” for position 06019%@s “nd accurate.” (Doc. 629 at 5.)
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empowered to make the final selectigihd. at 4;Doc. 6917 at 2) Hiring committee members

are instructed to consider each applicant, including internal applicants who am QNid
employees, based solaiyn the applicant’saapplicationmaterialsand interview. (Doc. 69 at 3.)
Applications from internal candidates anepposed to bscreened as if the committee does not
know the applicant (Doc. 6932.) During the screening process, committee members are not to
consider theipersoral knowledgeof an applicantor student and peer evaluations of current CNM
employees (Doc. 695 at 3.) According to CNM’s Employee Handbodki] n filling job
vacancies, preference will be given to current [CNM] employees when qualifisatiod
experience are relatively equal in the judgment of management personnel who haake t
selections’ (Doc. 693 at 4; Doc. 6% at 3 4.) However, “[t]he offer of paftime employment

is not to be presumed or construed as indicating any commitment tetian&ilposition, or to
extend beyond the period of the initial terms of employment.” (Doc. 69-6 at 5.)

Position 0601542

On January 17, 201 ®laintiff applied forposition0601542. (Doc. 62.) The minimum
requirenents for this position includealmaster’'s degree mathor a closely related field from an
accredited institutiontwo years of recent experience teachingth at the pgt-secondary or
secondary level, andemonstrated excellent written and verbal communication. (Doc. 58 at 39.)
Thejob posting also indicateskverapreferenceselated to teaching experience and abilitiad
notedthat the interview would include a teaching demonstratiold. gt 3940.) The hiring
committee of which Defendant Carman was one of teembes, interviewedPlaintiff for this
positionbut he was not hired.Id; at 37 Doc. 76 at 2§ Rich Calabro selecteavb applicants,
bothwhite, to fill this position—David Heddens, who was 45 years @dd Ella Sitkin who was

62years old (Doc. 58 at 37, 4@o0c. 69-24 at 4; Doc. 76 at 28.)



Position 0601976

On December 16, 2013, Plaintiff applied farsition0601976. (Doc. 62.) The record
before the Court does nobntaina copy of thgob posting for this positiorhowever Defendant
Cornishtestifiedthat Plaintiff was “qualified in the sense that he passed through the preferences
screening and got an intervigwand Plaintiff does not dispute this testimorfipoc. 69-29 at 5.)

A hiring committeanterviewedPlaintiff for this position andhe was one of three applicathe
committeeforwardedto Defendant Cornisfor final consideration (Doc. 6931.) The committee
members gave the first finalist, David Blankenbaker, a iatafrview score of 35; they gave
Plaintiff a totalinterviewscore of 17; and they gave the third finadigbtalinterviewscore of 15.
(Doc. 6931.) Defendant CorniskelectedMrr. Blankenbaker, 46-yearold white maleto fill the
position (Doc. 6926, Doc. 6927 at 2 Doc. 6929 at 4) When Mr.Blankenbakedeclined the
offer of employment, Defendant Cornislosel the position without selecting another applicant
from the finalist pool. (Doc. 69-29 at 4-5.)

Position 0602431

On January 19, 2015, Plaintiff applied fursition0602431. (Doc. 62.) Plaintiff passed
the minimum requiremestscreen but not the preferersmeeen for this position, and the hiring
committee, of which Defendants Cornish and Carman were members, did not intervigi®@bam
58 at 51, 55; Doc. 69; Doc. 694.) The minimum requirement®r this positionincludeda
master’s degree imathor a closely relateddid, and at least twgears of teaching experience at

the college level. (Doc. 58 at 48.) The preferences includdd inmath andexperience in

" Defendants did not address Plaintiff's claims basefasition0601976at all in their summary judgment motion,
though Plaintiff did address these claims in his response, and Defeaddrassed them in a very cursorgmmer in

their reply. (Doc. 58; Doc. 69 at 26; Doc. 76 at 19.) Although this would be sufficient grounds to deny Defendants
any relief, upon the Court’s review of the record before it, it appethvaigsummary judgment may be warrarfed

the reasons more fully discussed in seckivinfra, Plaintiff is granted twenty days to file a surreply before the Court
will consider summary judgment on his claims premised on Defendaiits&fto hire him for position 0601976.
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specified educational methoddd.] In his application foposition0602431, Plaintifresponded
“Yes' to the question“[d]o you possess a Ph.D. in Mathematicsi®l. gt 60.) However, fis cover
letter, resume, andanscriptgeflectedthat he hasamaster’'s degree in math, a master’s degree in
nuclear engineeringnd a Ph.D. in engineeringDoc. 6911 at 1; Doc. 6942 at 1; Doc. 696 at

3.) A “preference screenSummaryfor this position indicatedhat Plaintiff's “degree clainis
were“inaccurat€. (Doc. 58 at 51.) Defendant Cornish selected two applicafilisthe position
Charles MundyCastle,a 40-yearold white male, and Kenneth Anglin.28-yearold white male.
(Doc. 58 at 6362; Doc. 6%7 at 5; Doc. 6B8.) Mr.Mundy-Castle haamaster’s degree imath
andMr. Anglin has a master’s égree in appliednath (Doc. 6936, Doc. 6928.) At the time,
neither Mr. Mundy-Castle nor Mr. Anglin had a Ph.0d.;(Doc. 69-38.)

Position 0602805

OnJanuary 14, 2016, Plaintiff applied fposition0602805. (Doc. 62.) Theminimum
requirementsor this positionincludeda master’s degree math orin a closely related field with
at least 18 credit hours of gradudesel math or statistics, and deasttwo years of teaching
experience at the college level. (Doc-4Dat 2.) The listed preferences include®B.D. inmath
or statistics. Ifl.) The hiring committee, of which Defendant Cornish was a menadimot
interview Plaintifffor this position. (Doc. 62; Doc. 6945.) An “Applicant List” attached to
Plaintiffs summary judgment response indicates that Plaintiff “[d]id nmeet preferred
qualification$ for this position. (Doc. 6943 at 1.) Lane McConnell, the applicdd¢fendant
Cornish selected to filt, was a32-yearold white male. (Doc. 693 at 2; Doc69-33 at 2.) Mr.
McConnell has Ph.D. in appliedhatrematics (Doc. 6933 at 5.) At the time,Mr. McConnell’s
collegelevel teaching experience included signsesters asn instructor of record, and nine

guarters as a teaching assistant.) (He was employed aan instructor at UNM from August



2013 through January 5, 2016e datehe appliedor position 0602805 (Id. at 8; Doc. 6943 at
2)

Il. DEFENDANTS’ MOTION TO DISMISS

FederaRule of Civil Procedure 1@uthorizes a court to dismiss a complaint for “failure to
state a claim upon which relief can be grantdeetd. R. Civ. P. 12(b)(6). In deciding a motion to
dismiss under Rule 12(b)(6), the Court shudetermine whether the plaintiffs complaint
“contain[s] sufficient factual matter, accepted as true, to state a claim fahaties plausible on
its face.” Ashcroft v. Igbal 556 U.S. 662, 677 (2009) (quotiigll Atl. Corp. v. Twombly550
U.S. 544, 570 (2007)). In undertaking this analysis, the Court considers the complaint as a whole
andconstrues all welpled allegations in the light most favorable to the plainiéikkhumpun v.

Taylor, 782 F.3d 1142, 11461Qth Cir. 2015). “Wellpled” means that the allegations are
“plausible, norconclusory, and neapeculative.’'Dudnikov v. Chalk & Vermilion Fine Arts, Inc.

514 F.3d 1063, 1070 (10th Cir. 2008). “Threadbare recitals of the elements of a cause of action,
suppoted by mere conclusory statements, do not suffitghal, 556 U.S. at 678. Courts
“disregard conclusory statements and look only to whether the remaining . . . fegatians
plausibly suggest the defendant is liabMdcek v. City of Albuquerqu813 F.3d 912, 921 (10th

Cir. 2015).

Defendants’ Motion to Dismiss pertains@efendantornish, Carman, and Mannimng
their individual capacitie® (Doc. 57 at 1.)To the extent Defendantsiotion seeks to dismiss

Plaintiff's Title VII claims against these &endantsthe motion will be denied asoot because,

8 Defendant John Cornishtise dean of the mathematics department at CNM. (De2968 2.) Defendant Thomas
Manning has been employed by CNM since 28&bm 2001 to 2011, Mr. Manning was a human resources
representative; from 2011 to 2017, he was a labor relations officer ohwbie he was the lead negotiator for
collective bargaining and the primary point of contact for contractragtrators; and in 2017 Mr. Manning became
CNM'’s senior human resources director. (Doc. 58 at 4, 35.) Defenhilipt®arman was the associatean of the
math department at CNM until 2015. (Doc. 58 at 53.)



asPlaintiff’'s Complaintindicatesand his Respons®mnfirms he asserts hiBitle VII claims against
DefendanCNM only. (Doc. 1 at 1113; Doc.57 at 34; Doc. 70 at 2.)To the extenDefendants’
motionseeks to dismiBlaintiff's NMWPA claimsagainst thesBefendantshoweverthe motion
will be granted. Although Plaintiffontendsin his respons¢hat Defendant CNMis the sole
liability target” ofhis claims brought under this statutehis Complaint Plaintiff's intended target
is not so clear. SeeDoc. 1 at 30 1 189 (“The retaliatory actsDEfendantsonstitute violations
of the [NMWPA].”) (emphasis added).) Moreover, by his failure to make any substanti
argument on this point, Plaintiff appears to concede the validity of Defendaqusiemt that the
NMWPA “does not permit a public employee to assert a claim against a state officepirher
individual capacity.” (Doc. 57 at 4 (quogrrlores v. Herrera 2016 NMSC-033, 1 1, 384 P.3d
1070).)

In their motion, Defendants also seek dismissd&laintiff's Section 198 laimsagainst
Defendant Manningon the ground thaPlaintiff's Complaint does not sufficiently allege
Defendant Manning personal participation jror direct personal responsibility fahe alleged
deprivation of Plaintiff’'s constitutional rights(Doc. 57 at 45.) In support of this argument,
Defendants cit@ruijillo v. Williams 465 F.3d 1210, 1227 (10th Cir. 2006), for the proposition that
“a defendant’s direct personal responsibility for the claimed deprivation @isitutional right
must be established” before he may be held liable for such deprivation under SectiénSE383.

also Bertolo v. Beneze801 F. App’x 636, 638 (10th Cir. 2018)to state claim under Section

9n theirreply brief, Defendants also cite tern v. Crist 198ZNMCA-019, 1 8, 735 P.2d 115and New Mexico
Rule of Civil Procedure 1.008(A)(2), for the proposition th&tCourt stould dismissall of Plaintiff's claims against
Defendant Manning in his individual capacityDoc. 77 at 3.) Setting asitleat Defendants improperly expanded
their motion regarding Defendant Mannifigr the first time in their reply, neither the New Mexico Rules of Civil
Procedure nostate case law interpreting #@rules provide the standards by which a complaint filed in this Court
must be judged. Fed. R. Civ. P. 1, 81.

10 Unpublished decisions are not binding precedent in the Tenth Ciratihay be cited for their persuasive value.
United States v. Austid26 F.3d 1266, 1274 Qth Cir. 2005)
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1983, plaintiff must allege that “each defendant personally participated” in a obostt
deprivation);Nasious v. Two Unknown B.l.C.E. Agents, at Arapahoe Cty. Justicetg2rF.3d
1158,1163 (10th Cir. 2007) (“[T]o state a claim in federal court, a complaint must explatn wha
each defendant did to him or her; when the defendant did it; how the defendant’s action harmed
him or her; and, what specific legal right the plaintiff believes dbfendant violated.”). In
response, Plaintiff points to several paragraphs of his Complaint in which hes allemggful
conduct by “Defendants” and “all Defendants,” which references, he argues, ngcesdade
Defendant Manning. (Doc. 70 at 2.)aintiff asserts that the absence of Defendant Manning’s
name in these paragraphs does not warrant dismissal of Plaintiff's clgamstahim based on
Trujillo, for the simple reason that the terms “Defendants” and “all Defendants,” @zhatru
Plaintiff's favor, include Defendant Manning.

Had Plaintiff included any basic factual allegations regarding how DeféMinning, in
particular, was involved in “Defendants™ alleged wrongful conduct, the Geamtd be inclined
to agree. In his complaint, however, Plaintiff does not even allege by whom Befdnanning
is or was employed, or his job title or general responsibilities, much less petiicsactions he
personally took to violate Plaintiff's Fourteenth Amendment right to equal piawtectSee
generallyDoc. 1.) The sole allegation that identifies Defendant Manning separate andapart fr
the other defendants in the case merely states that he is a resident ol@€manty. (Doc. 1 at
7.) This is grossly insufficient to staté@ausible, nonconclusory, and nespeculative” claim
that Defendant Manning personally participated in or had direct personal redggnfibi
Defendant CNM'’s hiring decisions regarding Plaintiff. Nonethelesthe interest ofudicial

efficiencyand to avai a futile motion to amenas discusseuhfra the Court grants Defendant



Manning summary judgmerdn Plaintiff's Section 1983 claims against hon the basis of
qualified immunity, rendering mo@efendantsmotion to dismiss tse claims.

With regardto the remaining NMHRA claims against Defendant ManniDefendants
sought dismissal aheseclaims for the first time irtheir reply. CompareDoc. 57 at 45 with
Doc. 77 at 3.)It would be unfair to permit Defendants to sandbag Plaintiff by granting diamis
based on a request raised for the first time in a reply. There is no reason wingabefecould not
have made this argument in their opening brief, and their failure to do so is sufi@eah 1to
deny their motion Nonetheless, the Court notes tRé&intiffs Complaint is utterly devoid of
allegations specific to Defendant Mannigd inthis regard apparently fails to statey&laim on
which relief could be grantedihis matter is scheduled for trial early next year, and in the interest
of judicial efficiency,the Courtdirects Plaintiff to file a surreplyopposing dismissal of the
NMHRA claims againsDefendant Manningo later thar2Odaysafterentry of thisMemorandum
Opinion and Order SeeDoebele v. Sprint/United Mgmt. C842 F.3d 1117, 1139 n.1BQthCir.
2003) (when movant includes new arguments in its reply brief, court must eithetr pemmbvant
to file surreply or disregard new argumen&JE.C v. Goldstong2014 WL 6065611 at *2 (D.N.M.
2014) (“A surreply is appropriate and should be allowed where new arguments are rarggtyin a
brief.”). If Plaintiff does not surreply or otherwise sdekely relief from dismissal of these
claims, the Court will consider this as Plaintiff's consent to dismissal ancemigir an order
dismissing Plaintiff's NMHRA claims as against Defendant Manning.

1. DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

A. Legal Standards Governing Summary Judgment

“Summary judgment is appropriate if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavitsyjfslmow that there is no
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genuine issue as to any material fact and that the moving party is entitiedigoneent as a matter

of law.” Jones v. Kodak Med. Assistance RI&69 F.3d 1287, 1291QthCir. 1999);Fed. R. Civ.

P. 56(a). “A dispute isgenuinewhen the evidence is such thateasonablgury could return a
verdictfor the nonmoving party, and a fachisterialwhen it mightaffectthe outcomeof thesuit
under the governing substantive lawBird v. W. Valley City832 F.3d 1188, 1199 (10th Cir.
2016). “Only disputes over facts that might affect the outcoméesuit under the governing law
will properly preclude the entry of summary judgmenétl. Richfield Co. v. Farm Credit Bank
of Wichitg 226 F.3d 1138, 1148.Qth Cir. 2000). The content or substance of the evidence
submittedfor or againsa motion forsummary judgment must be admissibfeler theapplicable
rules of evidenceArgo v. Blue Cross & Blue Shield of Kan, |n452 F.3 1193, 1199.0th Cir.
2006) Gross v. Burggraf Constr. Cab3 F.3d 1531, 1541 (10th Cir. 1995) (unless an exception
applies and the evidence meets the reliability and trustworthiness reguirbaarsay testimony
cannot be considered relevant to a motion for summary judgment).

The movant bears the initial burden of demonstrating the absence of a genuind issue o
materal fact andthusits entitlement to judgment as a matter of laidler v. WalMart Stores,
Inc., 144 F.3d 664, 6701 (10th Cir. 1998). If the movant carries this initial burden, the burden
shifts to the nonmovant “to go beyond the pleadings and gbtdpecificfacts . . . from which a
rational trier of fact could find for the nonmovantd. at 671. If the nonmovantiemonstratea
“genuine dispute” as to material facts, the Court viewsgtacts in the light most favorable to
him. Ricci v. DeStefanp557 U.S. 557, 586 (2009). However, “a complete failure of proof
concerning an essential element of the nonmoving party’s case necessaeity edhdther facts
immaterial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

B. Plaintiff's Employment Discrimination Claims
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1. Exhaustion of Administrative Remedies

A plaintiff's right to pursue a statutogmployment discrimination claim in federal court
is “generally limited by the scope of the administrative investigation thatrezsonaly be
expected to follow the charge of discrimination submitted to the EEQGnks v. U.P.S., Inc.
502 F.3d 1176, 1186 (10th Cir. 2007).

[T]he chargemust contain facts concerning the discriminatory and retaliatory

actions underlying each claim; this follows from the rule that each discretenncid

of alleged discrimination or retaliation constitutes its own unlawful employment

practice for which admistrative remedies must be exhausted.

Id. (citations and quotation marks omitted). Filing a charge of discrimination with tR&EE
identifying the bases of a plaintiff's employment discrimination claims is a conditmegent to
suit, and failure to @ so “permits the employer to raise an affirmative defense of failure to
exhaust.”Lincoln v. BNSF Ry900 F.3d 1166, 1185 (10th Cir. 2018).

Plaintiff's Complaint references four instances in which he applied fat-éirhe math
instructor positiorat CNM but was not selected. Plaintiffsainplaint alleges, and the record
reflects, that Plaintiff filed two charges of discrimination with the EEOC: ChHdoy&432015-
1151 and Charge No. 5491700237. (Doc. 1 &-3;Doc. 58 at 50; Doc. 69; Doc. 6940 at 1;
Doc. 76 at 27.) The charge ending in 1151 concepositions0601542 and 0602431 and asserted
discrimination on the bases of age and national origin. (Doc. 58 at 50; D@g. @he charge
ending in00237 conernedposition0602805 and asserted discrimination on the basageoand
national originas well asunlawful retaliation. (Doc. 643; Doc. 691 at 4; Doc. 613 at 1; Doc.
76 at 27.)

In their motion, Defendants argue that the Court should grantshermary judgment on

Plaintiff's retaliation claims under the ADEA, Title VII, and the NMHRA for fadup exhaust

administrative remedies regardipgsitions0601542 and 0602431. (Doc. 58 atll®) In his
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response to Defendants’ motion, Plaintiff concedes that he did not exhaust his aalivimist
remedies with respect to his retaliation claims regarding “any applicationsprotteer than the
2016 process,i.e., the process regardimpsition0602805. (Doc. 69 at 32.) As such, the Court
will grant Defendants’ motion for summary judgment on Plaintiff's retaliation claigardeng
positions 0601542, 0601976, and 0602431.

2. The McDonndl Douglas Framework

In the absence of direct evidenod discrimination or retaliation, courts analyze
employment discrimination and retaliatictaimsunderTitle VII, the ADEA and the NMHRA,
using the basic burdeshifting framework the United States Supreme Court established in
McDonnell Douglas Corp. \Green 411 U.S. 792, 802 (1973)See O’Connor v. Consol. Coin
Caterers Corp. 517 U.S. 308, 311 (1996) (assuming, without deciding, that circuit courts’
application oMcDonnell Douglagramework to ADEA claims is appropriatdpnes v. Okla. City
Pub. Sbs, 617 F.3d 1273, 12789 (10th Cir. 2010) (Tenth Circuit will continue to apply
McDonnell Douglasramework to ADEA claims despitéross v. FBL Fin. Servs., In&57 U.S.

167, 174 (2009), in which Supreme Court noted that it “has never held/ktiaofnell Dougla$
burdenshifting framework applies to ADEA claims”ymith v. FDC Corp.787 P.2d 433, 4387
(N.M. 1990)(“The evidentiary methodology adopted [itDonnell Douglagprovides guidance
for proving a violation of thfNMHRA] .”); Lounds vLincare, Inc, 812 F.3d 1208, 12334 (10th
Cir. 2015) @applying “the familiar threepart McDonnell Douglasframework” to Title VII
retaliation claimy

Under theMcDonnell Douglasframework, the plaintiff bears the initial burden of
establishing grima facie caseMcDonnell Douglas Corp.411 U.S. at 802. “The prima facie

case serves an important function in the litigatioh: eliminates the most common

13



nondiscriminatory reasons for the plaintiff's rejectionExas Department of Community Afga
v. Burdine 450 U.S. 248, 2534 (1981), “including lack of qualifications and an absence of a
vacancy.” Beams v. Nortogn256 F. Supp.2d 1203, 1213 (D. Kan. 2003)see Int’l Bhd. of
Teamsters v. United Stajet31 U.S. 324, 358 n.44977) McDonndl Douglastest is imporant
because it requires plaintiff to offer evidence that “his rejection did not fesuoitthe two most
common legitimate reasons on which an employer might rely to reject an applicartsoariea
or relative lack of qualificatins or the absence of a vacancy in the job sougfithe plaintiff's
articulation of his prima facie case may vary depending on the nature of the' claanroy v.
Vilsack 707 F.3d 1163, 11711Qth Cir. 2013). Howeverthe critical prima facie inquiryn all
cases is whether the plaintiff has demonstrated that the adverse emplagtoenbccurred under
circumstances gimg rise to an inference of unlawful discrimination retaliation. Id.; United
States of America v. Dental Dreams, L.[.807 F. Supp.3d 1224, 1245 (D.N.M. 2018)

If the plaintiff establishes a prima facie case of discrimination or retaliationutderb
shifts to thedefendantwho is then required to articulate some legitimate, nondiscriminatory or
nonretaliatory reason fats challenged decision/actioiMcDonnell Douglas Corp411 U.S. at
802-03;Lounds 812 F.3d at 1234lf the defendant articulates such a reason, the burden shifts
back to the plaintiff, who must then demonstrate that the stated reason for the @mtision/

“was in fact pretext.”"McDonnell Douglas Corp411 U.S. at 804.

a. Plaintiff Has Not Met his Burden of Establishing a Prima Facie Case dRetaliation
Based on Defendants’ Failure to Hire Him forPosition 060280%!

11 Because Plaintiff concedes that he did not exhaust administrative renasdie his statutory retaliation claims
based on positions 0601542, 0601976, and 0602431, the Court’s analysis is limiteddn P66&805.
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The ADEA and Title VII prohibit an employer from taking adverse employment actions
against anemployee or applicanfor employment because he has opposed any employment
practice made unlawful by those Acts. 29 U.S.C. § 623(d) (ADEA); 42 U.S.C. §-3(@)0@d itle
VII). Similarly, under the NMHRA, it is unlawful for an employertake an adverse employment
actionagains any person who has opposediscriminatory practice owho has filed a complaint
related to such a practiceN.M. Stat. Ann. 8 28.-7(1)(2). To establish a prima facie case of
retaliation a plaintiff mustshow that(1) he engaged in protected opposition to discriminaf@n
he suffered an adverse employment actemd (3) a causal connection existed between the
protected activity and the adverse employment actibnds v. Sprint/United Mgmt. C&b23 F.3d
1187, 1202 (2008) (ADEA)Ward v. Jewe|l 772 F.3d 1199, 1202Qth Cir. 2014)(Title VII);
Juneau v. Intel Corp2006NMSC-002,9 23, 127 P.3d 548, 8555 (NMHRA). Regarding the
third element, a causal connection may be infewkenthe adverse employment actiolosely
follows the protected activitiyn time. Ward, 772 F.3d at 1203In the Tenth Circuit,an adverse
employment action occurring six weeks after the protected activity satisiéslasely follows”
standard, whereas a lapse of three months between the protected activity andetbe ad
employment actionstanding alone, does noAnderson vCoors Brewing C.181 F.3d 1171
1179 @Oth Cir. 1999)(declining todecidewhethertwo-monthlapsebetween protected activity
and adverse employment action satisfies thestlly follows” standard). Whethe adverse
employment action does not closely follow the protected activiiyne, the plaintiff must present
otherevidence tying the adverse employment action to the protected acuvigd 772 F.3d at
1203. This evidence “must be based on more than mere speculation, conjecture, or sanahise”
mustsupportaninference thatbut for the plaintiffs protected activity, the employer would not

have taken the adverse employment actidn.
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New Mexico’s appellate courts haveither acceptedor rejectedthe Tenth Circuit's
“closely follows” standardn caseswhere the plaintiff relies solely on temporal proximity to
demonstrate causationCf. Juneay 2006NMSC-002, § 22, 127 P.3d at 5%discussingbut
declining toapply Tenth Circuit’'s temporal proximitgtandardto NMHRA retaliation claims
because plaintiff “presented other direct evidence of causation, and did not relgnpordl
proximity alone); seegenerallyOcanav. Am. Furniture C0.2004-NMSC-018, 1 23, 91 P.3d
58, 68 (“When considering claims under tN&MHRA, we may look at federal civil rights
adjudication for guidance in interpreting tiBIHRA. Our reliance on the methodology developed
in the federal courts, however, should not be interpreted as an indication that wedbptexl
federal law as our own.”) (internal quotation marks and citatoongted). Whether theTenth
Circuit's temporalproximity standard applies to a prima facie caseraifliation underthe
NMHRA is thus unresolved, anctithersideaddressed this issue in their briefingut seee.g.,
Laul v. Los Alamos Nat'l Labs309 F. Supp.3d 1119, 1153 (D.N.M. 2016) (applying Tenth
Circuit temporal proximity standard toTitle VII and NMHRA retaliation clains without
commeny; Otero v. N.M. Corr. Dep;t640 F. Supp.2d 1346, 1357 (D.N.M. 2009) (same).

The Court findst most likelythat the New Mexic&upreme Counivould elect to apply
the Tenth Circuit’'stemporal proximitystandard taetaliation claimsunder the NMHRA where
the plaintiff relies solely on temporal proximity to establish causadiat will do so herdgecause
the reasoning underpinning the standarépplicable to both federal and state law retaliation
claims

Underlying the law’s recognition that a sufficient causal inferencgariae from

adverse action shortly following protected activity is the notion that suanac

typically is the product of negative emotions such as anger or resentyi@nbur

ability to draw such a causal inference from an employer’s adverse action
diminishes over time because we may reasonably expect (as a matter of common
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sense) that the embers of anger or resentment that may have been inflamed by the
employee’s protected activity. . would cool over time.

Conroy, 707 F.3d at 118gitations omitted)

Turning to he facts of thixase Plaintiff hasclearly satisfied the first two elements af
prima facieretaliationcase It is undisputed thain SeptembeR2,2015, Plaintiff engaged in the
protected activity of filinga charge of discriminatiowith the EEOCalleging age and national
origin discrimination. (Doc. 58 at 50.} i$ furtherundisputed that odanuaryl4, 2016, Plaintiff
applied forposition 0602805for which positionhe was neither interviewed nor hired, thereby
suffering an adverse employment actigiboc. 69-2.) Defendants argue, however, that owing to
the lapse of approximately foumonthg? betweenthe filing of Plaintiffs EEOC charge and
Plaintiff's nonselection forposition 0602805he cannot satisfy the third elementhi$ prima
facie case (Doc. 58 at 19.) In response to this argument, Plaintiff argues that he doek/not r
solely onthe temporal proximity between higrst EEOC charge and his neselection for the
positionto show a causal connection between th@doc. 69 at 33.) Rathdre relieson evidence
that Defendantsproffered reasons for not selecting him pmsition 0602805 were pretextual.
(Id.); seeJuneay 2006 NMSC-002, 1 25, 127 P.3d at 555N¥1] uch of the evidence that establishes
a genuine issue of fact for causation also demonstrates a factual dispute asxtd’)préin
particular, he asserts that the only reason his preference screen scores thoosition
0602805, as compared to his preference screen scomssioons0601542 and 0601976, is that

he filed a charge of discrimination in the intervening time period. (Doc. 69 at 29.)

2 The record does not indicate the precise lapse of time between P$afitif EEOC charge and Defendants’

rejection of his application for position 0602805, because it does natiadivhen Defendants decided not to
interview Plaintiff for the position. However, Defendants cannoehajected Plaintiff's application for position

0602805 before he submitted it, and thus, the absolute minimum lapse dktive=n the charge and ttegection

of Plaintiff's application, assuming Defendants rejected it inbtais three months and 23 days.
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The record evidence does not support Plaintiff's assertidnlike position 0602805,
position0601542 did not havihe preferred qualification of a Ph.D. in mathematics, and there is
no evidence thaposition 0601976 did, eithel® This undisputedchangein the preferred
gualificationsis anobjective, norretaliatory reason for thehangen Plaintiff's scores Another
objective, norretaliatory reason for the change is the additioseveralsupplemental questions
regarding preferred qualificationdo the application forposition 0602805 (andor position
0602431, for which Plaintiff also received a lower preferescese) (CompareDoc. 6920 at 3
andDoc. 6930 at 3with Doc.69-33 at 56 andDoc. 6935 at 3) Defendant Carman testified that
these questions were “tied to the preferences so that . . . applicants woulélctly. aifdress those
preferences. So it would make it more apparent to us whether -etoathat degree the person
met those preferensg (Doc. 58 at 53.) Plaintiff has presented no evidence to dispute this
testimony!* In sum, Plaintiff has not submitted evidence from which a reasonabiénidet
could infera causal connection betweelaintiff’s filing of his first EEOC chargand Defendants’
failure to interview him foposition 0602805.He has therefore failed to establish a prima facie
case of retali@n. Accordingly,Defendants are entitled to summary judgmentPtaintiff's
ADEA, Title VII, and NMHRA retaliation claims

b. Plaintiff Has Met His Burden of Establishing a Prima Facie Case of Age ah

National Origin Discrimination Based on Defendants’ Failure to Hire Him for
Positions 0601542, 0602431, and 0602805

The ADEA and the NMHRA provide that it is unlawful for an employer to refuse & hir

an individual because of his age. 29 U.S.C. § 623(a)(1); N.M. Stat. Annl§@9. Both

13 Though the record does not include the job posting for position 0601 &7&pication fothis position includes
a supplemental question aeging whether the applicant has a master’s degree in math, but noémthethpplicant
has a Ph.D. in math. (Doc.-@89 at 3.)

14 Also, the Court notes thahe hiring committee members and other applicantpdsitions0601542 and 0601976
were not identical to the hiring committee members and other applicaumesition0602805. (Doc. 58 at 4423;
Doc. 6925; Doc. 6928; Doc. 6943; Doc. 6945; Doc. 76 at 28.)
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statutes limit their protections against age discrimination to individualsavéhat least 40 years
old. 29 U.S.C. § 631(afzates v. Regents of N.M. Inst. of Mining & Te®B4 P.2d 65, 70 (N.M.
1998). A plaintiff must “establish that age was the Yo’ cause of the employer’s adverse
action”to prevail on an age discrimima claim. Gross 557 U.S. at 176. To establish a prima
facie case of employment discrimination based on age, the plaintiff must stea@that: X) he
was at least 40 years of age; (2) he suffered an adverse employment(agtenywas qualified
for the position at issue; and, (4) he was treated less favorably than others sllysyaninger
than him. O’Connor, 517 U.S. at 31:23; Jones 617 F.3d at 1279 (quotirfganchez v. Denver
Pub. Sch.164 F.3d 527, 532 (10th Cir. 199&¢ge generally McDonnell Douglas Carpll U.S.
at 802 (stating elements required to establish prima facie case of discrimunademTitle VII);
29 U.S.C. § 631(a).

Title VIl and the NMHRA prohibit an employer from refusing to hire an individual because
of his national origin. 42 U.S.C. § 2002€)(1);N.M. Stat. Ann. 8 28.-7(A). To establish a
prima facie case of employment discrimination based on national caigilaintiff must show
that: (1) he belongs to a class protected by statute; (2) he suffered an adptogenent action;
(3) he was qualified for the position at issue; and, (4) he was treated less fatltaaldyhers not
in the protected classSanclez 164 F.3d at 531-3Zarrison, 428 F.3d at 937.

Plaintiff has established a prima facie case of age and national origiméhstion based
on Defendants’ failure to hire him fahe threepositionsaddressed in Defendants’ summary
judgment briefing.When he applied for tlse thregpositions, Plaintiff was between the ages of
59 and 62 years and thus unquestionably within the class of persons protected from age
discrimination in employment under the ADEA and the NMHRA. (Doc. 58 at 29.) Further,

Plairtiff's nation of origin is Spain, and he closely identifies with Mexican culitutas familial

19



and social affiliations.I€l. at 2330.) These traits bring Plaintiff within the class of persons that
Title VIl and the NMHRA protect from national origin discriminatioBee29 C.F.R. 8 1606.1
(defining “national origin discrimination” under Title VIl as “the denial exfual emplgment
opportunity because of an individual's..place of origin; or because an individual has the
physical, cultural or linguistic characteristics of a national origin groigge Garcia v. Hatch
Valley Pub. Sch2018NMSC-020, 1 13, — P.3d NMHRA does not “permit[] discrimination
between Hispanics and n#tispanics in the workplace”).

Defendants do not dispute that the failures to hire Plaintiff for the positioissuse
constitute adverse employment actions within the meaning of Title VII, thEAARNd the
NMHRA. (See generallipocs. 58, 76.) Itis also undisputed that Plaintiff satisfied the minimum
requirements for each of tepositions. (Doc. 698 at 5); see E.E.O.C. v. Horizon/CMS
Healthcare Corp.220 F.3d 1184, 1194 (10th Cir. 2000g{ptiff satisfies “her prima facie burden
of showing she is qualified by presenting some credible evidence that she pabsesbgctive
gualifications necessary to perform the job at issuihally, it is undisputed that, except for Ella
Sitkin, who was 62 years old when she was selected pofiltion 0601542 the other successful
candidates for the relevant positions were significantly younger thaniflaittite, and not
Hispanic. (Doc. 58 at 37, 46,®R; Doc. 697 at 5; Doc. 627 at 2;Doc. 6933 at 2; Doc. 688
at 1.) In sum, Plaintiff has established a prima facie case of age and natiginadiiscrimination
as topositions 0601542, 0602431, and 0602805.

c. Defendants’ Proffered Reasons forNot Hiring Plaintiff and Plaintiff 's Evidence of
Pretext

15 Plaintiff acknavledges that he does not have aiable clains of age discrimination arising frothe selection of
Ms. Sitkin, one of the two successful candidates chosen to fitipo§601542. (Doc. 69 at 22However, he does
maintain age discrimination claims arising from the selection of Mddens, the other candidate selected for that
position. (d.)
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In the second part of tidcDonnell Douglagramework the employer’s burden is satisfied
if it explains what it has done or produces evidence of legitimatealisoniminatory reasons for
its actiors. E.E.O.C. v. Flasher Co., Inc986 F.2d 1312, 1317 (10€ir. 1992). “This burden is
one of production, not persuasion; it ‘can involve no credibility assessmBateVes v. Sanderson
Plumbing Prod., Ing.530 U.S. 133, 142 (2000). Indeed, “[t]lhe relevant inquiry is not whether the
employer's proffered reasons were wise, fair or correct, but wheéthenestly believed those
reasons and acted in good faith upon those bélieébhato v. N.M. Env. Dept733 F.3d 1283,
1289 (10th Cir. 2013) Requiring the employer to articulate theecisereasons for itactions
effectivelygives Plaintiffnoticeof these reasorsthat hehas a fair opportunity tehow atthe
third stageof the analysisthat the reasos are a pretext for an illegal discriminatory motive.
Flasher Co., Inc.986 F.2d at 1318.

To demonstrate a genuine issue of material fegarding wheter an employer’s stated
reasorfor anadverse employment actiempretextual, a plaintiff must preseewidenceshowing
that the employer’s proffered reasisr‘so incoherent, weak, inconsistent, or contradictory that a
rational fact finder could conclude that the reason is unworthy of belihds 523 F.3cat 1197
(alterations omitted) Although employers are entitled to rely on subjective criteria in making
employment decisions, the use of subjective criteria can, under some circus)Sgareeise to
an inference of pretexGarrett v. HewlettPackard Co,305 F.3d 1210, 121¥8 (10thCir. 20@).
Courts recognize that there are some positions that require abilities that cafuilyt ineasured
by objective standards and employers must be given adequate leeway to exstéssutjteria in
their decision makingBauer v. Bailar 647 F.2d 1037, 1044QthCir. 1981). However, insofar
as the use of subjective criteria “provides an opportunity for unlawful discriomtian employer

should articulate these critenwith “reasonable specificity.’ld.

21



Neither the ADEAnNor Title VII requires employers to give preferential treatment to
members of protected clas¥ SeeBranson v. Price River Coal C853 F.2d 768, 77210th
Cir.1988) (“The ADEA does not require employers to accord members of the protéaged
preferential treatment, but only that they treat age neutralBuiiding 450 U.S. at 259 (Title VII
does not require employer to restructure its employment practices to maximizenther rof
minorities hired) Evidence that the plaintiff waas qualified aspr more qualifiedthan a
successful applicant is insufficient, standing alone, to prove pre&exichez v. Philip Morris Inc.
992 F.2d 244, 24810th Cir. 1993)(although employer’s selection lelssqualified candidate may
reflect poor business judgment, standing aldndoes not demonstrate pretexty is not the
Court’s role to determine “whether an employer acted prudently or impityda its hiring
decisions.” Id. “Mere conjecture that the employer’'s explanation medextfor intentional
discriminationis an insufficient basis for denial of summary judgmehgul v. Los Alamos Nat'l
Labs, 714 F. App'x 832, 839 (10th Cir. 2017).

Position 0601542

A hiring committeethat included Defendant CarmamterviewedPlaintiff for position
0601542 inApril 201317 (Doc. 69 at 23; Doc. 69; Doc. 697 at 4 Doc. 6314; Doc. 76 at 2§
Defendants’ proffered “legitimate business reason[] for not hiring Hfaiistithat he “conducted
his teaching demonstration and interview poorly, which prevented him from being offered t
position.” (Doc. 76 at 17.) In support of this assertion, Defendants ré&gf@mdah Mannings

testimonythat Plaintiff was not hired for this position because he did not “pass” the interview.

16 The Court will also apply this basic principle to the NMHRA, the parties haaoimged to no principled reason for
the Court to do otherwiseéDcang 91 P.3d at 68

17 However, the record evidence indicates that Defendant Carman only partidipatea firstlevel minimum
requirements screen for this position. (Doc. 76 at 28.)
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(Doc. 58 at 37 Defendants also rely on the deposition testimorélek Acuna, a member of
the hiring committeefor position 0601542,that Plaintiff's teaching demonstration was
“mediocre; that Plaintiffstood in front of the boart lot,” covering what he was explaining, that
Mr. Acuna could not hear wh&faintiff was sayindecause he did not project his voice well, and
that Mr. Acuna did not see Plaintiff use technology. (Doc. 59)afThe following additional
exchange occurred at Micuna’s deposition:

Q. And so would it be your simony, Mr. Acuna, that [Plaintiff] is qualified

to be a fulltime instructor at CNM in math?

A. If | base myself on the teaching demonstration | would say no.
(Id.) Although Defendants did not cite to this, Plaintiff’'s own testimony corrob®thtaduring
the relevant time fram&ir. Acunainformedhim thatother members of the interview committee
also complained that they could not hear him during his teachingrdgrationbecause he was
not speaking loudly enougfi. (Doc. 6915 at 2, 9.)That Plaintiffdid notdo wellin his teaching
demonstratiomand therefore did not “pass” the interviema legitimate, nowliscriminatory reason
for Defendantsdecision noto hire him for this position.

In support of his argumentahDefendants’ proffered reasfmr not hiring him forposition
0601542is pretextual,Plaintiff first challenges Defendant Manning’s testimony based on an
insufficient foundation and lack gfersonaknowledge. (Doc. 69 at-8.) And rather than lay a

foundation, Defendants appear to concede this poihiir reply. (Doc. 76 at-8.) Refuting Mr.

Acuna’s testimonyoncerning his teaching demonstrati®aintiff relies e his own deposition

18 Defendants also proffer as an “undisputed fact” that “Plaintiff waseletted for the fultime instructor psition
because his interview and his classroom demonstration were not as gboskasf the applicants selecte(Dbc
58 at 5, 1 1). However, they fail to produce admissible or relevant evidence in supftbis allegedindisputed
fact, and insteatkly solelyon Defendant Manning's deposition testimony concerning hearsagnstateby
unidentified applicants selected for an unidentified posftionvhich Plaintiffapparentlyreceived no interview.
(Id. (citing DefendantsExhibit C, Manning Deposition page 170, In-28))

19 Plaintiff's testimony implies that Mr. Acuna did not believe these allegetptaints.
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testimonythat, after his interview for this position, Mr. Acuna told him he “did a very good lecture
demonstration? (Doc. 69 at 23; Doc. 685 at 23.) Defendants contend that the Court cannot
rely on this testimony to deny summary judgment because” geiléserving.” (Doc. 76 at 7.)
However the selfserving nature of sworn testimony is ragproperbasis fordisregarding it on
summary judgment“So long as an affidavit isased upon personal knowledge and set[s] forth
facts that would be admissible in evidenités legally competent to oppose summary judgment,
irrespective of its seléerving naturé. Sanchez v. Vilsack95 F.3d 1174, 118AQthCir. 2012)
(internal citation and quotatianarks omitted).Further,although Plaintiff’'s testimony about Mr.
Acuna’s statementould ordinarily be hearsapgerethis appeas not tobe the case, because Mr.
Acuna was a CNM employam the hiring committee in questiamd his alleged statemenas
made “on a matter within the scope of that relationship and while it existed,” whict maie
it a nonrhearsay opposing party’s statement pursuant to Federal Rule of Evidence 801)d)(2)(D
See Jaramillo v. Colo. Jud. Dep427 F.3d 1303, 13141Qth Cir. 2005) (“[T]o qualify as an
admission of a party opponent, the speaker must be involved in the decisionmaking process
affecting the employment action involv&d

Also, there is some circumstantial supporthe recordor Plaintiff's testimonyregarding
Mr. Acuna’sprior inconsistenstatement As noted above, at his depositigin. Acuna testified

that Plaintiff’'s teaching demonstration during his interviewgdosition 0601542vas mediocre.

20 Plaintiff also relies on Mr. Acuna’s “interview notes” from 201Bieh, Plaintiff argues, create a genuine issue of
fact as to whethePlaintiff performed well in his interview. (Doc. 69 at 23; Doc:-18B) However, Mr. Acuna’s
notes neithesupport norcontradicthis testimony regarding Plaintiff's teaching demonstratigpoc. 6914.) The
only qualitative commentsiithe notes arhe words'to[o] confusing” at the bottom of the box regarding the teaching
demonstration, anithe word‘good” in the box regarding Plaintiff's answer to the first interviewstiom. (d.) These
comments do not provide enough information to allow aoretsle factfinder to infer whether Plaintiff's interview
performance was either “very good” or “mediocre.”
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Mr. Acunaalso testified abouPlaintiff's performame at his teaching demonstration during his
interview forposition 0601976. (Doc. 69-37 at 2.)

Did [Plaintiff] do a better job than 2013?

Not really.

Still mediocre?

It's because he didn't listen to my did tell them [sic] theecommendations. . . .
| did talk to him like you should improve. Yeah. He just don't [sic] listen to me.
He didn't listen to you?

Yeah.

And what did you tell him?

| told him like, you know, like, “You should, you know, don’t block the view.
You know, speak louder.” That’s basically it.

And you're saying he didn’t follow that advice?

Yeah.

>0 BORQ 2020

(Id.) In short, Mr. Acuna testified that Plaintiffteachingdemonstration foposition 0601976
was flawed in the same ways demonstration for position 0601542s flawed

However,an “interviewsummarymatrix” for position 060197éndicates that Mr. Acuna
rated Plaintiff's performancat his interview foposition0601976as a “5,” which appears to have
been the highestcore available; certainly, no interviewer gave any candidate a score higher than
“5,” and Mr. Acuna only gave one other candidate ai‘B,’Mr. Blankenbaker, the candidate to
whom the position was ultimately offerétl (Doc. 6931.) As such, Mr. Acuna’riticism of
Plaintiff's performance at his interview fposition 060197@&ppearsnconsistent with thecore
he gave that performancehich score suggestisat Plaintiff performed very wellThis, in turn,
indirectly supportsPlaintiff's testimonyabout Mr. Acuna’s praise of his lecture demonstration
during his interview forposition 0601542 becauseMr. Acuna testified thatthe quality of
Plaintiff's lecture demonstratiorfer both positionavasessentially the samd~or these reasons,
the Court findghat Plaintiff's testimonyaboutMr. Acuna’s praise of his lecture demonstration

during his interview foposition 0601542s sufficientto create a genuine issue of material fact

21 The Court was unable to locate an interview summary matridsition0601542 in the record.
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regarding whether Defendants’ proffered reason for not hiring him for théopdsipretextuaf?
The Court further finds that this evidence of pretext, in combination withtfftaiprima facie
case of ageral national origin discrimination, is sufficient to show a genuine issue of mdaetia
regarding whether Defendants refused to hire Plaintifbésition 060154because of his age and
national origin in violation of the ADEA, Title VII, and the NMHRAones 617 F.3d at 1280
(plaintiff's prima facie case combined with sufficient evidence to find eyepl® asserted
justification is false “may permit the trier of fact to conclude that the employewiuia
discriminated”); Bryant v. Farmers Ins. Exchge 432 F.3d 1114, 11251Qth Cir. 2005)
(“Evidence tending to show pretext permits an inference that the emplogeif@otliscriminatory
reasons.”) The Court will therefore deny Defendants’ motion for summary judgmert these
claims?3

Position 0602431

A hiring committeethat includedDefendants Cornish and Carman declinethterview

Plaintiff for position 060243%* (Doc. 58 at 55; Doc. 69 at 1.) According to Defendant Cornish

22 While Defendants very well may have additional evidence suppgdtteir position in the form of documents
and/or testimony from the other hiring committee members, they fedied exclusively on Mr. Acuna’s testimony
in their motion-- having chosen ndb reply to Plaintiff's challenge to Defendant Manning’s testimony on the
grounds that he lackersonaknowledge. And because Plaintiff has demonstrated a genuine issue odlnfeteri
concerning the truth of Mr. Acuna’s testimony, summary judgmepreisiuded.

2 |n light of thisdeterminationthe Court need not address Plaintiff's many other arguments simgpaigticlaim that
Defendants’ proffered reason for not hiring Hion position0601542is pretextual. However, because it could also
be offeed as direct evidence of discrimination, the Court will briefly addriesstR’s testimony that Mr. Acun#old

him that hiring committee members Jadtarry andKevin Leith did not want to hire him because he is Hispanic.
(Mr. Acuna denied having madigis statement at his deposition. (Doc. 59 at 5).) While Mr. Acuna’=allstgtement
may be norhearsay under Rule 801(d)(2)(D), on the current record there is no evidahteetstatement is based
on Mr. Acuna’s personal knowledge, as it mustdibe admissible. Fed. R. Evigd2. Assuch, on the present record,
the Court is unwilling to rely on Plaintiff's testimony about the alleged stateimemaking any determinations in this
Memorandum Opinion and OrdeArgo, 452 F.3at 1199.

24 Accordingto the relevant “Search Committee Tracking Form,” Defendant Cornisicipated in the firstevel
minimum requirements screen and the committee intesyie#vile Defendant Carman participated in the seeond
level preference screen and the committee ifges/ (Doc. 58 at 55.)
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Plaintiff did not pass thpreference screen forthis positionbecause his application was not as
competitive as thse of other applicants. (Doc. 68.) Specifically, Defendant Cornish
maintained thatPlaintiff's responseso supplemental questionsere “somewhat cursory”
compared to those of the succekstandidates (Id.) Additionally, Defendant Cornistlaimed
that the accurate representation of the degrees an applicant holds is a bassioe against
which application materialareassessed, and Plaintiffaccuratelyclaimedin his applicatiorfor
this position that hbéasa Ph.D. inmath (Doc. 691 at 3 Doc. 6932.) According to Defendant
Cornish this discrepancy contributed to thieing committee’s decision not faterviewPlaintiff.
(Id.; Doc. 58 at 5] Defendant Carmaalsotestified that the successful applicants provided “much
more thoughtful, much more reflective, and much deeper responses to [supfdlequestions
than” Plaintiff did and that the Ph.D. discrepancy affected Plaintiff's eligibility forraerview.
(Doc. 58 at 53-54.)

In response t®laintiff's March 2015 email askingwhy he was not intervieed for this
position, Defendant Cornishreferencedthe degreeelated discrepancy andh statementn
Plaintiff's application materials thaaccording to Defendant Cornish, raised questions about
Plaintiff's instructional ability (Doc. 6916 at 16.) Specifically, Defendant Cornish highlighted
the following statement:[W]ith respect to my teachynexperience, | would like toag that
teaching mathis a real challenge for me and is something that | have always enjoyed greatly.”
(Doc. 6916 at 2 seeDoc. 6911 at 1) Defendant Cornistiold Plaintiff that the foregoing
statementraise[d] a question about instructional ability becditse unclear that you nevertheless
succeed dteaching mathgven though you enjoy it very muth.(Doc. 6316 at 2.) Defendant
Cornishfurtherexplainedthat because “committees are limited to assessing what is submitted . . .

the materials [are] verywery important in terms of agacy and messaging.’ld()
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Finally, in a letter misdated “14 October 2013” but written for the benefit of B@Es
investigation of Plaintiff's first charge of discrimination sometime iioBer 2015, (Doc. 76 at
30), Defendant Cornish contended that Plaintiff was not interviewepdsition0602431 foithe
foregoing reasons and also because he was a “good teacher, but . . . not an exceptional one.” (Doc.
69-32 at 1.)At his deposition, Defendant Cornish testified that, in forming this opihemnelied
not only on Plaintiff's application materials, but also on Plaintiff's supervisgisions of his
performance as a pdrime instructor (Doc. 76 at 30.) In light of all of the foregoing, the Court
finds that Defendants have proffered several legitimate, nondiscriminatory réastaibng to
interview or hirePlaintiff for position 0602431.

In responsgPlaintiff argues thaDefendars’ stated reasons faleclining tointerview him
for position 060243lare “unbelievable-pure unadulterated pretext.” (Doc. 69 at 28/ore
specifically, he argues thBtefendantshould have known théte did not have a Ph.D. imath
from severabthersources, includinglaintiff's cover lettey resume, transcriptand personnel
file, as well adDefendantsgeneral knowledgePlaintiff also asserts that Defendaobuld have
interpreted Plaintiff's statements regarding his teaching ability more fdydoglfocusing on
other aspects dtlaintiff's cover letter (Doc. 69 at 27.)Plaintiff further argues that he was in fact
an exceptional instructor based on his uniformly excellent peer and student re\Dews. §9
18, 6919) Finally, Plaintiff argues that his credentials &mesuperior to those of treuccessful
candidatesand that Mr. Anglin did not even satisfy the minimum requirements for the position
because he did not have sufficient teaching experiefidec. 69 at 25826; Doc. 6936; 6337 at
2; Doc. 69-38.)

“As a general rule, an employeaist proffer evidence that shows each of the employer’s

justifications[is] pretextual.” Jaramillo, 427 F.3d at 1310 (citation omitted). However,
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[s]Jomething lesshan total failure of the employer's defense is sufficient to create a
genuine issue of fastthen (1) the reasons are so intertwined that a showing of
pretext as to one raises a genuine question whether the remaining reason is valid;
(2) the pretextual character of one explanation is so fishy and suspiciousutiyat a |
could find that the employgor its decisionmaker) lacks all credibility; (3) the
employer offers a plethora of reasons, and the plaintiff raises substantial doubt
about a number of them; (4) the plaintiff discredits each of the employer's wbjecti
explanations, leaving only sulbjeve reasons to justify its decision; or (5) the
employer has changed its explanation under circumstances that suggest dishonesty
or bad faith.

Id. (citations and quotation marks omitted).

In the present mattethe Court finds that Plaintiff has succeeded in demonstrating a
genuine issue of material fact regarding whether Defendant Cornish’s omtdrat he is a
“good” but not “exceptional” instructor is pretextual. Specifically, PI#ihas presented evidee
that Defendant Cornish ignored evidence that Plaintiff was an excellenteptexal instructor,
including peer and student reviews and Plaintiffs CNM supervisor Linda Martin‘soopibut
relied on evidence that he was merely good, includiisggeneral knowledge of Plaintiff's
performance as a pditne instructor, and perhaefendant Carman’s opinion. (Doc.-&9 at
4;Doc. 76 at 30.) Moreover, Defendant Cornish’s testimony establishes that he wagpusted
to rely onanyof this evidencdecauséapplications from internal applicants are screened as if the
committee doesn’t know the applicants.” (Doc. 69-32)at 1.

The Court also finds that Plaintiff has succeeded in demonstrating a genuine issue of
material fact regarding whether Iniapercredentials wersosignificantly superior to those of Mr.
Anglin that it calls Defendants’ decision not to interview himo question. SeeJaramillo, 427
F.3d at 13089 (“[DJifferences between a plaintiff's qualifications and those of aessfl
applicant are not sufficient to show pretext” unless the disparity is “oedmitg” or “so glaring
as to jump off the page.”).Mr. Anglin’'s highest degree was a master’'s degree in applied

mathematics anklis postsecondaryeaching experience was limd to two and a half years’ work
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as a teaching assistant at UNM (Doc. 6935 at 3; Doc. 686). Plaintiff, in addition to having
a master’s degree in math, has a master’'s degreeiear engineering and a Ph.D. in engineering,
as well as over 20 years’ pestcondary teaching experience in addition to his experience as a
teaching assistant. (Doc.-42 at 1-2.)

However, Plaintiff has failed to present evidence sufficient to detrade a gemne issue
of material fact regarding whether Defendants’ other proffered reasonsifay fa hirehim were
pretextual. First, Plaintiff's affirmative representation on his application that he has a Ph.D. in
mathwas undisputedly false, arthe factthat Defendants knew or should have knatwmas false
does not mean theyere required to excuse or igndinefalsity. Next, it is beyond rational debate
thatPlaintiff's answers to the supplemental questionkisapplication forposition060243were
cursory and considerablgss detailed and thoughtful than Mr. Anglin’s and Mundy-Castlés
answers (CompareDoc. 58 at 59ith Doc. 6935 at 3 and Doc. 698 at 3) Further,Plaintiff
has offered no evidence to call into question Defendant C&smishcerns about Plaintiff's ability
to express himself clearly and effectivaly light of Plaintiff's unqualified and unclarified
statement thateaching math is a real challenge for.me

Finally, Plaintiff has failed to demonstrate a genuine issue of matedategarding
whetherMr. Anglin satisfiedthe minimum requirement of two years’ teaching experience at the
postsecondary level. Mr. Anglin’s application and resume indicate #hdtad two and a half
years’ teaching experience as a graduate student at UNM when he apptiesition 0602431.
(Doc. 6935; Doc. 6936.) Plaintiff seeks to discourat portion of Mr. Anglin’s experience by

presenting evidence that someibfwas teaching recitation classedong with Mr. Acuna’s

% This is in contrast tdr. Mundy-Castle, who had well over a decade of mestondary teaching experience in
addition to his experience as a teaching assistant, (D89 6923), and Mr. McConnell, who had a Ph.D. in applied
mathematicsrad more thawo years’ posseconday teaching experience in addition to his experience as a teaching
assistant. (Doc. 693.)
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testimony that teaching recitation classes is not “equivaleninstructional teachirigat the post
secondarydvel. (Doc. 6935; Doc. 6936; Doc. 6937 at 2.) However, Plaintiff doesot offer
evidence thathis allegedlack of equivalency meant thegaching recitation classes could not be
counted as “teaching experience at the-gesbndary level” within the meaning of the posting for
position 060243%°

In sum, the Court finds that there is a genuine issue of material fact as tongoetieof
Defendants’ proffered reasons for not hiring Plaintiff for job number 060ard3dretextual, but
not as taall of the other reasons proffered. Moreover, Pldihafs failed to argue or demonstrate
that any of the exceptional circumstances listethnamilloapply. Defendantgrofferedreasons
are not “so intertwined that a showing of pretext as to one raises a genuine qukstioer the
remaining reason[s are] valid”; the pretextual charactéheijuestionablexplanatios are not
“so fishy and suspicious that a jury could find tretjefendant] lack all credibility”; Plaintiff
did not raise “substantial doubt” about a “number” of Defendants’ reasons; Plaidtiffodli

discredit all oDefendants’ “objectiveexplanationsand, Plaintiff has not proffered evidence that
Defendants “changed [their] egmation under circumstances that suggest dishonesty or bad
faith.” Jaramillo, 427 F.3d at 1310. Thus, anecause Plaintiff has failed to proffer evidence that
all of Defendants’ justifications are pretextutie Court will grant Defendants’ motion for
summary judgment on Plaintiff's discrimination claims under the ADEA, Title VI§ #re

NMHRA based on Defendants’ failure to hire him for position 0602481.

Position 0602805

2 Mr. Anglin’s description on his resume of how he taught recitati@ssels certainly sounds like “teaching
experience”: he'[p]repared presentations of topicsfw]rote, prepared and graded quizzes”; and, “[p]rovided
feedback via class instruction, office hours and eméiddc. 6936.) Plaintiff has presented no evidence to challenge
this description.
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A hiring committee that included Defendant Cornish declinéatéoview Plainiff for position
0602805, for which he applied in January 2016. (Do€2;890c, 6945.) Defendants argue that
Plaintiff was intervieved because he did npassthe preferencescreen(Doc. 58 at 8, 69; Doc.
6942 at 2; Doc. 6913 at 1.) The listed preferences for this position included a Phimaihn
(Id.) Mr. McConnell, the successful applicamasa Ph.D. in appliechatrematics while Plaintiff
does not. (Doc. 632 at 1;Doc. 69-33 at3.) That Plaintiffdid notpass thereference screen
constitute alegitimate, nordiscriminatory reasofor Defendants’ decision to natterview him
for this position

Plaintiff argues that this explanatioraipretext for unlawfutiscriminationby attempting
to cast doubt upon Mr. McConneliigibility for the position To that end, Plaintiff argues that
Mr. McConnelldid not satisfy the minimum requirement for the position of two ydaexhing
experiencat the college levelvhereas Plaintiff unquestionaldyd. (Doc. 69 at 280; Doc. 69-
44 at 2) However,Plaintiff has failed to offer sufficient evidence to demonstrate a genuine issue
of material fact regarding whethétr. McConnell satisfiedthe position’s minimumteaching
experienceequirement. Mr. McConnedl testimony and resume indicate trest,a postiodoral
researcheat UNM from August 2013 to January 2Q1& taughtmathhistory, Galculus 3several
graduatdevel mathseminarsandDifferential Equations, and that he had sixasg experience as
a teaching assistaahd research assistant at Northwestémiversity. (Doc. 69-33; Doc. 69-44
Plaintiff attempts to minimiz&r. McConnell'sexperience by calculatinthe number of course
hoursMr. McConnell taught(Doc. 69 at 30)but it is undisputed that the minimum requirement
for the job was stated in terms of years, and Plaintiff pointe tvidence thdtwo years’ teaching
experience in this contextnecessarily medna specificnumber of course hours’ teaching

experience.

32



Additionally, Plaintiff argues that he should have passed the prefersooeenegarding
position 0602805 because he had high preference scorespasitmrs 0601542 and 0601976.
(Doc. 69 at 29.) For the reasodscussed above regarding Plaintiff's prima facie case of
retaliation, his argument isinsufficient to show that Defendants’ proffered reason is “so
incoherent, weak, inconsistent, or contradictory that a rational fact finder andtlide that the
reasm is unworthy of belief.” Hinds 523 F.3d at 1197 In sum, Plaintiff has not submitted
evidence from which a reasonable fintler could infer that Defendantseason for not selecting
Plaintiff for position0602805 vaspretextual The Court willtherefore grant Defendantgramary
judgment on Plaintiff's claims of employment discriminatioxder the ADEA, Title VII, and the
NMRA related to this position.

C. Plaintiff's Fourteenth Amendment Claims under 42 U.S.C. 8 1983

In Count X1V, Plaintiffclaims that Defendants violated his Fourteenth Amendment right
to equal protection by subjecting him to disgia treatment based on his age maibnal origin®’
National origin discriminationn public employmentuns afoul of the Fourteenth Amendment
guarante®f equal protection of the laand giverise to a cause of action under 42 U.S.C. § 1983.
Ramirez v. Dep'’t of Corrs., Cola222 F.3d 1238, 1243 Qth Cir. 2000). However, in the Tenth
Circuit, claims of age discrimination in employmeare notactionable under Section 1983.
Migneault v. Peck158 F.3d 1131, 114A.Qth Cir. 1998)(ADEA preempts Section 1983 equal
protection claims based on age discriminatipmggment vacatedn other groundss28 U.S. 1110

(2000); Migneault v. Peck204 F.3d1003 1004 n.1(10th Cir. 2000)(reaffirming, on remand,

27In his complaint, Plaintiff also relies on theor@fd=irst Amendment retaliation and a hostile work environnent
support his Fourteenth Amendment clain{®oc. 1 at 2425.) In the absence of any argument to the contrary in
Plaintiff's summary judgment response, the Caoricludeghat Plaintif, having ageed to the dismissal of his First
Amendment claims and his hostile work environment claims under theAADiEe VII, and the NMHRA, does not
seek to resurrect these claims via the Fourteenth Amendm@atirt XIV.
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holding that equal protection clause does not give risedaizable clainof age discrimination
The Court will therefore grant Defendants summary judgment on Plaintiff's demint
Amendmentlaims based on age discrimination in employment.

“In racial discrimination suits, the elements of a plaintiff's case are the sasex] bn the
disparate treatment elements outlined/icDonnell Douglaswhether that case is brought under
88 1981 0r1983 or Title VII.” Drake v. City of Fort Collins927 F.2d 1156, 1162.Qth Cir.
1991)). Accordingly, where a plaintiff's Title VII disparate treatment cldails, so must his
Fourteenth Amendment clainkd. at 1162. In recognition of this principle, the parties rely on the
arguments and evidence submitted in relation to Plaintiff's ADEA, Title Vd,NiMHRA claims,
in support of their respective positions as to whether summary judgment on Péaktdiifteenth
Amendnent claims is warranted(Doc. 58 at 222, Doc. 69 at 334.) As discussed above,
Defendants have failed to demonstrate thay are entitled tsummary judgmenon Plaintiff's
ADEA, Title VII, and NMHRA claims arising out oftheir failure to hire Plaintiff forposition
0601542 Thusthe Court willalsodeny Defendants’ motion for summary judgmen®Plaintiff's
Fourteenth Amendment claims arising out of their failure to hire Plaintiff for tsgipn Insofar
asPlaintiff's Fourteenth Amendmermlaims arepremised orfailure to hire Plaintifffor positions
0602431and 0602805however,the Court will grant Defendantsummary judgment for the
reasons stated in the Court’s analysis of PlaintkixXEA, Title VII, and NMHRA claims.

D. Plaintiff's Conspiracy Claims

In Count XV, Plaintiff claims pursuant to 42 U.S.@8 1983 and 1985(3)hat Defendan,
acting under color of state law, “became significantly involved andtwitexd in a concerted
effort to” exclude him from consideration for a ftilne math instructor position in violation of

his “federal constitutional and statutory rights and those rights and privilegeeddry New
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Mexico statute, common law, and applicable CNM policies and procedyi2sc. 1 at 5-26.)

To establisha conspiracy clainunder Sectiorf983, a plaintiff must prove that the defendants,
acting under color of state law, reached an understandogptivehim of a constitutional right,
and thathe wasn factdeprived of such a rightAdickes v. S.H. Kress & C&98 U.S. 144, 151

52 (1970);see42 U.S.C. § 1983 (providing cause of action for the deprivation of “any rights,
privileges, or immunities secutdoy the Constitution and lawsihenthe deprivation is “under
color of any statute, ordinance, custom, or usage, of any Stakgnpson v. City of Lawrence,
Kan, 58 F.3d 1511, 15171Qth Cir. 1995) (to prove a Section 1983 conspiracy clataintiff
must prove the existence of a conspiracy and the deprivation of a constitutiorjal Sigbtion
1985(3), in turn, providethat

[i] f two or more persons . . . conspire for the purpose of deprivingny. person
... of the equal protection of the laws, or of equal privileges and immunities under

the laws; . . . [or] cause to be done, any act in furtherance of the object of such
conspiracy . . . the party so injured or deprived may have an actithefarcovery
of damages.

42 U.S.C. 8§ 1985(3). To prevail in a claim of conspiracy undestaigte a plaintiff must prove:
“(1) a conspiracy; (2) to deprive the plaintiff of equal protection or equal privileges
immunities; (3) an act in furtherea of the conspiracy; and (4) an injury or deprivation resulting
therefrom.” Tilton v. Richardson6 F.3d 683, 68610th Cir. 1993). Common to both statutes,
then, is the requirement that a plaintiff prove the existence of a conspiracy.

“A conspiracy requires the combination of two or more persons acting in concert.”
Salehpor v. Shahinpoqr358 F.3d 782, 7840thCir. 2004). “A plaintiff . . . need not prove that
each participant in a conspiracy knew the exact limits of the illegal flecause “[a]n express
agreement among all conspirators is not a necessary element of a civil corispBaeyl v.

Tunnell 920 F.2d 673, 702 (10th Cir. 1990). However, at a minimum, the plaintiff must show that
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there was a single plan whose essémi#ure and general scopeen known to each person
alleged to have engaged in the conspiralcy. “Frequently, a conspiracy must be proven with
circumstantial evidence because rarely will there be direct evidence of an expezsaeyr
among all theonspirators to conspifeld. at703(alterations omitted)“While it is not necessary

to provide direct evidence of a forhegreement in order tdemonstrate a meeting of the minds,
there must be substantial proof of circumstances from which it reasonablysfatioat least may
be reasonably inferred, that the conspiracy exist¥ddrld Wide Ass’n of Specialty Programs v.
Pure, Inc, 450 F.3d 1132, 1141QthCir. 2006) Adickes398 U.S. at 158 (circumstantial evidence
of conspiacy is sufficient to overcomemotion for summary judgment if it supports a reasonable
inference that defendants had a “meeting of the minds and thus reached amudiderstelated

to the object of the conspiracyHowever, “[conjecture and speculation alone are not sufficient
to establish that [a] conspiracy existedNorld Wide Ass’n of Specialty Progrard$0 F.3d at
1141.

Defendants argue that they aetitled to summary judgment on Plaintiff's conspiracy
claims becaus€|tlhere is no evidence in the record of a conspiracy between the individual
Defendants nor is there evidence of an overt act in furtherance of the conspadigiatiff did
not experience an injury from the alleged conspirag¢ipoc. 58 at 22.)n their reply, Defendants
dismissas baselesthe “argumentshat Plaintiff maintains raisef]n inference thgiDefendants]
Cornish, Carman, and Manning conspired to achieve discriminatory and reyahatog,”
particularlyhis argument thdtresponding to EEOC submissions constitutes ‘colluSiofDoc.

76 at 23.)
Without developingan argumenbr citing to record evidence,Plaintiff asserts in his

respons¢hatfive “acts” demonstrate the existence of a conspiracy betdetandarg Manning,
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Cornish andCarman namely: (1)Defendant Manninig and Cornislts responses to Plaintiff's
EEOC charges, in whidheyaddressed the reasons for Plaintiff's +sahection fo the positions

at issue(Doc. 697; Doc. 6932; Doc. 6940); (2) the purported facthat Defendant Carman
“allowed [Defendant Cornish to misconstrue [Plaintiff's] credentials wh&efendant Carman

knew precisely what those credentials we(8);“the failures to properly investigat®[aintiff's]

claims of discrimination and retaliatign(4) “the concerted and unquestioned oestting of
successful candidates’ teaching and educational credentials for the purpasekioiy
discriminatory and retaliatg hiring decisions”; and5) “the incredible and leghancoincidental
occurrence of Caucasian administrators hiring only Caucasian candidateslluitme math
instructor positions.” (Doc. 69 at 34.The Court is not persuaded thtae record evidence
regardingthesealleged actgould support a reasonable inference that Defendants had a meeting
of the minds and thus reached an understanding to deprive Plaintiff of the equal protection of the
laws.

First,in his response, Plaintiféils to identifywhatin Defendant Manning and Cornists
responses to the EEOCigvestigationssupportsthe notion thathese Defendants reached an
understanding to deprive Plaintiff of his constitutional right$hat the responses contain
overlappingcontent is utterly unremarkable given that, on the evidence currently beforeutie C
Defendant Manning was not involved in any of the decisiamstherto hire Plaintiff and would
therefore have had to rely on the information of those who were involved, including Defenda
Cornish,in responding to the EEOC’s inquiries. (Doc. 58 at 55; Do®BDoc. 6945; Doc. 76
at 28)

Regarding the second “act” Plaintiff identifies, Plaintiff appears to berirgjeto the

argument, set forth earlier in his response brief, that Defendant CornisMdolBlack and
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Defendant Carman that Plaintiff had misrepresented his credentibals application foposition
0602431, and Ms. Black and Defendant Carman believed Defendant Cornish even though Plaintiff
had correctly stated his credentials elsewR2ridowever, ashe Court has already discusstr
record evidence unequivocallshows that Plaintiff did misrepresentis credentialson his
application, and his accurate representations elsevdneot require Defendants to ignore or
excuse the misrepresentation.

Third, as to thepropriety of Defendants’ investigation of Plaintiff’'s charges of
discrimination,Plaintiff fails to explain how either investigation wasisadequate as to allow a
rational trier of fact to infer that the individual Defendants reached an undengjaadieprive
Plaintiff of his constitutional rights. He recorddoes reflecthatDefendant Manning conducted a
lessextensivanvestigationof Plaintiff’'s second EEOCharge thamisinitial one (Doc. 693 at
2.) However,Defendant Manningestifiedthat the reason for thdifferencewas that the second
charge differedrom the first only insofar as Plaintiffisoraised a claim ofetaliation which he
did investigate (Id.) Similarly, for the reasonsgiscussecdearlier inthis Memorandum Opinion
and Order the record evidence does not suppBlaintiff's contention thatthe individual
Defendard so overstated the qualifications of the successful applicemtthe positionsat issue
that a reasonable factfindesuld infer that Defendants agreed to deprive Plaintiff of his rights.

Finally, there are two problems with Plaintiffast argumenin support of the existence of
a conspiracy,i.e., that with the exception oMr. Acuna, Defendant CNM has hirexhly non-
Hispanic whitesas fulttime math instructors. First, thereDgfendant Manning’s contention, in

a letter to the EEOC, th&tefendant CNIVhired “five diverse full time facultymembersn the

28 Some of the exhibits on which Plaintiff relies to supploig argumenare not attached tusresponse, specifically,
pages 3334, 38, and39 of Ms. Black’s deposition and pagesaBiti52 of the second volume of Defendant Carman’s
deposition. (Docs. §%95, and 6946.)
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Math, Sciences and Engineering Departnimttveermid-2015and June 2016. (Doc. &Pat1,
6.) Plaintiff attached this letter to his summary judgment response, has not challesmge
autrenticity, and has offered no evidence to contradict Defendant Manning’'s contentihis
point. Second,

[ijn order for statistical evidence to create an inference of discriminatien, t

statistics must ... eliminate nondiscriminatory explanations fodisgarity. In

other words, a plaintiff's statistical evidence must focus on eliminating

nondiscriminatory explanations for the disparate treatment by showing déspara

treatment betweecomparablendividuals.
Rea v. Martin Marietta Corp.29 F.3d 1450, 145610th Cir. 1994) (emphasis in original)
Plaintiff, however,has failedto eliminate nondiscriminatory explanations fibre statistical
disparitieshe identifies andthese disparities thus fail to create inference of discriminatioor
conspiracyto discriminate.

In sum, Plaintiff's conspiracy claims are premised on unsupported speculation and
conjectureaboutan agreement amg the individual Defendant®Vorld Wide Ass’n of Specialty
Programs 450 F.3d at 1141 (speculation and conjecture are insufficient to establish the existence
of a conspiracy).To the extent thahe record supports thenmet “acts”Plaintiff citeswould not
allow a rational factfinder to concludeat the individual Deferahts through an express or
implicit meeting of the minds;onspired to deprive Plaintiff of the rights Sections 1983 and
1985(3) protect The Courtwill therefore grant Defendantssummary judgment on Plaintiff's
conspiracy claimsinder Sections 1983 and 1985(3) as set fortBountsXV and XVI of his

Complaint.

E. Plaintiff's Employment Contract Claims

In Count XVII, Plaintiff claims that Defendant CNMbreached an implied contract of

employment with him by violating its policiesd procedures governing hiring, promotions, full-
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time employment, prohibitions against workplace discrimination, formal investigatfon
complaints, protection of due process rights, departmental investigations, siatlaef® (Doc.

1 at Z7-29.) In Count XIX,Plaintiff claims that Defendant CNMreached the implied covenant

of good faith and fair dealingnherent in every contradby relying on illegitimate and
discriminatory considerations deciding not tdire him as a fultime math istructor (Doc. 1 at

31) Both claims are based on the theory that the policies and procedures set forth in CNM’s
Employee Handbook give rise to an implied employment contr@bc. 69at 36; Doc. 6%;

Doc. 69-17)

UnderNew Mexicolaw, “a personnel manual gives rise to an implied contract if it controlled
the employefemployee relationship and an employee could reasonably expect his entploye
conform to the procedures it outlinesGarcia v. Middle Rio Grande Conservancy Didi996-
NMSC-029, 1 11, 918 P.2d 7, 1dee Collado v. City of Albuquerquz002NMCA-048, 1 2645
P.3d 73, 78 (City of Albuquerque beached implgdploymentcontract by failing to provide
plaintiff with a fair promotional process)Whetheran implied emplyment contract exists, and
whethera party has breachexicha contractare generallyjuestionsof fact. Id. at 76;West v.
Washington Tru Solutions, L.L,2010NMCA-001,91 56, 224 P.3d 651, 653.

“[E]very contract in New Mexico imposes the duty of good faith and fair dealing tygon t
parties in the performance and enforcement of the contrs¢K1/Z Sw. Malls v. Muelle2005-
NMCA-046, 1 25, 110 P.3d 1080, 1087. This “requires that neither party do anything that will
injure the rights of the other to receive the benefit of their agreemkht.”"Denying a party its
rights to those benefits will bach the duty of good faith[.]d. at{ 25,110 P.3d aL08788. To

prevailona claim that a defendant has breached its duty of good faith anddtanggéhe plaintiff

2 plaintiff dso alleges that Defendant CNideachegbolicies and procedures regarding harassment and hostile work
environment; however, as noted above, Plaintiff has abandoned his daithese basefDoc. 69 at 1.)
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must show bad faitlor the defendant’s wrongful and intentional use of the contract to his
detriment.Id. at 1 25, 110 P.3d at 1087.

Inits summary judgment motip@efendant CNM argues thiéiere is no evidence Plaintiff
was promised position as dull-time math instructor or reasonaldypected Defendant to select
him to fill such a position (Doc. 58 at 226; Doc. 76 at 225.) In its reply, Defendamtddsthat
“Plaintiff has failed to establish with admissible evidence, that any policies anddures were
not followed.” (Doc. 76 at 25.) Notably, however, Defendant do¢dispute thaits Employee
Handbook gave rise to an implied employment contract. (Doc. 582% Z%oc. 76 at 245.) In
responsé¢o Defendant’s argumentBlaintiff contendghat Defendantas misconstrued his clasn
as arisingfrom an oral or written promis® hire when, in fact, thelaims are premised on
Defendant’'salleged violation of “policies and procedures related to job vacancies, hiring of the
best qualified candidate, preferential treatment of internal candidatesaifie action, and equal
opporturity.” (Doc. 69 at 36.) Plaintifhlso argueshat because Defendamds failed to address
these policies and procedures, summary judgment is not warranted, and PRle¢atiffotespand
in greater detail to thigortion of Defendants’ Motion. (Doc. 69 at 36-38

As toPlaintiff's claims that Defendaf@NM breached the implied covenant of good faith
and fair dealingDefendant asserthatit is entitled tosummary judgment because there is no
evidence thait “acted in bad faith oiwrongfully or intentionally’ to the detriment of Plaintiff.”
(Doc. 58 at 26.) Again, howevéefendantdid not develo@nyargument or providany citations
to the recordo supportts assertion (Id.) And again, m light of Defendant’scursory briefing,
Plaintiff provided no substantive response to Defendamiion as to this claim. (Doc. 69 at 38.)

It is well established that on a motion for summary judgment, the initial burden is on the

movant toshow that there is an absendeaagenuine issue of material fadCelotex Corp.477
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U.S. at 323. To satisfy this initial burden, the moving party must inform the Court of thédbasis
its motionand identify evidence in the record, if any, that demonstthéeabsence of a genuine
issue of material factld. While themovantis not required to support its motion with materials
negating the nonmovant’s clajihmust, at leasdemonstrate that the standards set forkrenteral
Ruleof Civil Procedureé&6(c)are satisfied.CelotexCorp. 477 U.S. at 323. Thus, it is incumbent
on DefendantCNM, the movant, to demonstrate that there is insufficient evidence to demonstrate
a genuinanaterialfactualdisputeas to Plaintiff's contract claim®r thatPlaintiff cannotpresent
admissible evidence to supptite essential elements thiose claims Fed. R. Civ. P. 56(C):It

is not enough to move for summary judgment without supporting the motion in any way ar with
conclusory assertion that the plaintiff has no evidenceawegnis casé. Celotex Corp.477 U.S.

at 328.Here, DefendanffNM hasasserted, butasmade no effort to demonstrate, thas entitled

to summary judgmerdn Plaintiff's contractbased claims.The Court will accordingly denyts
motion forsummaryudgmentas to these claims

F. Plaintiffs NMWPA Claims

The NMWPA prohibits a public employer from taking any retaliatory action against a
public employee because the emplogeenmunicates tthe employer or a third party about an
actor failure to act that the employee believes in good faitmlawful or improper N.M. Stat.
Ann. 8 1016C-3A). In Count XVIII of his Complaint Plaintiff claims thatDefendantCNM
violated the NMWPA by retaliating against him for opposing unlagistrimination® (Doc. 1
at 29-30.) Plaintiff and Defendanboth rely exclusively othearguments and evident®at they
submittedregardingPlaintiffs ADEA, Title VII, and NMHRA retaliation claim$n support of

their respective positions as to whether summary judgment is warranidiotiff's NMWPA

30 In his summay judgment response, Plaintiff limits his NMWPA claim to Defendalit’s failure to hire him for
position0602805. (Doc. 69 at 36; see Doc-BY
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claim. (Doc. 58 at 25; Doc. 69 at 36The Courthas alreadyddressedhose arguments, and
havingconcluded that Plaintiffailed to showa genuinassue ofmaterial facton his retaliation
claim for position 0602805grants Defendant CNM summary judgmentPlaintiffs NMWPA
claim, as well. SeeLobato,733 F.3dat 1297 grantingsummary judgmenn defendant’s favor
on plaintiffs NMWPA claim where the evidence and arguments plaintiff relieébo that claim
were identical to thosiee relied on to support his non-vialgle VIl retaliation claim).

G. The Individual Defendants’ Qualified Immunity Arqument

Finally, Defendarg Manning, CornishandCarmanargue that thewre entitled to qualified

immunity from Plaintiff's Fourteenth Amendmegtaims brought under 42 U.S.C. § 198®oc.
58 at 23.) Qualified immunity attaches when an official’s conduct “does not viatiarly
established statutory or constitutional rights of which a reasonable person would hawe’ know
Mullenix v. Luna 577 U.S—, 136 S.Ct. 305, 308 (2019)ilson v. Layne526 U.S. 603, 609
(1999).When a defendant asserts a qualified immunity defense in a motion for summargniidgm
the plaintiff bears the burden of demonstrating that the defendant vibliatednstitutionalor
statutoryright and that the right was clearlgtablished at the timef the alleged unlawful act
Cox v. Glanz800 F.3d 1231, 1243.QthCir. 2015). To béclearly established” at the time of the
challenged conduct, the contours of the right must havedwewsllsettledthat “every reasonable
official would have understood that whatibeloing violates that right.’Reichle v. Howards—
U.S. — 132 S. Ct. 2088, 2093 (2012). “We do not require a case directly on point, but existing
precedent must have placed the statutory or constitutional question beyond délsatzdft v.
al-Kidd, 563 U.S. 731, 741 (2011). Moreover,

“clearly established latvshould not be definedt a high level of generality, but

must instead béparticularized to the facts of the case. Otherwise, [p]laintiffs

would be able to convert the rule of qualified immunity . . . into a rule of virtually
unqualified liability simply by alleging violationf extremely abstract rights.
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White v. Pauly— U.S. —,137 S.Ct. 548, 552 (201Tinternal quotations omitted)In other
words, qualified immunity protects “all but the plainly incompetent or those who kigybyvi
violate the law.”Al-Kidd, 563 U.S. at 741

As discussed earlier in thidemorandum Opiniorand Order Plaintiff hasdemonstratec
genuine issue of material fact as to whettiner failure to hire him foposition 0601542was
discriminatory “[T]he general notion that one cannot discriminate on the basis of . . . national
origin is clearly establishetd Ramirez 222 F.3d at 12434. This protection “includes relief from
discriminatory employment practices of public employerBdolaw v. City of Anadarko, Okla.
660 F.2d 459462 (10thCir. 1981) The Tenth Circuit has recognized that the Fourteenth
Amendment right of equal protection is violated where, on the basis of nationa| arjgublic
employer denies an employee a supervisory posdrothhe opportunityto assume a lead rgle
Ramirez 222 F.3d at 12434, and where, on the basis of race, a pubtigployer deprives an
employee of the same employment rights and benefits affordeaucasiansPoolaw 660 F.2d
at 46162. Although theprecisecircumstances of this case afecourse unique, thegresimilar
enough to the foregoing examples thadnstruing the evidence in Plaintiff's fayotevery
reasonable official would have understood that what he is doing vigRitestiff's] right[s]”
under the Fourteenth Amendmemeichle, 132 S. Ct. at 2093. In short, it is beyond debate that
discrimination on the basis of race or national origin in the context of public employiolates
the Fourteenth Amendmen#shcroft 563 U.S. at 741.

However,to refute the individual Defendants’ defense of qualified immunity, Plaintift mus
also show that each individual Defendant participated in the violatidnsofonstitutional or
statutory rights Cox 800 F.3d at 1245.In this Plaintiff has hadnore mixed success. he

undisputed record evidence indicates tbaly Defendant Carmaiparticipated in thehiring
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procesdor position 0601542, thoudtme did not participate in the portion of the process at which
Plaintiff was rejectedand only Defendant Cornish participated in the hiring prodesposition
0601976. (Doc. 625; Doc. 76 at 28.More specifically, as tgosition 0601542Defendant
Carman participated in the minimum requirements screleich Plaintiff successfully passeahd

as toposition0601976, Defendant Cornish selecteddhecessful candidateom thosethe hiring
committeeforwarded for his considerationD¢c. 692; Doc. 697 at 4;Doc. 6925; 6329 at 45;

Doc. 76 at 2§. There is no evidence that Defendant Manning participated in either hiring decisio
at all. In these circumstances, Plaintiff has failed to slamw evidencehat either Defendant
Carmaror Defendant Manning “violated [hispnstitutional right whetherclearly established or
not. Cox 800 F.3d at 1245. The Court will therefore grant the motion of Defendants Carman and
Manning for qualified immunity as to Plaintiff’'s Section 1983 claagainst themFor the reasons
discussed belowhe Court will reserve ruling orDefendant Cornish’s motion for qualified
immunity as to those claims insofar as they are based on Defendant Cofaisinésto hire
Plaintiff for position 0601976.

V. SUMMARY JUDGMENT MAY BE WARRANTED ON_ PLAINTIFF'S
REMAINING CLAIMS RELATI NG TO POSITION 0601976

Defendants do not mention position 0601976 in their summary judgment motion. See
generally Doc. 58. Instead, they seek summary judgment on Plaictdfims relating to this
position for the first time in their reply. As groun@efendants first argudat the Court should
grant them summary judgment on all of Plaintiff's statutory employment discriminatiomscla
based on position 0601976 for failure to exhaust administrative remedreshe substance of
these as well as Plaintiff’'s Fourteenth Amendment Equal Protection clafendaats make little
effort to defend their decision not to hire Plaintiff for position 0601976, or to meet thal ini

summary judgment burden of demonstrating no genuine issue of material fact. heé\esset
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between Plainti’'s response addressing this position, Defendants’ reply, and the recordaeyide
it appears to the Court that summary judgment may be warranted. The Coudr¢heees forth
its analysis identifying material facts that may not be genuinely in dispdtgrants Plaintiff an
opportunity to file a surreply pleading within twenty days of entry of thesnidrandum Opinion
and Order addressing Defendants’ untimely summary judgment motion and the Goalyss
herein. See alsd-ed. R. Civ. P. Rule 56(f).

Regarding Defendantargument that the Court should grant them summary judgment on
all of Plaintiff’'s statutory employment discrimination claims based ortipa€)601976 for failure
to exhaust administrative remedies, the record evidence appearsdostiate that Plaintiff in
fact did not file a charge of discrimination concerning, relating to, or addrabssngpsition. As
such, Defendants have satisfied their initial burden of demonstrating entitiéoneummary
judgement on Plaintiff's ADEA, Tie VIl and NMHRA discrimination claims related to position
0601976. Plaintiff's response should address whether genuine issues of matenatfadtieh
would preclude judgment as a matter of law in Defendants’ favor on these @aifagure to
exhaust administrative remedies.

Plaintiff need not exhaust administrative remedies to pursue his Fourteenth Amendme
national origin discrimination claims based on Defendants’ failure to hire him fatiopos
0601976°! Because th&lcDonnellDouglas analysis that applies to Plaintiff's Section 1983 claim
is the same for his statutory discrimination claims, should summary judgmentrbatedon the
merits of the former, Plaintiff's Title VII, ADEA and NMHRA claims must also fdilrake, 927

F.2d at 1162. As previously discussdd, establish a prima facie case of employment

31 Plaintiff's age discrimination claim regarding position 0601976 is nceractionable under Section 198ar
those involving the other jobs at issue for which the Court has alreadgdysanrmmary judgment herein. The
Courtthuslimits its discussiomereto Plaintiff's only cognizabléheory of recovery.
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discrimination based on national origin, a plaintiff must show that: (1) he belongs tpemtsus
class; (2) he suffered an adverse employment action; (3) he was qualified parsition at issue;
and, (4) he was treated less favorably than others not in the protectedSelaskez164 F.3d at
531-32;Garrison 428 F.3d at 937

Plaintiff has presented sufficient evidence to establish a prima facie case é&haign
discrimination regarding position number 0601976. First, Plaintiff belongs to a sclsgsainder
the Fourteenth Amendment because his national origin is Spanish and-fders#itd cultural
origins are MexicanLobato v. New Mexico Env't DgEnvtl. Health Div, 838 F. Supp. 2d 1213,
1223 (D.N.M. 2011) (applying Equal Protection Clause to plaintiff's employment iseriion
claims based on Hispanic “race/national origin,” noting that “suspect clageific@clude those
based on racealienage, and national origin”). Second, Defendants’ failure to hire Pldonrtif
position 0601976 was an adverse employment acti®@ee @enerallypocs. 58, 76.) Third,
Plaintiff has presented sufficient evidence to demonstrate that he met the miolyective
qualifications for the position. (Doc. €® at 5.) Finally, Plaintiff has presented sufficient
evidence to show a genuine issue of material fact regarding whether he was tredtachtably
than others not in the protected class. Specifically, Plaintiff has presentishayithat
Defendants rejected his application for position 0601976 in favor of David Blankenbaiast,

Hispanic white applicant (Doc. 69-27 at 2; 69-29 at 5; Doc. 69-31; Doc. 69-47.)

32There is record evidence that, after Mr. Blankenbaker declined to accept thenpossjigrsonal reason®efendant
Cornish decided tolose it,i.e., not to hire any other applicant to fill i{Doc. 6929 at 45.) However,the position
was necessarily still open when Defendants rejected Plaintiff im @fvislr. Blankenbaker. Moreover, the record
does not conclusively demonstrate whetherftilistime math instructor position was, essentially, the same position
Defendant CNM later fillecs position number 0602431. Mr. Blankenbdkeaecanmended start dafer position
number 0601976 would have been August 25, 2014, and Defendant CNM posted position GRO2B&d.on
December 5, 2014(Doc. 6926 at 1; Doc. 684 at 2.)
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Defendants identify Defendant Quish’'s statement that “Plaintiff was ‘robmpetent

enoughto-be-afull-time-instructor,” as a basis for not hiring him for the position. (Doc. 76 at
19.) They also incorporate their arguments regarding position 0601542 “insofar agplygy’a

(Id.) In so doing, the Court believes Defendants are asserting that they failed ttainitié For

this position because he did not perform well at his intervie®seljoc. 6337 at 2.) As such,
Defendants have articulated legitimate, nondiscriminatory reasorailfog fto hire Plaintiff for
position number 0601976, thereby shifting the burden back to Plaintiff to demonstrate that the
proffered reasons are pretextual underMle®onnell Douglagramework. McDonnell Douglas

Corp,, 411 U.S. at 804.

Plairtiff bears the ultimate burden of persuading the trier of fact that Defendants
intentionally discriminated against him. The Court’s review of the record dérat@ssthat nine
members of the hiring committee participated in his preferences screen anbwioessly scored
him highly enough to pass him through to the third level interview screen. (D&6.)6Seven of
these eight committee members participated in his interview, yet Plaintiff's overallemtescore
was quite low, totaling less than haffthe 35 points that Mr. Blankenbaker received. (Doe. 69
31.) In fact, Plaintiff received only two points more than the third finalist, Mr.r&=ff who
received only 15 points.Id.) Despite the twentpoint spread between the three finalists, the
interview committee nonetheless forwarded Plaintiff and Mr. Seffrood on tenDant Cornish
for his consideration along with Mr. Blankenbakeid.)( That Defendant Cornish chose Mr.
Blankenbaker, who received more than twice the points Plaintiff andSbffrood received,

certainly appears legitimate and reasonable on its face. This signdispatity in interview

scores could also reasonably support Defendant Cornish’s conclusion that tlos [sbsitild be

3 Defendants’ reply brief actually states th&dintiff incorporaés by reference its argument from the preceding
section,” but this appears to be a typographical efi@oc. 76 at 14emphasis added)
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closed rather than offered to a candidate who scored so much lower. Indeed, Mr. €ornish’

deposition testimony appears to bear this out:

Q. As of the time that you turneedyou shut this pool down with regards to this

posting did you believe that [Plaintiff] was not qualified to be atfaike instructor

for CNM?

A. | believe that he didn’t demonstrate the competence we expected in order to

offer him a full time position.

He’s qualified in the sense that he passed through the preferences scregigioty an

an interview. But again, we’re looking for the most competent candidates. Just on

paper qualifications don’t necessarily indicate competence.

(Doc. 69-29 at 5.)

The importance of deference to professional judgment in academic settingscidqoayti
well-established.See Regents of Uniet Michigan v. Ewing474 U.S. 214, 225 (1985) (“When
judges are asked to review the substance of a genuinely academiendecitey should show
great respect for the faculty's professional judgment. Plainly, thgyotaoverride it unless it is
sucha substantial departure from accepted academic norms as to demonstrate thabtherper
committee responsible did not actually exercise professional judgmeéifjfidividuals and
institutions can and will make mistakes in their hiring choices. Bidieage of a mistaken or
poorly informed employment decision is not, standing alone, suggestive of a distorgnmative
on the part of an employer®amilton v. Okla. City Uniy.563 F.App’x 597, 604 (10Cir. 2014).
“[A] challenge of pretext requireghe Court] to look at the facts as they appear to the person
making the decision.’Kendrick v. Penske Transp. Services,,|820 F.3d 1220, 1231 ({CCir.
2000). “To support an inference of pretext, to suggest that something moreusefarght be at
play, a plaintiff must produce evidence that the employer did more than get it wdmigson v.
Weld County, Colp594 F.3d 1202, 1211 ({ir. 2010). Plaintiff is directed to file a surreply

no later thanwenty daysafterentry of this Memorandum Opinion and Order coming forward with

the evidence he relies upon, if any, to demonstrate pretext.
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V. CONCLUSION

For reasons stated hereihe Court ORDERS as follows:

(1) Defendants’ Motion to Dismiss (Doc. 57)@&RANTED IN PART and DENIED IN PART.
The motion is DENIED AS MOO®&sto Plaintiff's Title VII claims against the individual
Defendants and as to Plaintiff's Section 1983ourteenth Amendmentlaims against
Defendant Manning in his individual capacityfhe motion is GRANTED as to Plaintiff's
NMWPA claims against the individual Defendants, and these claims are B&ED WITH
PREJUDICE. The Court reserves ruling on Defendants’ motion seeking dismissal of claims
against Defendant Manning pending recei@@laintiff’s surreply, if any, which must be filed
no later than 2@ays afteentry of this Memorandum Opinion and Order.

(2) Defendants’ Motion for Summary Judgment (Doc. 58) is GRANTIEBDPART AND
DENIED IN PART.

The motion is GRANTED as to:(a) the claimsPlaintiff has stipulateccannot survive
summary judgment.e., his ADEA, Title VII, and NMHRA claims based on hostile work
environment, and his Section 1988st Amendment retaliation clasn(b) Plaintiff's ADEA,

Title VII, and NMHRA retaliation claims;d) Plaintiff's ADEA, Title VII, and NMHRAage

and national origin discrimination claimelated topositions0602431 and 060280%d)
Plaintiff's Section 1983 Fourteenth Amendment agdjscrimination claint (e) Plaintiff's
Section 198FourteenttAmendment national origin discriminatiafaim related tgositions
0602431 and 0602805 Plaintiff's conspiracy claim under 42 U.S.C. 88 1983 and 1985(3);
(g) Plaintiffs NMWPA claim against Defendant CNMh)( Plaintiff's Section 1983

Fourteenth Amendent claimasagainst Defendants Carman and Manmeigted tgpositions

50



0601542 and 0601976; and) Plaintiff's Section 1983-ourteenth Amendment claims
against Defendant Cornisélated tgposition 0601542.

The motionis DENIED as to (a) Plaintiff's ADEA, Title VII, and NMHRA age and national
origin discrimination claimas against Defendants CNM, Cornish, Carmalajed tgosition
0601542 (b) Plaintiff's Section 1983-ourteenth Amendmemiational origin discrimination
claim as aginst CNMrelated toposition 0601542and,(c) Plaintiff's breach of an implied
employment contract ariteachof the implied covenant of good faith and fair deattegms
The Court reserves ruling on Defendants’ motion for summary judgmé&hamniff's ADEA,
Title IV, NMHRA and Section 1988laims related to position 0601976 pending receipt of
Plaintiff's surreply if any, which must be filedo later than20 days after entry of this
Memorandum Opinion and Order addressing whether he has stetiaadministrative
remedies.

IT 1S SO ORDERED.

CodanhaSle_

KIRTAN KHALSA
United States Magistrate Judge
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