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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

PUEBLO OF ISLETAet al,

Plaintiffs,
VS. Civ. No. 17-65KG/KK
MICHELLE LUJAN GRISHAM! et al,

Defendars.

MEMORANDUM OPINION AND ORDER

THIS MATTER s before the Court on(1) Defendants’ Motion for Summary Judgment on
the Issue of ArbitrabilityDoc. 55)(“ Defendants'Summary Judgmerotion”), filed January 4,
2018;(2) Plaintiffs-in-Intervention Santa An&anta ClarandSan Felipe’s anBlaintiff Tesuqués
Motion for Summary JudgmefiDoc. 67), and Plaintiffs Pueblo of Isleta’s and Pueblo of Sandia’s
Motion for Summary Judgment and Supporting Authori{iésc. 68) (collectively, “Pueblos’
Summary Judgmenitotions’), both filed April 10, 2018; (3 Defendants’ Motion to Compel
Discovery and for Sanctions (Doc. 81) (“Defendants’ Motion to Compel”), filed June 8, @018;
Plaintiffs and Plaintiffsin-Intervention’s Consolidatedotion for Protective Order to Quash
Defendants’ Rule 30(b)(6) Deposition Notices (Doc. 84) (“Pueblos’ Motion fiieBtive Order”),
filed June 20, 2018nd (5) Defendants’ Motion for Settlement Conferer@gsuant to Rule 16

(Doc. 102) (“Defendants’ Motion for Settlement Conference”), filed October 3,2018.

! Pursuant to Federal Ruof Civil Procedure 25(d), Governbujan Grishamhas been automatically substitufed
former GovernoSusana Martinez.

2 Defendants’ Summary Judgment Motion and the Pueblos’ Summary Judgoténisare before the Coupursuant
to the Notice, Consent, and Reference of Dispositive MotiondMaggrate Judgdiled in this case o®ctober 16,
2018. (Doc. 105.) The remaining motions, which are nondisposities before the Coupursuant td_ocal Rule of
Civil Procedure 73.1(a). D.N.M.LRiv. 73.1(a);see alsoFed. R. Civ. P72(a).
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Having reviewed the parties’ submissions, the record, and the relevant law, d@hd for
reasons set forth below, the Court finds that: (1) Defendants’ Summary Judgmiemt $hoiuld
be DENIED; (2) the Pueblos’ Summary Judgment Motions should be GRANTED; 3nd, (
Defendants’ Motion to Compel, the Pueblos’ Motion for Protective Order, and Defe nidiaits
for Settlement Conference should bENIED AS MOOT.

l. INTRODUCTION

Plaintiffs the Pueblosof Isleta, Sandia, and Tesuque, and Plaintiffinterventionthe
Puebloof Santa Ana, Santa Clara, and San Fétp#ectively, “the Pueblos”), are six (6) federally
recognized Indian tribes that operate casinos in New Mexico pursuant to idgsridagcompacts
with the State of New Mexic@‘the State”) (Doc. 671 at 6; Doc. 68 at 10; Doc. 99 at79
Defendants are thetateGovernorthe State Gaming Representa, and theChair and members
of the Stat€&saming Control Board'NMGCB?”) in their official capacities(Doc. 6%1 at 67; Doc.
68 at 10; Doc. 99 at-B.) ThePueblos and the State entered into gaming compacts in("Z0W7
Compacty), and again ire015and2016(“2015 Compacts”) Inter alia, the compacts requitthe
Pueblos to make quarterfgvenuesharingpayments to the Staten exchange for th@ueblos’
nearly exclusive righto conduct certaikinds of gaming in New Mexico(Doc. 67-3at 20; Doc.
68-3 at 27.)

In 2017, Defendants sent the Puebhmicesof noncomplianceand notice to cease
conduct,assertinghat the Pueblos had miscalculatadr revenue sharingbligationsunder the
2007 Compacts beginning as early as April 20(See, e.g.Docs. 1-8, 1-9, 1-10.) Specifically,
Defendants claimed thah calculatingheirrevenue sharing paymentise Pueblofad improperly

excludedthe face valuef free playand deducted the value of prizgen by patronsas a result of



free playwagersfrom ther Class Illgaming nachines™Net Win.”® (Id.) Pursuant to th€015
Compacts,which preserved Defendants’ claimBgfendantsinstructedthe Pueblosto make
additional revenue sharing paymetashe Stateinder the 2007 @npacts. I¢.)

The Pueblos of Isleta, Sandia, and Tesuque filed this civil action on June 19in2017
response to Defendantsodtices (Doc. 1.) ThePueblos of Santa Ana and Santa Ciatervened
on June 29, 201'andthe Pueblo of San Felipetervenedon August 31, 2017. (Docs. 11, 361
their complaints, the Pueblos ask the Court for a judguhesiaing that (1) Defendantstlaims
pursuant to the 2015 Compatis additional revenusharingpaymentsinder the 2007 Compadéts
violate federal law and the 2015 Compacts are therefore invalid and ineffective to preserve
Defendantsunlawful claims, (Doc. 1 at 333); (2) neither the Pueblos’ claims in tHawvsuitnor
Defendants’ claims for additional revenue shangraymentsare subject to arbitti@n under the
2015 Compacts,d. at 33); and, (3) Defendants have no authority as a matter of federal law to
pursue their claims for additional revenue sharing payments against the Pueldosli(@t 12;
Doc. 36 at 12.) The Pueblos furthek éise Court to enjoin Defendants fronf1) continuing to
violate federal law bgeeking to impose a tax, fee, charge, or other assessment on the Pueblos in

the guise of asserting claims for additional revenue sharing payments under the 2007 and 2015

3 As usd in this Memorandum Opinion and Order, the term “free play” refersyoqgul a Class Ill gaming machine
initiated by points or creditthat the casing@rovidedto the patronwithout consideration, and whichave no cash
redemption value. Gf. Doc. -3 at 6.) “Free play” includes but is not limited to “point plaiyg’, play on a Class Ill
Gaming Machine initiated by points earned or accrued pat@nthrough previougiaming machinglay, players’
clubs, or any other methp@énd whit have nocash redemption value.Cf. id) “Free play” as used in this
Memorandum Opinion and Order excludes play initiated by points or €rédit can beedeemed for cash or
merchandise.

4 As used in this Memorandum Opinion and Ordke phraseDefendants’claims for additional revenue sharing
payments” referspecificallyto Defendants’ claimpursuant to the 2015 Compattst the Pueblos owe the State
additional revenue sharing payments under the 2007 Compacts because théindldde the face valud free play,
and deducted the value of prizes won by patrons as a result of freegglassyfrom their Net Win from 2011 to 2016
Any other claims Defendants may have for additional revenue sharing pigyane not before the Court in this civil
action.



Compats, (Doc. 1 at 34); (2) continuing their efforts to arbitrate the dispute ovectaians that
free play must be treated as revenue under the 2015 or 2007 Comgdactnd, (3)taking any
otheraction toattempt toenforcetheir unlawful claimsagairst the Pueblas(Doc. 11 at 12; Doc.
36 at 12; seeMuscogee (Creek) Nation v. Pryi@69 F.3d 1159, 1166 (10th Cir. 201Z)J)] nder
Ex Parte Young[209 U.S. 123 (1908 aplaintiff may bring suit against individual state officers
acting in their official capacities the complaint alleges an ongoing violation of federal law and
theplaintiff seeks prospective relig).
. FACTS®

The Pueblos and tHgtate enterethto the 2007 Compactsursuant to the Indian Gaming
Regulatory Act (“IGRA”),25 U.S.C. 88 270&t seq (Doc. 55 at 3; Doc. 67-1 at 6; Doc. 68 af 12
Doc. 99 at €7, 10. Additionally, the State executed the 2007 Compacts pursuant to the New
Mexico Compact Negotiation Act, N.M. Stat. Ann§ §1-13A-1et seq. which provides that the
Governor will approve and sign compacts “identical to a compact . . . previously approved by t
legislature except for the name of the compacting[tlibeN.M. Stat. Ann. 8 1113A-4(J), (Doc.
68 at 12 n.6). Thus, the termseafchof the 2007 Compadtare identical except for the Pueblos’
names. [Poc. 55 at 3; Doc. 67-1 at 7; Doc. 68 at 12 n.6; Doc. 99 at 6-7.)

The 2007 Compacts authoriz¢he Pueblosto conduct“any or all forms of Class Il
Gaming on Indian Lands in New Mexicand to establish the “betting and pot limits, applicable to
such gaming (Doc.67-3at8; Doc. 68 at7, 12 Doc. 682; Doc. 99 at 7.) Authorized forms of

Class Il gamingncludedgaming nachinesplayed “upon insertion of a coin, token or similar

> Unless otherwise notedhe Court has determined that the following factsumdisputedbased on its review of the
parties’ briefs admissible evidence in the recoeshd the relevant lawBy separate order, the Court has excluded
portions of the Affidavit of Craig S. Telle, JD, CFE, attached toeBa@&nts’ response to the Pueblos’ Summary
Judgment Motions. (Doc. 982.)



object, or upon payment of any consideration in any man¢i2oc.67-3at3-4; Doc. 68 at 121.3;
Doc.99at 7.)
Subegction 4C) of the 2007 Compacts provided in pertinent part:

Audit and Financial Statement$he Tribal Gaming Agency shall require all books
and records relating to Class Ill Gaming to be maintained in accordatite w
generally accepted accounting principles . Not less than annually, the Tribal
Gaming Agency shall require an audit and a certified financial statemstingp

all financial activities of the Gaming Enterprise, including written verificatibthe
accuracy of the quarterly Net Win calculationy, dn independent certified public
accountant licensed by the State. The financial statement shall be prepared in
accordance with generally accepted accounting principles and shall spedibyal
amount wagered in Class Il Gaming on all Gaming Machahése Tribe’s Gaming
Facility for purposes of calculating “Net Win” under Section 11 of this Compact
using the format specified therein.

(Doc. 1-2 at 1pDoc. 68-2 at 10Poc. 67-3at9; Doc. 99 at 6-79
Section 7 of the 2007 Compacts pertaining to “Dispute Resolution” pbuideslevant
part:

A. Inthe event either party believes that the other party has failed to comply
with or has otherwise breached any provision of this Compact, such party may
invoke the following procedure:

1. The party asserting noncompliance shall serve written notice on
the otherparty. The notice shall identify the specific Comppaivision
believed to have beariolated and shall specify the factual and legal basis
for the allegation of noncompliance].]

2. In the event an allegation by the complaining party is not resolved
to the satisfaction of such party within twenty (20) days after service of the
notice set forth ifParagraph A(1) of this section, the complaining paidy m
serve upon the other ggnotice to cease conduct of the particular game(s)
or activties alleged by the complainipgurty to be in noncompliance. Upon
receipt of suchatice, the responding party makect to stop the game(s) or

6 Attached to numerous pleadings on the docket in this caseiaentl correct copies of the generic form of the 2007
Compacs, (Doc. 32; Doc. 672 at 11 2; Doc. 673; Doc. 682), and the 2015 Compacts. (Doe3;1Doc. 683; Doc.

68-1 at 2  3.) Defendants do not dispute the authenticity and veracigsefittuments. (Doc. 99 at®) To avoid
confusion, he Court will hereafter cite only the 2007 Compadttached as Exhibit A (Do67-3) to the Declaration

of Richard Hughes (Do&7-2) in support othe Motion for Summary Judgmenf the Pueblos of Séam Ana, Santa
Clara, San Felipe, and Tesugquy®oc 67.) The Court will likewise cite only to the 2015 Compact attached as Exhibit
2 (Doc. 683) to the Declaration of David C. Mielke (Doc.-&8in support of the Motion for Summary Judgment of
the Pueblosf Isleta and Sandia. (Doc. 68.)



activities specified in theatice or invoke arbitration and continue the
game(s) or activities pending the resoltarbitration. The respondinmarty

shdl act upon one of the foregoing options within {&0) days of receipt

of notice from the complaining party, unless the parties agreelonger
period, but if the responding party takes neither action within such period
the complaining party may invoke arbitration by written notice to the
responding party within ten (10) days of the end of such period.

3. The arbitrators shall be attorneys who are licensed members in
goodstanding of the State Bar of New Mexico or of the bar of another state.
... The arbitrators . . shall permit the parties tengage in reasonable
discovery, and shall establish other procedures to ensure, dafuthnd
expeditious hearing on the matters at issue.The arbitrators shall make
determinations as to each issuesented by the parties, but the arbitrators
shall have no authority to determine any question as to the validity or
effectiveness athis Canpact or of any provision hereof.

4. All parties shall bear their own costs of arbitration and attorneys’
fees.

5. The results of arbitration shall be final and binding, and shall be
enforceableby an action for injunctive or mandatory injuneti relief
against the State arlde Tribe in any court of competent jurisdictiormr F
purposes of any such actighe State and the Tribe acknowledge that any
action or &ilure to act on the paof any agent or employee of the State or
the Tribe, contrary to a decision of tharbitrators in an arbitration
proceeding conducted under the provisions of gbidion, occurring after
such decision, shall be wholly unauthorized and wiras acts, not
protected by the sovereign immunity bétState or the Tribe.

B. Nothing in Subsection 7(A) shall be construed to waive, limit or restrict
anyremedy that is otherwise available to either party to enforce or resolvgedisp
concerninghe provisions of this Compact. Nothing in this Sectiball be deemed
a waiver of thdribe's sovereign immunity. Nothing in this Section shatl&emed
a waiver of the Statesovereign immunity.

(Doc. 67-3at 15-16.)
Section 11 of the 200Zompacts, entitled “Revenue Sharingrdvided in pertinent part:

A. Consideration. The Tribe shall pay to the State a portion of its Class IlI
Gaming revenues identified in and under procedures of this Section, in return for
which the State agrees thie Tribe has the exclusive right within the State to
conduct all types of Class Ill Gaming described in this Compact, with the sole
exception of the use of Gaming Machines, which the State may permit on a limited
basis for racetracks and for veterans' atkrnal organizations. . .



B. Revenue to State. The parties agree thatthe Tribe shall make the
guarterly payments provided for in Paragraph C of this Section. Each pagma#nt
be made to the State Treasurer for deposit into the General Fund of the State.

C. Calculation of Payment Amounts.

1. As used in this Compact, "Net Win" means the total amount
wagered inClass lll Gaming at a Gaming Facility, on all Gaming
Machines less:

(a) the amount paid out in prizes to winningrpas,
including the cost to the Tribe of noncash prizes, won on
Gaming Machines. The phrase “won on Gamitechines”
means the patron has made a monetary wagdras a result
of that wagerhas won a prize of any value. Any rewards,
awards or pries, in any form, received by awarded to a
patron under any form of a players’ clulbgram (however
denominated) aas a result of patrerelated activities, areah
deductible. The value of angomplimentaries given to
patrons, in any form, are not dedible;

(b) the amount paid to the State by the Tribe under the
provisions of Sectiod(E)(6) of this Compadirepresenting
the State’s regulatory costelated to the Tribe’s gaming
activitied; and

(c) the sum of two hundred seveiitye thousand
dollars ($275,000) per year as an amount representing tribal
regulatory costs, whicramount shall increase by three
percent (3%) each year beginning on the first day ofalgnu
occurring after the Compact has been in effect for at least
twelve months.

2. The Tribe shall pay the State a percentage of its Net Win
[rangingfrom 3 per cent to 10.75 per cent depending on the date and
the amount ofhe Tribe’sAnnual Net Win] . . ..

3.. .. Any payment or any portion thereof that is not made

within ten(10) days of the due date shall accrue interest at the rate of
ten percent (10%) per annum, from the original due date until paid. .

D. Limitations.



1. The Tribe's obligation to make the payments provided for
in Paragraphs B and C of this Section shall apply and continue only
so long as this Compact remains in effect; and provided that that
obligation shall terminate altogether in the event the State:

a) passes, amends, or repeals any law, or takes any
other action, that would directlyr andirectly attempt to
restrict, or has the effect of restricting, the scope or extent of
Indian gaming; . . .

d) licenses, permits or otherwise allows any-non
Indian person or entity to engage in any other form of Class
[l gaming other than a statponsored lottery, pamutuel
betting on horse racing and bicycle racing, operation of

Gaming Machines, and limited fundraising by #mofit
organizations, as set forth in subsection (D)(2) . . ..

(Doc. 67-3 at 20-22.)

Section 11 of the 2007 Compacts differed from Section 11 g@irtheous gamingompacts
between the State and the Puelff@901 Compacts”) (Doc. 99 at 910; Doc. 110 at 121; see
Doc. 99-8.) Subsection 11(C) of the 2001 Compacts provided:

C. Calcul@ion of Payment Amounts.

1. As used in this Compact, "Net Win" means the total amount wagered in
Class Il Gaming at a Gaming Facility, on all Gaming Machines less:

(a) the amount paid out in prizes, including the cost to the Tribe of
noncash prizes, won on Gaming Machines;

(b) the amount paid to the State by the Tribe under the provisions of
Section 4(E)(5) of this Compact; and

(c) the sum of two hundred sevetitye thousand dollars ($275,000)
per year as an amount representing triegulatory costs, which amount
shall increase by three percent (3%) each year beginning on the first day of
January occurring after the Compact has been in effect for at least twelve
months.

(Doc. 998 at 2021.) The State and the Puebloggotiatedhe changes from the 2001 Compacts

to the 2007 Compacts, including the chantgeSub®ction 11C). (Doc. 99 at 1€11; Doc. 997;



Doc. 110 at 221.) TheUnited StateSecretaryf the Interior (the Secretary’approved the 2007
Compacts on July 5, 2007. (Doc. 55 at 3; DoelG 6 Doc. 68 at 12; Doc. 99 at®); 72 Fed.
Reg. 36,717-01, 2007 WL 1922332 (Jul. 5, 2007).

In 2015and2016,the State and each tbfe Pueblos entered into the 2015 Compalcilse
the 2007 Compacts)l of theterms of the2015 Compactare identical to each other except for the
Pueblos’names. [Doc. 55 at 4; Doc. 61 at 8; Doc. 68 at 15; Doc. 99/6) Sub®ction 4A) of the
2015 Compacts provides that the 2015 Compacts “fully supplant[]] and réplaiege 2007
Compacts, except thahder Subsection 9(B), the terms of the 2007 Compacts

(including, without limitation, any limited waiver of sovereign immunity and
jurisdictional waivers and consents set forth therein) shall survive to permit the
resolution of payment disputes. Such disputes shall be resolved through the
procedures set forth in Section 7 of this Compact. Failure to abide by the procedures
set forth in Section 7 or failur® comply with an arbitratorBnal decision with
respect to the paes’ obligations under a Pdecessor Agreement constitutes
breach of this Compact. This survival provision is intended to provide for the
reasonableesolution of past disputes without hindering a Tribe’s ability to obtain a
new compact.

(Doc. 683 at B.)
Section 7 of the 2015 Compacts regarding “Dispute Resolution” provides in pertinent part

A. In the event either party believes that the other party has failed fgycom
with or has otherwise breached any provision of this Compact, such party may
invoke the following procedure within two (2) years from the date any alleged
violation of this Compact is discovered or reasonably should have been discovered;
or, if the State believes that, prior to the Effective Date of this Compactyitiee T
has faied to comply with or has otherwise breached any provision of a Predecessor
Agreement affecting payment, the State may invoke the following procedure within
two (2) years of the Effective Date of this Compact, as permitted in Sectipofo(B
this Compact:

1. The party asserting noncompliance shall serve written notice on
the other party. The notice shall identify the specific Compact provision
believed to have been violated and shall specify the factual and legal basis
for the allegation of noncompliancEae notice shall specifically identify the
date, time and nature of the alleged noncompliance.



2. In the event an allegation by the complaining party is not resolved
to the satisfaction ofugh party within twenty (20) days after service of the
noticeset forth inParagraph A(1) of this Section, the complaining party may
serve pon the other party a noticedease conduct of the particular game(s)
or activities alleged by the complaining fyato be in noncompliance. Upon
receipt of such notice, thesgonding past may elect to stop the game(s)
activities specified in the notice or invoke arbitration and continue the
game(s) or activitiepending the results of arbitration. The responding party
shal act upon one of the foregoimgtions within ter{10) days of receipt of
notice from the complaining party, unless the Statetlaadribe (hereinafter
the “parties”) agree to a longer period, but if the responding party takes
neither action within such period the complaining party may iavok
arbitrationby written noticeto the responding party within ten (1days of
the end of such period.

3. Unless the parties agree in writitagthe appointment of a single
arbitrator, or as otherwise provided below, the arbitration beatbnducted
before a panel othree (3) arbitrators. . . .The arbitrators shalinake
determinations as to each issue presented by the parties, but the arbitrators
shall hae no authority to determine any question as to the validity or
effectiveness of this Compaat of any preision hereof. . . .

4. The results of arbitration shall be final and binding, and shall be
enforceable by an action for injunctive or mandatory injuncgliefragainst
the State and thEribe in any court of competent jurisdiction. Faurposes
of anysuch action, the State and the Tribe acknowledge that any action or
failure to act on the part of any agent or employee ofthee or the Tribe,
contrary to a decision of the arbitrators in an arbitration proceeding
conductedinder the provisions of this Section, occurring after such decision,
shall be vholly unauthorizedand ultra vires acts, not protected by the
sovereign immunity of the State or the Tribe.

B. Nothing in Subsection 7(A) shall be constraedvaive, limit or restrict
anyremedy that is otherwise available to either party to enforcesolveedisputes
concerning the provisions of this Compact. Nothing in this Section shall be deemed
a waiver of the Tribessovereign immunity. Nothing in this Section shall be deemed
a waiver of the State’s sovereignmunity.

(Doc. 68-3at22-24.)
In addition, he Appendix to the 2015 Compacts providieat
Free Play and Point Play do not increase Net Win, and amounts paid as a result of
Free Play or Point Play reduce Net Win for purposes of the revenue sharing

calculation in Section 11(C). However, any form of credits with any cash
redemption value increase Net Win when wagered on Gaming Machines and

10



amounts paid as a result of such wagers reduce Net Win for purposes of calculating
revenue sharing.

(Doc. 68-3 at 37.)

“Free Play” means play on a Class IIl Gaming Machine initiated by poictedits

provided to patrons without monetary consideration, and which have no cash

redemption value. . . .

“Point Play” means play on a Class Ill Gaming Machine initiated by poimeear

or accrued by a player through previous Gaming Machine play, players’ clubs, or

any other method, and which have no cash redemption value.
(Doc. 68-3at6-7.)

The Secretarpeither approvedar disapproved the 2015 Compacts within 45 daystloéir
submission.(Doc. 55 at 4; Doc. 58 at 8; Doc.-47at 8; Doc. 68 at 2&47; Doc. 99 at 67; see, e.g.,
Doc. 17 at 2.) As such, the 2015 Compacts are “considered to have been approved by the Secretary,
but only to the extent tH&€ompacs are]consistent with the provisions of [IGRA].”25 U.S.C. §
2710(d)(8)(C). The United States Department of the InterioDQ1”) sent letters to the Pueblos
and the Statexplainingthe Secretary’s decision to neither approve nor disapprove the 2015
Compactsontemporaneously with the decision. (Dbel at 56; Doc. 15 at 56; Doc. 16 at 4
5; Doc. 361 at 34; Doc. 58 at 8; Doc. 61 at 8; Doc. 6#4 at 3; Doc. 68 at 16; Doc. 99 a7 In
one such letter, the DOI took the following position:

[w]e wish to commend the Tribe and the State for the successful resoluttoe of t

free play and point play issue. Free play and point play will now be treated

according to industry standards and Generally Accepted Accounting Principles

(GAAP) by excluding both from the definition of “net win,” which forms thasis

for revenue sharing calculations. We note, however, that Section 7 of the 2015
Compact reserves a twear period from its effective date for the State to pursue

’ The 2015 Compacts between the Pueblos and the State are considered to have heshypiie Secretagn the
following dates: (@) Pueblo of Isleta, July 28, 2015, 80 Fed. Reg. 48)9922015 WL 4512708 (Jul. 28, 2015)) (
Pueblo of Tesuque, October 23, 2015, 80 Fed. Reg. 60,44315 WL 6384819 (Oct. 23, 2015)) Pueblo of Santa
Clara; October 23, 2015, 80 Fed. Reg. 64,8232015 WL 6384821 (Oct. 23, 2015)) Pueblo of Sandia, April 4,
2016, 81 Fed. Reg. 19,288, 2016 WL 1274294 (Apr. 4, 2016§) Pueblo of San Felipe, April 4, 2018l FR 19236
02, 2016 WL 1274296 (Apr. 4, 201@nd,(f) Pueblo of Santa An&ecember 30, 2016, 81 FR,987-01, 2016 WL
7481406 (Dec. 30, 2016).
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its assertion that the Tribe’s net wiand thus their revenue sharing payments
should include wins and losses arising from free play or point play. In light of its
conflict with industry standards and GAAP, it is our view that such an assertion by
the State to include such sums in revenue sharing calculations would constitute an
impermissible tax on tribal gaming revenues in violation of IGRA.

& The record includethe DOlI'sletters to five of the six Pueblos, in whitie agencyexpresse its position infive
slightly different ways. In his October 16, 2015 letter to the Goverfilie Puebl@f Santa Clara, Assistant Secretary
Kevin Washburrusedthe language quoted above. (Doc46dt 3.) In his July 21, 2015 letter to the Governor of the
Pueblo of IsletaAssistant Secretary Washburn stated:

[w]e wish to commend the Tribe and the State for the successful resolutienfiefe play andagint

play issue. Free play and point play will now be treated according totiyndiandards and
Generally Accepted Accounting Principles (GAAP) by excluding botim filee definition of “net
win,” which forms the basis for revenue sharing calculatioi'e. note, however, that Section 7 of
the 2015 Compact reserves a tyaar period from its effective date for the State to pursue its
assertion that the Tribe’s net wirand thus their revenue sharing paymenstiould include wins
and losses arising fromefe play or point play. In light of its conflict with industry standanmis a
GAAP, it is our view thathe State’s unilateral determination to include such sumsvenue
sharing calculations would constitute an impermissible tax onl géraing revenugin violation

of IGRA.

(Doc. 14 at5.) In his October 16, 20lditerto the Governor of the Pueblo BésuqueAssistant Secretary Washburn
statel:

[w]e are troubled by the assertion in the Tribe’s response indicatintheh&tate seekedditional
revenue sharing payments stemming from free play under the 2007 Gaommgact. Section 7 of
the 2015 Compact provides a twyear period from its effective date for the State to pursue it
assertion that the Tribe’s net win should not deductwimd losses arising from free play or point
play. Our position remains the same. Free play and point play musttbd tteeording to industry
standards and Generally Accepted Accounting Principles (GAAP) by emgliotith from the
definition of “net win,” which forms the basis for revenue sharing calculations. We are imagmnee
with the Tribe that its net wirn and thus its revenue sharing paymenshould include wins and
losses arisig from free play or point play and should result in a redudtiorevenue sharing
payments. In light of its conflict with industry standards and GAAP,duirsview that a contrary
assertion by the State that includes such sums in revenue sharingticalsweuld constitute an
impermissible tax on tribal gamingwenues in violation of IGRA.

(Doc. 16 at 4) In his March 29, 201&tter to the Governor of the Pueblo of Sandia, Assistant Secretary Roberts
stated

Section 7 of the 2015 Compact provides a-ywar period from its effective date for the State to
pursue its assertion that the Tribe’s net win should not deduct winsss®s larising from free play
or point play. Our position remains the same. Free play and point playpentreited according
to industry standards and Generally Accepted AccourRiiigciples (GAAP) by excluding both
from the definition of “net win,” which forms the basis for revestaring calculations.

(Doc. 15 at 5.) Finally, in his March 29, 2016 letter to the Governor of tieble of San Felipe, Assistant Secretary
Robertsstated:

[w]e are troubled by the assertion in the Tribe's response indicatihgheh State seeks additional
revenue sharing payments stemming from free play under the 2007 Gaommzact. Section 7 of
the 2015 Compact provides a twyear period from its effective date for the State to pursue it
assertion that the Tribe’s net win should not deduct wins andslassing from free play or point
play. Our position remains the same. Free play and point play mustted tte@ording to industry

12



(Doc. 14 at 5; Doc. 15 at 5; Doc. 16 at 4; Doc. 36l at 3; Doc. 6#4 at 3.) In October 2017, the
DOl reaffirmed its position regarding the State’s claims for additional t®araring payments in
reviewing the 2015 Compact between the State and the Pueblo of Pojo&Doe. 671 at 9; Doc.
67-5 at 2; Doc. 68 at 16; Doc. 99 at 6-7.)

On April 13, 2017jn her capacity athe Acting State Gaming Representatiizefendant
Beckersent letters to each of the Pueblos with the subject line “Notice of Noncoogfia®oc.
55 at 45; Doc. 58 at 7; Doc. 67T at 9; Doc. 68 at 17; Doc. 99 af/6see, e.g.Docs. 67-6, 6822,
and 6823.) In thesdetters Defendant Beckeasserted thabeginning as early as April 201the
Pueblos hadinderreported theet Win andunderpaid the State pursuantie revenue sharing
provisionsof the 2007 Compactand that “prizes awarded as a result of the use of ‘free play’ are
not deductible unless the face value of the ‘free play’ is included in the calculatiba tdtal
amount wageretl(Doc. 55 at 45; Doc. 671 at 9; Doc. 99 at-@; see, e.g.Doc. 676 at 1.)On this

basis Defendant Beckenstructedhe Puebloso makeadditional revenusharing payments to the

standads and Generally Accepted Accounting Principles (GAAP) by excludiny from the
definition of “net win,” which forms the basis for revenue sharingudations. In light of its conflict
with industry standards and GAAP, it is our view that the Statélateral determination to include
such sums in revenue sharing calculations would constitute an impbtentaz on tribal gaming
revenues in violdon of IGRA.

(Doc. 361 at 3.)

°In his October 23, 2017 letter to the Governor of the Pueblo of Pojo&pmity Assistant Secretary Clarkson
repeated the language in Assistant Secretary Roberts’ letter to the GovyeheolPoeblo of Sandia quoted in footnote
8, suprg andadded:

[bleyondbeing contrary to longstanding industry standards and GAAP, our view thé¢hatate’s
position constitutes an attempt to impose a “tax, fee, charge or offessa®nt” in violation of
IGRA because the customer is using a form of “house money” derivadtifie net win on which
the tribes have already made revenue sharing payments to theS&te26 U.S.C. § 2710(d)(4).

(CompareDoc. 15 at 5with Doc. 67-5 at 2& n. 6.)
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Statein specified amount¥ (Doc. 55 at 4; Doc. 671 at 9; Doc. 99 at-8; see, e.g.Doc. 676
at 1-:2.) On May 19, 2017, the Pueblos sezgponsivdetters to Defendant Becken which they
objectedto the State’srequess for additional revenusharing payments anakssertedhat the
requestwiolatedfederallaw and the terms of the 2007 Compacts. (Do€l @79; Doc. 67; Doc.
68 at 17; Doc. 68-18; Doc. 68-19; Doc. 99 at 6-7.)

On May 31, 201 MDefendant Beckesent letters to each of the Pueblos with the subject line
“Notice to Cease Conduct.Dpc. 55 at 5; Doc. 58 at 7; Doc. 67-1 at 9; Doc. 68 at 17-18; Doc. 99
at 67; see, e.g.pocs. 67-8, 6824, and 6&5.) These lettergistructedthe Puebloso either “pay
all sums due or . . . invoke arbitration(Doc. 55 at 5; Doc. 58 at 7; Doc. 67-1 at 9; Doc. 68 at 17-
18; Doc. 99 at 67; see, e.g.Doc. 678 at 2.) However, the Pueblasither madehe additional
revenue sharingaymentgequested in Defendant Becker’s lettas invokel arbitration. (Doc.

55 at 5; Doc58 at 7.) Rather, on June 19, 2017, Plaintiffs filed this civil action; and, on June 29,
2017, Plaintiffsin-Intervention the Pueblos of Santa Ana and Santa Clara inestvébocs. 1,
11.)

On June 30, 201 Defendant Becker sent letters to eacthefPueblos with the subject line
“Notice to Invoke Arbitratiofi’ in which shanvoked arbitration pursuant to Section 7 of the 2015
Compactson the State’s behalf (Doc. 58 at 8; Doc. 58 at 1 Doc. 62 at § Plaintiff-in-
Intervention the Pueblo of San Felipenintervened in this action okugust 31, 2017(Doc. 36.)

The Pueblos authorize patrons to ptenyClass lllgaming machines ugy electronic free
play credits. (Doc. 11 at 5; Doc. 36 ab4Doc. 68 at 13; Doc. 82 at 4 Doc. 99 at 10; Doc. 110

at 20.) There is no difference in the payouts, prizes, or jackpots awarded to pateach instance

19 For example, Defendant Beckastructed the Pueblo of Isleta to pay an additi$dfl,360,14%he Pueblo of Sandia
an additionat$26,491,350, anthe Pueblo of Tesuque an additio$id|252,873. (Doc.-8 at 3; Doc. 19 at 3; Doc. 1
10 at 3.)
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of electronic free play versus cash play of the same face vdhex. 99 at 11; Doc. 110 at 21.)
The Pueblos do not separately account for patrons’ winnings from cash wagers anahitiegs
from electronic free play wagers. (Doc. 99 at 11; Doc. 110 at 21.) However, the Psétdilos’
accounting systems meter each instance of electronic free play and the diecef galch free play,
along with each instance of cash play, and this data is generated in dailyg.répart. 99 at 11;
Doc. 110 at 21.)

For federallyrecognized Indian tribes, th@overnmental Accounting Standards Board
(“GASB") determines authoritative sourcegyeherally accepteaccounting principles GAAP”).
(Doc. 6710 at 56.) According toGASB statements, th&merican Institute of Certified Public
Accountants’ (“AICPA")2011Audit and Accountingsuide—Gaming(“* Gaming Guid® was the
authoritative source of GAAP for the Pueblos’ gaming operatibtise relevant time¥ (Id. at 7
8; see alsdoc. 9912 at3-4.)

The Gaming Guide provides that “monetary credits may be played [on slot m§cisings
bills, coins, ticketselectronic wagering credits recorded on cards, or by other meébec. 67
11 at 3 & n.3.)?> The Gaming Guide defines “free play” as “[f[ree wagering offered by a gaming
entity to provide cashable benefits that increase the customer’s odds of winnimggnghlae basic
odds of the game.” (Doc. at 8; Doc. 68! at 11.) “In these circumstances the gaming entity

is providing a chance for the customer to win a slot machine outcome for no cote@’e”

1 In identifying and defining thapplicableGAAP, the Courhasconsideredhe Declaration and Expert Report of the
Pueblos’ expert withess, Andrew Mintzer, C.P.A.light of hisprofessional education, training, and experieaog
the fact that Defendants hapeesented no evidence creatingemuine issue of material fact regardiigopinions or
expertise. $eeDoc. 6710.) The Court has also considered the Affidavit of Craig S. Telle, JD, CBE @312), to
the extent it tends to identify and define the applicable GAAP, but not his opmeigaisiing ultimate legal issues, as
explained in the Court’s Order Granting in Part and Denying in Part MatioBxclude Telle Affidavit filed
contemporaneously with this Memorandum Opinion and Order. In addhti®Gdurt has considered the portions of
the Gaming Guide in the record.

12 This provision is from the 2014 Gaming Guide; the record does not includapable provision from the 2011
Gaming Guide. (Doc. 671 at 1, 3.)
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(Doc. 6710 at 11.) The Gaming Guide defes a gaming entity’s “net wiras “the difference
between [the entity’s] gaming wins and losses before deducting costs and expessesalled
gross gaming revenue.” (Doc.-@8at 12; Doc. 992 at 16.) Similarly, according tolte Gaming
Guide,“gross gaming revenutas “the difference between gaming wins and losses from banked
games before deducting incentives or adjusting for chamggwogressive jackpot liability
accruals.®® (Doc. 67-10 at 10; Doc. 99-12 at 9.)

Under GAAP, the face value of free play is not included in net win. (Det06t 913.)
The Gaming Guide states that

the use of free play will not trigger accoumfinecognition because revenue is

measured based on an aggregate daily (or shift) basis, rather than on a per bet or

per customer basis. Because revenue is the net win from gaming actiatiese th

of the benefit has no effect on the reporting of net airloss from gaming

activities. For example, if a customer bets $5 of his or her own cash and wins $1,

the gaming entity reports revenue of $4. If a customer bets $5 of his or her own

cash, uses $5 of credits from his or her club card, and wins $daithieg entity

reports revenue of $4. In each transaction, the net win is $4.
(Doc. 6710 at 8; Doc. 68 at 12; Doc. 99 at 7.) GAAP “pernatrecognitionin revenue for free
play . . . so that the gaming entities [do] nwerstategross gaming revenue.” (Doc.-80 at 11
(emphases in original).)

In addition under GAAP, the value of prizes won by patrons as a result of free play wagers
must be deducted from net win.

GAAP requires that the gross gaming revenue or net win islatdd using the

cash value of what remains ‘in’ the machirsich as cash, coins, electronic money

transfers, tickets with cash redemption values. Thus in complying with GAAP a

cash/cash equivalent payouts must be considered without regard as tervteeth
value was paid as the result of a paid bet or a free play bet.

13 Somewhat confusingly, “net win” is also called “gross gaming revémintle “net gaming revenue” refers tgross
gaming revenues less cash sales incentives and the change in progressitdigddiiies and revenue from gaming
related activities.” (Doc. 992 at 15.) Thepropercalculation of net gaming revenue under GAAP is not at issue in
this case.
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(Id. at 12.) In contrast, the cost of “complimentaries” such as free food, drinks, and hotettooms
and the cost of loyalty program poirmesdeemed for cash or merchandise are naiated from net
win under GAAP. Id. at 1314.)

The Gaming Guide’s treatment of free play and prizes lyopatronsas a result of free
play wagers is consistent with “economic reality and the representatiagh&llfess required by
GAAP.” (Id.at9-10, 16.) In general, “revenue” consists of “the economic resources provided by
customers to the entity for the products or services the entity provides to threersst (d. at 9.)
“Revenues represent actual or expected cafibws (or the equivant) that have occurred.’ld(
at 11.) Thus,“providing a product or service to a customer for no . . . consideration provided by
the customer does not create revenuld” at 12.) In the contextf the gaming industrya gaming
entity’s “revenue is lte net win or loss from gamyg activitie$; and free play is not included ia
gaming entity’'srevenue because it does not represent actual or expected dhsh or its
equivalent. Id. at 8, 12.)

1. ANALYSIS

A. Defendants’ Summary JudgmentMotion

The Court will first consider Defendants’ Summary Judgment Motion, bedtxases the
threshold issue of whether the parties’ dispomast be submitted to arbitration."Summary
judgment is appropriate if the pleadings, depositions, answers to interregjadod admissions on
file, together with the affidavits, if any, show that there is no genuine isdoeaay material fact
and that the moving party is entitled to a judgment as a matter of la@nés v. Kodak Med.
Assistance Plaril69 F.3d 1287, 1291 (10th Cir. 1998&d. R. Civ. P. 56(a). “A disputedgenuine

when the evidence is such thateasonablgfactfindell could return averdictfor the nonmoving

14 The Courtunderstandthe term “complimentaries” to refer to goaatsservices that a casino gives to a pafoymo
consideration, and not as a prize won by a patron as a readtiofessfulvager. SeeDoc. 684 at 6.)
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party, and a fact isnaterialwhen it mightaffect the outcomeof the suit under the governing
substantive law.”Bird v. W. Valley City832 F.3d 1188, 1199 (10th Cir. 20X§uotation marks
and brackets omitt¢d Only material factual disputes preclude the entry of summary judgment.
Atl. Richfield Co. v. Farm Credit Bank Wfichita, 226 F.3d 1138, 1148 (10th Cir. 2000).

The movant bears the initial burden of demonstrating the absence of a genuine issue of
material fact and his entitlement to judgment as a matter of Aadler v. WalMart Stores, Ing.
144 F.3d 664, 670-71 (10th Cir. 1998). If the movant carries this initial burden, “the burden shifts
to the nonmovant to go beyond the pleadings and set forth specific facts thditow@dmissible
in evidence in the event of a trial from which a rational trier of fact could find for theowamn”
Id. at 671 (internal quotation marks omittedf) the nonmovant demonstrates a genuine dispute as
to material facts, the Court views the facts in the light most favorable tdRezi v. DeStefano
557 U.S. 557, 586 (2009). However, “a complete failure of proof concemiags&ntial element
of the nonmoving party’s case necessarily renders all other facts immatéiglbtex Corp. v.
Catrett 477 U.S. 317, 323 (1986).

In theirmotion, Defendants argue that the Court shauitht them summary judgmetan
the arbitrability issue,i.e., onthe Pueblos’ claimfr: (1)an injunction barring Defendants fraaking
any further steps to arbitrate or otherwise enftie& claims for additional revenue sharipgyments;
and (2)a judgmenteclaringthatneither the Pueblos’ claims in this lawsuit D@fendantstlaims for
additional revenue sharim@gpymentsare subject to arbitration. (Doc. 552at10.) Defendants further
ask the Court tdismiss the Puebloslaims for a judgmerdeclaring that (1) Defendantstlaims for
additional revenue shariqgaymentsviolate federal law (2) the 2015 Compagtrovisiors preserving
Defendants’claimsarethereforeinvalid and ineffectiveas are the 2007 Compacts’ revenue sharing
provisions if they mean wh@lefendants say they meaand, (3)Defendants have no authority as a

matter of federal law to pursue their claims for additional revenue sharingeptsyagainst the
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Pueblost® (Id.) In support of theimotion, Defendants argue thtte partiesdispute regarding the
Pueblos’ revenue sharing obligations under the 2007 Comipactstrablebecausd is a payment
dispute, and the 2015 Compacts provits payment disputes under the 2007 Congaaetto be
reolved by arbitration.(Id. at5-6.) According to DefendantYt]he parties have explicitly agreed
to resolve this payment dispute through arbitration, and the dispute therefore ablerbiaised on
the plain language of the contract and|[flederal] policy favoring arbitration.” I¢l. at 7.)

The Pueblosespondhat under the 2015 Compactshitration is not an exclusive remedy
for resolving disputes under the Compacts. (Doc. 581&.9 In addition, the Pueblos assert that
the 2007 and2015 Compats exclude from arbitration “any question as to the validity or
effectiveness of the Compacts or any of theprovisions,whereadn this civil actiontheyclaim
thatcertainCompact provisionsn which Defendants rely are invalid and ineffectivelerlGRA
and othefederal law (Id. at 1#20.) According to thdPueblostheywould beunfairly prejudiced
if forced to submit toarbitration because thegould notdefend against the State’s clairfios
additional revenue sharing paymeyshallenginghe validity and effectiveness thfese Compact
provisions'® (Id.)

The law is well settled that disputes about arbitrability are for thestmudecide, unless
there is clear and unmistakable evidence that the parties intended to sultmitisputes to
arbitration. BG Grp., PLCv. Republic ofArg., 572 U.S.25, 34 (2014)AT & T Techs.Inc. v.

Commc’ns Workergl75 U.S. 643, 649 (1986Fomnt'n Workers of Am. v. Avaya, In693 F.3d

15 Defendants claim that if the Court grants them summary judgment on ‘tfteakitity issue,” its ruling will
necessarily resolve the issues raised by the Pueblos’ remaining claims. awell62 at 8.)

6 The Pueblos also argue that Defendants did not timely invoke arbitrafitoc. 58 at 1820.) However, if the

parties’ disputenvere otherwise arbitrable, this would be a question for the arbitrataiscide. BG Grp., PLC v.
Republic ofArg., 572 U.S. 25, 3435(2014);Howsam v. Dean Witter Reynolds, [re37 U.S. 79, 8435 (2002).
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1295, 1303 (10th Cir. 2012Riley Mfg. Co. v. Anchor Glass Container Coijb7 F.3d 775, 779—
80 (10th Cir. 1998). Disputes about arbitrability “include questions such as ‘whether the part
are bound by a given arbitration clause,’ or ‘whether an arbitration diaaseoncededly binding
contract applies to a particular type of controversyBG Grp., PLC 572 U.S. at 34. Here, there
is noevidencehat the parties intended to submit disputes ahdaitrability to arbitration. In fact,
the parties appear to agree that their arbitrability dispar for the Court to decideThe Court

will therefore address the arbitrabilissuesraised in Defendants’ Summary Judgment Motion.

1. The Pueblos’ laims in this lawsuit fall outside the€015 Compacts’
arbitration clause and the Court must detidseclaimsin thefirst instance

The Court must first consider the parties’ competing arguments regarditigewtiee 2015
Compacts’ arbitration clause applies to their claildribal-state gaming compact under IGRA is
“a form of contract'that must bénterpretecaccording tdederalcommon law.Citizen Potawatomi
Nation v. Okldhomg 881 F.3d 1226, 12389 (10th Cir. 2018). “IGRA neither encourages nor
discourages the inclusion of arbitration provisions in gaming compacts, leavimgtiee entirely
to the parties entering into such a compadd.’at 1237. “Arbitration is a matter of contractjdl.,
“and thugs a way taresolve those disputesbut only those disputesthat the parties haveyeeed
to submit to arbitratign]” Granite Rock Co. v. Int'l Bhd. of Teamstes61 U.S. 287, 299 (2010)
(emphasis in originaljquotaton marks omitted)see Commc'n Workers of A693 F.3d at 1300
(“Because arbitration is a creature of contract, a party cannot led torarbitrate any issue he has
not agreed to submit to arbitration.”Thus, vhere the parties to an agreement hspecifically
exceptedcertain typs of claims from arbitration,“it is the duty of courts to enforce not only the
full breadth of the arbitration clause, but its limitations as welitate of N.Y. v. Oneida Indian
Nation ofN.Y, 90 F.3d 58, 62 (2d Cir. 1996).

Under Tenth Circuilaw,
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[t]o determine whether a particular dispute falls within the scope of an agreement
arbitration clause, a court should undertake a three-part indtingt, recognizing

there is some range in the breadth of arbitration clauses, a court should diassify t
particular clause as either broad or narrévext, if reviewing a narrow clause, the
court must determine whether the dispute is over an issue that is on its face within
the purview of the clause, or over a collateral issue that is somehow connected to
the main agreement that contains the arbitration cl&visere the arbitration clause

is narrow, a collateral matter will generally be ruled beyond its pur¥évere the
arbitration clause is broad, there arises a presumption of arbitrability atveltentpi

of even a collateral matter will be ordered if the claim alleged implicates issues of
contract construction or the parties' rights and obligations under it.

Cummings v. FedEx Ground Package Sys., #® F.3d 1258, 1261 (10th Cir. 20@mphasis,
citations andquotation markomitted) Burlington N. & Santa Fe Ry. Co. v. Pub. Serv. Co. of
Okla., 636 F.3d 562, 569 (10th Cir. 201Mevertheless
even narrow arbitration clausesist be interpreted under thigeral federal policy
favoring arbitration agreements. We resolve doubts concerning the scope of
arbitrable issues in favor of arbitration. When considering narrow arbitration
clauses, this liberal policy does not createespmption of arbitrability because

the policy favoring arbitration does not have the strong effect that it would have if
we were construing a broad arbitration clause.

Chelsea Family Pharmacy, PLLC v. Medco He8iths, Inc., 567 F.3d 1191, 1197 (10th Cir. 2009)
(citations anckllipses omitted).

“[1]n deciding whether the parties have agreed to submit a particular grievarbération
a court is not to rule on the potentmaéritsof the underlyingclaims” AT & T Techs., In¢c475
U.S. at 649 Local 5857 Paper, Alliedndus., Chem. & Energy Workers Int'l Union v. Conoco,
Inc., 320 F.3d 1123, 1126 (10th Cir. 2008t sednt’l Bhd. of Elec. Workers, Local #111 v. Pub.
Serv. Co. of Colg.773 F.3d 1100, 1110 (10th Cir. 2014) (holding tirati dental contact with the
merits” wasnot error where trial court “devoted its entire discussion to answeringtitiabiity
guestion”).

Defendants argue that the parties’ dispute must be submitted to arbitragdrobe8ection

9 of the 2015 Compacts, which provides that “payment disputes” under the 2007 Corsipaltts “
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be resolved through the procedures set forth in Section 7 of this Compact.” (Doc. 68-3 at 26; Doc.
55 at 4; Doc. 68 at 15; Doc. 99 a§ Subsection 7(A) of the 2015 Compacts providéisthe
State believes that, prior to the Effective Date of this Compact, the Tribaileastd comply with

or has otherwise breached any provision of a Predecessor Agreement@fiaginent, the State
may invoke” arbitration. (Do&8-3at 22.) To invoke arbitration, the party alleging noncompliance
“shall” issue a notice of noncompliance and “may” issue a notice to cease caifthroihich it
“may” invoke binding arbitration, all within specified time framekl. &t 2223) Subsection 7(A)
further specifies thain the event of arbitratiorthe arbitrators “shall make determinations as to
each issue presented by the parties, but the arbitrators shall have no authorgyniindeany
guestion as to the validity or effectiveness of this Compact or of any provision hejdoat 23)
Sulsection 7(B), in turn, provides that “[n]othing in Subsection 7(A) shall be construedvie, wa
limit or restrict any remedy that is otherwise available to either party to erdoresolve disputes
concerning the provisions of this Compact,” and that “[n]Jothing in this Section shall inediee
waiver of the Tribe’s [or the State’s] sovereign immunityld. at 23, 24.)

The Court finds that theelevantprovisions of the 2015 Compacts constitute a narrow
arbitration clause, because they lirarbitrable disputesunder the 2007 Compacts to “payment
disputes’premised on a breach of compact theamg excluddérom arbitration“any question as to
the validity or effectiveness” dhe 2015 Compact provisionfld. at 2224, 26.) Thus, though the
Courtmust resolve doubts concerning the arbitration clausmpein favor of arbitrationjt may
not find thata party’s claimis arbitrableunlesson its facethe claim falls within the clause’s
purview. Cummings404 F.3d at 1261.

Clearly, Defendants allegihat the Pueblos have “failed to comply with or otherwise

breached” provisions of the 2007 Compdaef$ecting payment i.e., the2007Compacts’ revenue
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sharing provisions, and the Pueblos disagrBeus on its face the parties’ disputes apayment
disputepremised on a breach of compact thewsithin the meaning othe 2015 Compacts
arbitration clause.

However, this is not the end of the inquiry in light ¢fie additional language in the
arbitration clause limiting its scope As explained below, this language removes the Pueblos’
claims under both the 2015 and 2007 Compdobsn the arbitration clause’s purviewkirst,
regarding the 2015 Compacts, the Pueldlesm that the2015 Compacprovisions peserving
Defendants’ claims for additional revenue sharing paymaetsnvalid and ineffectiveecause
Defendants’ claims violatéGRA and other federal lawAs such, though they deelate tothe
parties’ payment disputetheseclaims fall squarelywithin the 2015 Compactsxclusionfrom
arbitration in Subsection 7(A)pf questions regardintipe validity or effectiveness dhe 2015
Compacts oanyof theirprovisions. $eeDoc. 683 at 23(“[T] he arbitrators shall have aathority
to determine any question as the validity or effectiveness of this Compact or auisioor
hereof....”)) The Court therefore finds that, on thieiceand as a matter of lgwwhe Pueblos’
claims challenging the validityand effectiveness of the 2015 Compact provisions preserving
Defendants’ claims falbutside the purview of the 2015 Compacts’ arbitration clause.

Second, regarding the 2007 Compacts, the Puelas thatthe 2007 Compacts’ revenue
sharing provisions are also invalid and ineffective under IGRA and other fedeifitiay mean
what Defendants say they meahhe Pueblos’ claims regarding the validity and effectiveness of
the 2007 Compacts’ revenue sharing proviselaerelate to the parties’ payment disguand,the
2015 Compacts’ exclusion from arbitration of questions regarding the validitjectie¢ness of

the 2015 Compacidoes not apply tthese claims (Id.) Neverthelessfor the following reasons,
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the Court finds that these claims falltside the purview of the 2015 Compacts’ arbitration clause
as well.
As previously notedSub®ction 4A) of the 2015 Compacts provides that the 2015
Compactsfully supplant[] and replafe]” the 2007 Compacts, except that undeb&ction 9(B)
the terms of the 2007 Compacts
(including without limitation, any limited waiver of sovereign immunity and
jurisdictional waivers and consents set forth theyeshall surviveto permit the
resolution of payment disputes. . This survival provisionis intended to provide
for the reasonable resolution of past disputes without hindering a Tribe’s &bility
obtain a new compact.
(Doc. 683 at 26(emphases addeylBecauseights thanever existed canntdurvive,” Subgction

9(B) of the 2015 Compacts only preseatvreghts that existed under the 2007 Compa8se, e.g.

MerriamWebster Online Dictionaryhttps://www.merriamwebster.com/dictionary/survivéto

“survive” means “to remain alive or in existence” or “to continue to function or prgsfast
visited Mar. 29, 2019)Thus, lecausé&ection 7 of the 2007 Compaeixpressly limited the parties’
waiver of sovereign immunity and expressly excludedrom arbitration “questions as to the
validity or effectiveness of [the 2007 Comshar of any provisiorit]hereof,”(Doc. 673 at 15),
Subgction 4B) of the 2015 Compacis likewiselimited in scope Then, &ctions 7 and 9 of the
2015 Compacts further limit the scope of arbitrable disputes under the 2007 Comaghet
resolution of “payment disputeptemised on the State’s belief that “the Tribe has failed to comply
with or has otherwise breached any provision of a Predecessor Agreemenmaifiagtment.”

(Doc. 68-3 at 22.)

17 SeeDoc. 67-3 at 16 (“[T]he State and the Tribe acknowledge that any action or failure to act omurtyeop any
agent or employee of the State or the Tribe, contrary to a decision aftti@tors in an arbitration proceeding
conducted under the provisions of this section, occurring after swisioge shall. . . not [be] protected by the
sovereign immunity of the State or the Tribaiidid. (“Nothing in this Section shall be deemed a waiver of the Tribe’s
[or the State’s] sovereign immunity.”).
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Pulling all of these limitations togethemly claims for breach @ 2007 Compact provision
affecting payment thado not raise questions regarding the validity or effectiveness of the 2007
Compacts oanyof its provisions fall within the purview of the 2015 Compaat®itration clause
insofaras itpreserveglaimsunderthe 2007 CompactsOn their faceand as a matter of lguhe
Pueblos’ claimghatthe 2007 Compacts’ revenue sharing provisions are invalid and ineffective
under federal law fall outside the scope of the 2015 Compacts’ arbitration claassdg raise
guestions regarding the validity and effectiveness of 2007 Compact provisions.

If further proof were needed that the 2015 Compacts do not restrict the Pueblostabili
press in this forum their clainchallenging the validity and effectivenesisthe 2007 Compacts
revenue sharing provisions, one need only look at thesided nature of the 2015 Compsict
arbitration clausas it pertainso “payment disputes” under the 2007 Compacts. Specifically, under
the 2015 Compacts, only the Statey initiate the arbitration proceduréo pursue payment
disputes,basedonly onthe State’s belief thahe Pueblos breaed a 2007 Compact provision
affecting payment® (Id. at22.) On its face, this procedure does not even apply to the Pueblos’
claims challenging the validity and effectiveness of the 2007 Compacts’ revéanegs
provisions, much less restrict them to arbitration.

Defendantattempt to avoid this outcome by arguing that

[i]f the arbitrators find in the Pueblos’ favor on the interpretation of the revenue

sharing provisions of the Compact, no additional payments would be owed to the

State and there would therefore be no issue with respect to any impermassible

against the Pueblos, no violation of IGRA, and no validity corscetith respect to

the Compact provisions. Similarly, if the arbitrators find in the State’s fdkier

payments that the Pueblos owe the State under the reskarieg provision of the

2007 Compact would not be an illegal tax against the Pueblos (aetbtieevould

neither violate IGRA nor invalidate the Compact) because they would be a payment
that the Pueblos voluntarily agreed to under the terms of the 2007 Compact.

18 Subsection 9(B) further provides tHeblos’ “failure to comply with an arbitrator’s final decision wigspect to
the parties’ [contractual payment] obligations under a Predecessor Agteeomstitutes a breach” of the 2015
Compacts. (Doc. 68 at 26.)
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(Doc. 62 ab.) Either way, Defendants conclude, @@mpactprovisionsat issuavould bevalid.
(1d.)

The Court declines to adopefendantsargumentbecause its a gross oversimplification
of the parties’ dispute andails to address all of the reasons the Pueblésgethat the 2015
Compact provisiongreservingDefendants’ claimsand the 2007 Compacts’ revenue sharing
provisionsare invalid and ineffectivelt is true that one of the theories on which the Pueblos rely
is thatDefendantstlaimsfor additional revenue sharing paymewitdate federal law becausiee
Pueblodid not agree tonakethese paymenis the 2007 CompactgSee, e.g.Doc. 671 at 17
20.) However, the Puebloffer othertheories in support @heir claimsas well. Thus, for example,
the Pueblosalso allege thathe 2015 Compact provisiongreserving Defendants’ clainfer
additional revenue sharing paymeat® invalidbecause Defendants’ clainsgek to forcethe
Pueblos to calculate thamet winin a manner contrary to federal regulatioriSee, e.g.id.) In
addition, he Pueblos assert tithe2015Compact provisions preservilefendantstlaims—and
the 2007 Compacts’ revenue sharing provisi@sswell,if they mean what Defendants say they
mean—areinvalid because thadditional paymentBefendants claim amn illegaltax, rather than
permissiblerevenue sharingjnderlGRA. (See, e.g.Doc. 68 at 222.) Even ifan arbitration
panelwere to find that the Pueblos agreed to the 2007 Compacts’ revenue sharing pragisions
Defendants interprethem, the finding would not save the 2007 Compacts’ revenue sharing
provisions or th015 Compaagprovisionspreserving Defendants’ clainfiim invalidationunder
the latter theor. “[T]he negotiated terms of the Compact cannot exceed what is authorized by the
IGRA.” Navajo Nation v. Dalley896 F.3d 1196, 1205 n.4 (10th Cir. 2018).

Moreover, the Couragrees with the Pueblos that their clairagarding the validity and

effectiveness of Compact provisions under federal haust be resolved in this forum before
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Defendants’ claimsf they survivemaybe resolved by arbitration or otherwise. (Doc. 6&&at
20.) As discussedbove the Pueblos challenge the validity and effectiveness of theQ@hpact
provisionspreserving Defendants’ claimend the 2007 Compacts’ revenue sharing provisions
based oriederal law and the arbitration clause at issdees not allow the parties to arbitrate such
challenges,®they must be decided heré.the Pueblos are correct, atmeseCompact provisions
are invalid and ineffectiveecauseheir enforcemenivould violate federal lawthen Defendants
have no right tgoursue suclkenforcementhrough arbitration or otherwisel'hus,to preserve the
Pueblos’ rights under federal law, the Court must deitide claimsbeforearbitration—if any—
occurs?®®

2. The Pueblos’claimschallenging thevalidity and effectiveness of tH#015

Compact provisions preserving Defendants’ clanare not subject to

arbitration because the 2015 Compaatbitration clause is permissiaad
the Pueblos have not consented to arbitration.

In opposition to Defendants’ Summary Judgment Motion, the Pueblos also argue that the
parties’dispute is not subject to arbitration because the arbitration clause in the 2015 Casnpacts
permissive andhey have not consented to arbitratiofA] party cannot be forced to arbitrate
against its will if the arbitration clause permits, but does not require, arbittati®ommit
Packaging Sys., Inc. v. Kenyon & Keny@i@3 F.3d 9, 12 (1st Cir. 2001)he use of the term
“may” in a documengenerally indicatethatan action igpermissive PCH Mut. Ins. Co. v. Cas. &

Sur., Inc, 750 F. Supp. 2d 125, 144 (D.D.C. 201Meverthelessthe use of this term iran

arbitration clauseloes not, standing alone, indicate that arbitration is permissivet 14344.

¥ There arawo incidental benefits to the Court’s deciding the Pueblos’ claims in siérfitance. First, as the Pueblos
observe, it will have “the salutary effect of resolving legal uncestdibiecause other tribes entered into identical
gaming compacts witthe State, also offed free play to their patronat the relevant times, and will benefit from a
“roadmap[]” on how to account for free play and the prizes patronsfnom the use of itCitizen Potawatomi Natign
881 F.3d at 1235. Second, it will consethe parties’ resources, because the PueBlas'mary Judgment Motions
are fully briefed and for the most part raise questions of law, wharb#gation ofDefendantsclaims would likely
involve fact discovery regarding the Pueblos’ gaming operafodsaccounting for the last decade or morgee(
generally, e.g.Poc. 81.)
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Rather, many courts have held that it simply means the party may eithee pubstration or
abandon its clainnited States v. Bankers Ins. C245 F.3d 315, 320-21 (4th Cir. 200A)stin

v. OwensBrockway Glass Container, In&Z8 F.3d 875, 879 (4th Cir. 199&m. Italian Pasta Co.
v. Austin Cq.914 F.2d 1103, 1104 (8th Cir. 1998pnnot v. Cong. of Indep. Unions, Local No.
14, 331 F.2d 355, 359 (8th Cir. 1968)Jpck 175 Corp. v. Fairmont Hotel Mgmt. C648 F. Supp.
450, 452 (D. Colo. 1986), or that arbitration, though not an exclusive remedy, is mandatory once
either party invokes itSee, e.gDeaton Truck Line, Inc. v. Local Union 612, Affiliated with Int'l
Bhd. of Teamsters, Chauffeurs, Warehousemen & Helpers of3AmF.2d 418, 422 (5th Cir.
1962);Benihana of Tokyo, LLC v. Benihana In€3 F. Supp. 3d 238, 251 (S.D.N.Y. 201@pnax
Fla. Corp. v. Astrium Ltd.499 F. Supp. 2d 1287, 1298 (M.D. Fla. 2007)see also Allis
Chalmers Corp. v. Lueck71 U.S. 202, 204 n.1 (1985) (“The use of peemissivémay’ is not
sufficient to overcome the presumption that partiesnatdree to avoid the contractsbitraion
procedures.”)MEI Techs., Inc. v. Detector Networks Int'l, LLCiv. No. 09425 RB/LFG, 2009
WL 10665141, at *9 (D.N.M. Jul. 6, 2009) (collecting cases).

However,courts haveconstruedarbitration clauses to be permissive when they used the
term “may” and also included other language supporting that construction. Thus, for example, in
Independent Oil Workers at Paulsboro, New Jersey v. Mobil Oil Citvg.Third Circuit held that
an arbitration clause was optional where it used the term “may” and providefhibdtifhg in this
agreement shall prevent either [party] . . . from applying, during the term of tlesnagnt to a
court of competent jurisdiction for the relief to which such party may be ehiitleth1 F.2d 651,

653 (3d Cir. 1971). As the Third Circuit noted, “the qualification . . . that ‘nothing in the agreeme
shall prevent’ application to a court of competent jurisdiction takes away the mgnaspect of

the contractual grievance proceduresld. “This is an ‘escape’ clause v nullifies the
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mandatory terms of the earlier language and makes arbitration optitthalt’654;see als®@Quam
Constr. Co. v. City of Redfie|&70 F.3d 706, @09 (8th Cir. 2014) (holding thairbitration clause
waspermissive where tised the term “mayandindicated thaarbitration procedure applied “if
the parties agree to arbitration”)n recognizing the existence of permissive arbitration clauses,
these casesndercutthe theory that an arbitration clause ceverbe permissive because then it
would be superfluous, as parties to a contract can always consent to arbitr&tée.e.gBankers
Ins. Co, 245 F.3d 320-21Austin 78 F.3d at 879.

Here, the Court finds that, as a matter of law attiétration clause in th2015 Compacts
not mandatoryas toclaims to enforce or resolve disputes concerning 2015 Compact provisions
Initially, Subction 7(A) of the 2015 Compacts provides that either party “may” invoke arbitration
if it believes the other partyas breachethe Compact. (Doc. 683 at 22) Further, Subsction
7(B) expresslgtateghat ‘[n]othing in Subsection 7(A),” which describes the arbitration procedure,
“shall be construed to waive, limit or restrict any remedy that is otherwise availaiieer party
to enforce or resolve disputes concerning the provisions of this Comglactat 23) Subsection
7(B) alsoprovides that nothing in Section 7 should be deemed a waiver of either the Pueblos’ or
the State’sovereign immunity. 1€. at 2324.)

Subegction 7(B) is very like théescape clausan Independent Oil Worketthat according
to the Third Circuit “ma[de] arbitration optional.” 441 F.2d at 654ts broad language expressly
preserveswholly intact the partiesright to pursue remedies other than arbitratioretdorce

provisions of and resolve disputes under the 2015 Comflattse Court would necessarily nullify

20 Arbitration clauses may serve purposes other than providing for an erctusinandatory remedy, for example, to
specify the procedures to be followed in the event the padies to arbitration.

21 1t does not, however, preserve the parties’ right to pursue remecdiedotce provisionsfoand resolve disputes
under the2007 CompactsSubsections 7(A) and 9 of the 2015 Compaetsowly preservand limitthe State’s ability
to pursuea payment related breachfedecessdCompact disputeemedyunder thespecified arbitration procedure.
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this subsectionf it were to holdthat Subsection 7(A) m&es arbitration mandatory.Requiring

either party to submit to bitration would unquestionabhlyaive, limit, or restrict theemedies
otherwise available tihat partyto resolve disputes under tB815Compacts“review of arbitration

awards is among the narrowest known to the”la@itizen Potawatomi Nation881 F.3d at 1234,
1236-38.

Nullifying Subsection 7(B) would, in turn, violate the “cardinal principle of contract
construction . . . that a document should be read to give effect to all its provisions and to render
them consistent witeach other."Mastrobuono v. Shearson Lehman Hutton,,|15&4 U.S. 52, 63
(1995) seeCitizen Potawatomi NatiqrB81 F.3d at 1239 (“[T]his court will construe tfigbal-
state gaming gmpact[at issuelto give meaning to every word phrase.”) The Court declines
to read Sb<ection 7(B) out of the Compacts, especially in light of the fact that Defendants do not
actuallycontest the permissive nature of #5 Compactgrbitration clause their reply. See
Doc. 62 at 2 (fW]hether arbitration is the exclusive or one of many permissible avenuestdeail
for the parties to resolve their dispute is immaterial. . . . [A]rbitration is dtdeagorum in which
the parties are permitted to bring claims ralate payment disputes arising out of the 2007
Compact.”)

In addition, the Counill not order arbitration underu®section 7(A) “at the expense of a
specific provisiofi]” i.e., Sub®ction 7(B) “meant to maintain critical aspects of the parties’

sovereign immunity.” Citizen PotawatomNation, 881 F.3d at 124@1. Reading Seabn 7 to

The Court’s rulings in this Memorandum Opinion and Onghary not foreclose the State’s ability to pursue such
remediesprovided the disputeadsnot raise a question as to the validity or effectiveness of 2007 or 2015 Compact
provisions. Defendants have offered evidence that the Pueblos miscalculated teeueesharing obligations under

the 2007 Compacts even using tBAAP-compliant formula the Pueblos believe to be lawf(Doc. 9911.) This

issue is not before the Court, and the Court has not consideredilinigy on the parties’ motionsThus,the Court

offers no opinion on whethédrthe State wished to pursiclaims for additional revenue sharipagymentsagainst the
Puebloson the basis of this eviden@nd otherwisemet the procedural requirements for invoking arbitration,
Sub<ections 7(A) and 9(B) of the 2015 Compaetsuld require the Pueblos to submitnb@andatoryarbitration
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provide for permissive but binding arbitratiohdisputes concerning 2015 Compact provisioest
gives meaning and purpose to both opstsin this sense as wellSubsection 7(B) preserves the
parties’ sovereign immunity, while Subsection 7(A) proviftgsts limited waiverif both parties
agree tat by consenting t@rbitration. (SeeDoc. 68-3at 23(providing that results of arbitration
are “enforceable by an action for. mandatory injunctive relief against the State and the Tribe in
any court of competent jurisdictidnand that anyfficial’'s act contrary to an arbitratiaiecision

is “not protected by . . . sovereign immuijty Because the 2015 Compacts’ arbitration clause is
permissiveas to disputegegardingthe 2015 Compacts, and the Pueblos brought this action in lieu
of arbitration (and, incidentally, befofefendatsinvokedarbitration), the Court finds thaas a
matter of lawthe parties’claimsto enforce or resolve disputes concerniingprovisionsof the
2015 Compacts are not subject to arbitration.

In spite ofall of the foregoing, Defendants argue that the Court shreglgirethe Pueblos
to arbitrate Defendantstlaims for additional revenusharing paymentsbecause the Pueblos’
sovereign immunityaspreventedhe State from pursuing these claimsfederal court. (Doc. 55
at 9) seeState of N.M. v. Pueblo of Isleta et, &iv. No. 17995 JB/KK (Notice of Dismissal
Doc. 13, D.N.M. filed Nov. 14, 2017)However if, as the Puebloallege Defendants’claims
violate federal law, thethe lack of a forum in which to pursue them is of no consequéecause
they would be unenforceable regardless. Moreover, while the Bust@reign immunitymay
prevent the State from pursuing tleenediest prefers the Court is “not persuaded that [the State]
lacks any adequate alternative©kla. Tax Comn'n v. Citizen Band Potawatomi Indian Tribe of
Okla,, 498 U.S. 505, 514 (1991). For example, the Supreme Court has “never held that individual
agents or officers of a tribe are not liable for damages in actions brought $tatbe Id. Also,

the State is free tnegotiate with the Pueblos to modify the dispute resolution procedures in the
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2015 Compactsand, if the Statefind[s] that none of these alternatives produce the revenues to
which[it believes iis] entitled,[it] may of course seek appropriate legisiafrom Congress.’ld.

In sum,the Court must resolve the Pueblos’ claims regarding the validity and \edfeesis
of Compact provisions in the first instanoepreserve the Pueblos’ rights under federal kv
the partiesclaimsto enforce or resolve disputes concerrimg2015 Compastarenot arbitrable
becausdahe 2015 Compacts’ arbitration clause is permisaweo these claimand the Pueblos
havenot consented to arbitratiorin these circumstanceBefendants have failed to shdteir
entitlementto judgment as a matter of law on Plaintifeg’bitrability claims andthe Courtwill
deny Defendants’ Summary Judgment Motion.

B. The Pueblos’ Summary Judgment Motions

Having denied Defendants’ request for summary judgment on the threshold issue of
arbitrability, the Court turns to the Pueblos’ Summary Judgment Motions and Defmdguest
for additional discovery under Federal Rule of Civil Procedure 5¢@c. 67 at 2; Doc. 68 at 33
As an initial matter, the Court must addrdss propositiorat the heart of the Pueblos’ claims.,
thataccording to GAAPa gaming entity must exclude the face valu&ed play anddeduct the
value of prizes won as a result of free pleggersfromits net win. Doc. 6#1 at 14 22, Doc. 68
at 26)

GAAP *“are the conventions, rules, and procedures that define accepted accounting
practices.” United States v. Arthur Young & Cal65 U.S. 805, 811 n.7 (1984ee also In re
Imergent Sec. Litig.No. 2:05CV-204, 2009 WL 3731965, at *7 (D. Utah Nov. 2, 200BAAP
are a set offroad accounting principles .approved by thPAICPA that] establish guidelines for
measuring, recording and classifying the transactions of a busines®) ghtify& its Div. of Inv.

v. Sprint Corp,. 314 F. Supp. 2d 1119, 1144(D. Kan. 2004) (same). In his report, the Pueblos’
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expert withesg&ndrew Mintzerstated that, nderGAAP, the face value dfee playis not included
in, and the value of prizes won by patrons as a result of free play wagers must beddeoincte
gross gaming revenue or net win. (Doc.l&7at 913.)

Mr. Mintzeralsostated thathetreatment of free play and prizes wama result diree play
wagersunder GAAPIs consistent with “economic reality (Id. at 910, 16) According to Mr.
Mintzer, free playis not included ira gaming entity’sevenuebecausedt does not represent actual
or expected cash 4fiow or its equivalent(id. at 8, 13, or, in simpler termsbecause casino
doesn’'tmakeany moneywhena customeusesit.’? Defendants have presented no evidence that
refutesMr. Mintzer's statements on these poifits(See generallfpoc. 99.) The Court therefore
finds that under GAAP the face value of free play must be excluded, and the value ofvorize
by patrons as a result of free play wagers must be deducted, from net win.

1. Defendants’claims for additional evenuesharing paymentsconstitute an

attempt to impose dhegal tax under IGRA and theer serule,and the2015
Compact provisions preservitigeseclaimsareinvalid and ineffective

In their motions the Pueblos first assert thiéte 2015 Compagprovisions preserving
Defendants’ claim$or additional revenue sharimymentaunder the 2007 Compadse invalid
and ineffectivebecause Defendants’ clairognstitutean attempt tamposeatax onthe Pueblon

violation of IGRA and theper serule prohibiting state taxation of Indian tribegthout express

22 | ikewise, the value of prizes won by patrons as a result of free play wagers is defloaiedvenue because such
prizes are a net “loss from gaming activities.” (Docl67at 8.) In other words, casino loses money whepairon
wins aprizeas a result of a free play wager

2 n his affidavit,Mr. Telle quotes portions of the Gaming Guide to the effect that “inceritivesuding “free play,”
are not deducted from net wiiDoc. 9912 at 56.) At least two factors prevehtr. Telle’s quotationdrom creating

a genuine issue of material faetgarding whether the value of prizes won as a result of freewaggrsmust be
deducted from net win under GAAPFirst and foremst, Mr. Telle stops short of contradicting Mr. Mintzer and
asserting thate value of prizes won as a result of free plagersmustnotbe deductedrom net winunder GAAR
(Id.) Second, it appears tHateducting free pldyis distinct from* deductirg the value of prizes won as a result of free
play wagers”in the Gaming Guide (SeeDoc. 684 at 67 (discussinghe deduction of “free play offered through
nondiscretionary loyalty prografhfom net gaming revenue).)
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Congressional authorizatiod he Pueblos offer two arguments in support of this asseargquhat
(1) the Pueblos did not, in the 2007 Compaatsee to make thadditionalpayments Diendants
seek and(2) the additional payments are rmmrmissiblerevenue sharingaymentsinder IGRA
The Court will addresthese related arguments in turn
a. Defendants’ claims for additional revenue sharing payments

constitute an attempt to impose an illegal tax under IGRA angathe
serule because the Pueblos did not agremtike these payment

The Pueblos first argue thBefendants’ claims for additional revenue sharing payments
constitute an attempt to impose an illegal tax under IGRA angahaerule prohibiting state
taxation of Indian tribewvithout expressCongressional authorizatidbecause th€ueblosdid not
agree to make these payments in the 2007 CompBotsthe following reasons, the Court agrees.

“IGRA provides a comprehensive approach to the controversial sabjesgulating tribal
gaming, and strikea careful balance among federal, state, and tribal intereAtafama v. PCI
Gaming Auth. 801 F.3d 1278, 1283 (11th Cir. 201(uotation marks and brackets omitted)
IGRA’s

first stated purpose is to provide a statutory basis for the operation of gaming by

Indian tribes as a means of promoting tribal economic developmert, self

sufficiency, and strong tribal governmentts second stated purpose is to provide

a statutory bas for the regulation of gaming by an Indian tribe, adequate to shield

it from organized crime and other corrupting influences, to ensure that tha India

tribe is the primary beneficiary of the gambling operation, and to assure thaggami

is conducted fairly and honestly by both the operator and players. The third and

final declared purpose of the IGRA is to declare as necessary the bstabliof

independent Federal regulatory authority, Federal standards and a Natibaal |

Gaming Commissicr-all to meet congressional concerns regarding gaming and to

protect such gaming as a means of generating tribal revenue
Pueblo of Santa Ana v. Nas9w/2 F. Supp. 2d 1254, 1263 (D.N.M. 20{8jations omitted) 25
U.S.C. § 2702see alscCity of Duluth v. Fond du Lac Band of Lake Superior Chippéi8a F.3d
1207, 1211 (8th Cir. 201%)YCongress has noted that for tribes, gaming income often means the

difference between an adequate governmental program and a skeletal prograntdtadly
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dependent oiff] ederal funding.”) (quotation marks omittedjlandreau Santee Sioux Tribe v.
Gerlach 155 F. Supp. 3d 972, 992 (D.S.D. 2015) (same).

IGRA

divides gaming into three classes. Class lll gaming, the most clegellatred and

the kind involved here, includes casino games, slot machines, and horse Aacing.

tribe may conduct such gaming on Indian lands only pursuant to, and in compliance

with, a compact it has negotiated with the surrounding State. A compact typicall

prescribes rules for operatiggming, allocates law enforcement authority between

the tribe and State, and provides remedies for breach of the agreement’s terms.
Michigan v. Bay Mills Indian Cmty572 U.S. 782, 785 (2014gitations omitted).

“IGRA expressly prescribes the mattengitt are permissible subjects of gamownpact
negotiations between tribes and stateNdvajo Nation 896 F.3d at 120D2. Specifically,the
statute lists seven categories of provisions a gaming compact may inci&ldJ).S.C. §
271Qd)(3)(C) and, provisions falling outsidef these seven categories are unlawfilavajo
Nation, 896 F.3d at 1205 n.4 (“[T]he negotiated terms of the Compact cannot exceed what is
authorized by the IGRA); Pueblo of Santa An®72 F. Supp. 2d at 12§5thenegotiated scope”
of a compact under IGRA “is controlled by § 2710(d)(3){(C).

Tribes and states have relied two of Section 2710(d)(3)(Qy categoriedo authorize
compactprovisiors that require a tribe to maldrect paymentdo a state.Thesetwo categories
are (1)provisions relating téthe assessment by the State of such activities in such amounts as are
necessary to defray the costs of regulating such actidsyU.S.C. 8§ 2710(d)(3)(C)(iiand (2)

the catchall category of provisionsegarding“any other subjects that are directly related to the

operation of gaming activitie$* 25 U.S.C§ 2710(d)(3)(C{vii); see, e.g., Rincon Band of Luiseno

24 Section 271Q1)(3)(C) provides in full that

[alny TribalState compaategotiated under subparagraph (Ay include provisions relating-to
(i) the application of the criminal and civil laws and regulations of the Indiaa drithe State that
are directly related to, andecessary for, the licensing and regulation of such actiidythe
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Mission Indians of Rincon Reservation v. Schwarzeneg@@rF.3d 1019 (9th Cir. 20104aho v.

Shoshonéannock Tribes465 F.3d 1095 (9th Cir. 2008 re Indian Gaming Related Cas&31

F.3d 1094 (9th Cir. 2003) However, IGRA limits the ability of compact parties tmclude

provisions requiring tribe to make direggaymentdo a statéy furtherprovidingthat,
[e]xceptfor any assessments that may be agreed to under paragraph (3)(C)(iii) of
this subsection, nothing in this section shall be interpreted as conferring upon a
State or any of its political subdivisions authority to impose any tax, fege;tar

other assesnent upon an Indian tribe or upon any other person or entity authorized
by an Indian tribe to engage in a class Il activity.

25 U.S.C. § 271(@)(4).

In light of Section 2710(d)(4), court®nsideringcompact provisions requiring tribe to
makedirect payments to a stat@der Section 2710(d)(3)(C)(vii) have found teath provision
arelawful only if they meethree criteria. First, aSection 2710(d)(3)(C)(viigxpressly requires,
the payments must lagrectly related to the operation of gaming activitiBencon Band of Luiseno
Mission Indians of Rincon Reservatjof02 F.3d at 1033.Second,the payments mudbe
“consistent with the purposes of IGRAId.; accord City of Duluth785 F.3d at 121 (holding that
trial court was required to consider “Congress’s express tinteat tribes be the primary
beneficiaries of Indian casinos” in deciding whether to grant tribe’somtr relief from consent
decree requiring it to pay percentage of casino’s gross revenues to eity)as r

Finally, the parties must have

allocation of criminal and civil jurisdiction between the State and thanrdbe necessary for the
enforcement of such laws and regulatidiip; the assessment by the State of ;aatfvities in such
amounts as are necessary to defray the costs of regulating sudly;gotjviaxation by the Indian
tribe of such activity in amounts comparable to amounts assessed by thdoStawmparable
activities; (v) remedies for breach of otract;(vi) standards for the operation of such activity and
maintenance of the gaming facility, including licensing; @nijl any other subjects that are directly
related to the operation of gaming activities.

25 U.S.C§ 271Qd)(3)(C).
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negotiated a bargain permittig such payments in return fameaningful

concessions from the state (such as a conferred monopoly or other benefits).

Although the statddoes] not haveauthority to exact such payments, [itan]

bargain to receive them in&xange for a quid pro quo conferred in the compact.
Shoshon@annock Tribes465 F.3dat 1101-02(emphasg in original)(citation omitted) In other
words courts “have interpreted 8 2710(d)(4) as precluding state authomiyptsetaxes, fees, or
assessments, but not prohibiting states freegotiatingfor such payments whereneaningful
concessions’are offered in return.” Rincon Band of Luiseno Mission Indians of Rincon
Reservation602 F.3cat 1036(emphaseg in original) These courts have concluded thiaa, state’s
demand fottribal payments unde$ection 2710(d)(3)(C)(vii) is not based arbargainedor and
agreedupon compact provision where meaningful concessions are offered in return, it is an
impermissibletax, fee,charge,or other assessment under IGRA. Id. at 1042; 25 U.S.C§
2710(d)(4).

Defendants claim that thedditional revenue sharing paymetitsy seek are permissible
revenue sharing paymentsderSection 2710(d)(3)(C)(vii}® However, he Puebloargue that the
payments do not comply with Section 2710(d)(3)(C)(vii) because the Pueblos did not, in the 2007
Compacts, agree to makieem andthey wouldthereforeconstitute an illegal tax under Section

2710(d)(4)f imposed To determine whether the 2007 Compacts required the Pueblos to make the

additional revenue sharing payments Defendants seek, and therefore wheduebibs agreed to

25 “While this courtstrivesto avoid conflicts with sister circuits, it has an obligation to engagepérdiently in
reasoned analysis. Binding precedent for all is set only by the Supremgeaddufor the district courts within a circuit,

only by the courbf appeals for that circuit.’State of N.M. v. Dep't of Interip69 F. Supp. 3d 1145, 1152 (D.N.M.
2014) (quotation marks omitted)Thus, the Court, though cognizant and respectful of other circuits’ioeis
regarding IGRA, has engaged in an indejm reasoned analysis of the issues raised in the Pueblos’ Summary
Judgment Motions.

% Defendants do not claitiat the additional paymentisey seek are payments to reimburse the State for regulatory
costs under Section 2710(d)(3)(C)(iii). Subsection 4(E)(6) of the 2007 Canaeided forthe Pueblos to make
paymentgdo the Stateinder Section 2710(d)(3)(C)(ijipnd there appears to be nopdite thatthe Pueblogproperly
made those payments
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make themthe Court musapply federal common lawegarding contractsCitizen Potawatomi
Nation, 881 F.3d atl238-39 Pauma Band of Luiseno Mission Indians of Pauma & Yuima
Reservation v. Californis813 F.3d 1155, 1163 (9th Cir. 2018¢e also ShoshoiBannock Tribes
465 F.3dat 1098 (“We apply general principles of contract interpretation to constroateact
governed by federal law.”).
According to the Tenth Circuit,
[u]lnlessa contrary intention appears in the instrument, the words used [in a
contract] are presumed to have been used in their ordinary or customary meaning,
deliberately and with intention. The law does not assume that the language of the
contract was carelessbhosen; but it must be presumed that the parties meant
something by the words used, that they intended to achieve something definite and
concrete in the contract, and that they intended the consequences of its
performance Where words having a definite legal meaning are knowingly used in
a contract, the parties thereto will be presumed to have intended such words to have

their proper legal meaning and effect, in the absence of any contrary intention
appearing in the instrument.

Raulie v. United State400 F.2d 487, 521 (10th Cir. 1968). Moreover,
acontract should be interpreted as a harmonious whole to effectuate the intentions
of the parties, and every word, phrase or part of a contract should be given meaning
and significance according to its importance in context of the contract. Funmther, i

construing the contract, reasonable rather than unreasonable interpretations are
favored by the law.

Dofia Ana Mut. Domestic Water Consumers Ass'n v. City of Las Crudss 56 F.3d 900, 907
(10th Cir. 2008) (citation and quotation marks omittedg ale Mastrobuonp514 U.S. at 63'(A]
document should be read to give effect to all its provisions and to render them consikteatiwvi
other.”); Citizen Potawatomi Natiqr881 F.3d at 1239 (“[T]his court will construe the Compact to
give meaning tevery word or phrasg. In the same vejrcourts “presume that words have the
same meaning throughout the contradftLane & McLane v. Prudential Ins. Co. of Ai35

F.2d 1194, 1195 (9th Cir. 1984
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“Under federal contract principles, if the terms of a contract are not amlsgthis court
determines the parties' intent from the language of the agreement it€#lizen Potawatomi
Nation 881 F.3d at 123%Shoshon&annock Tribes465 F.3dat 1099 (“[W]hen the terms of a
contract are clear, the intent of the parties must be ascertained from tlaetatsglf.”). Extrinsic
evidence isadmissible®only to resolve ambiguity in the contract.Citizen Potawatomi Natign
881 F.3d at 123%ault Ste. Marie Tribe of Chippewa Indians v. Granhdli#b F.3d 805, 812 (6th
Cir. 2007) (“Where a contract is unambiguous on its face, extrinsic evidenoadisissible
because no outside evidence can better evince the intent of the parties thaimthéeseif.”). In
addition, ‘[e]xtrinsic evidence must be relevant in order to be admitted to resolve an ambiguity.”
Id. at 815. “We have consistently held that where an industry is specializedsiextuidence that
helps define words within their specialized context is admissible.;” accord 11 Williston on
Contracts 8§ 32:4 (4th ed.) (“[T]echnical terms or words of art wallgiven their technical
meaning.”). Whether contract terms are ambiguous, and the interpretation of unambiguous terms
are questions of lawBank ofOkla.v. Muscogee (Creek) Natip@72 F.2d 1166, 1171 (10th Cir.
1992) see als@ault Ste. Marie Tribe of Chippewa Indiadg5 F.3cat810.

As a preliminarymatter, the Court notes that both sides have submitted extrinsic evidence
in support of their interpretation tie2007 Compacts’ revenue sharing provisiokRer example,
the Pueblos havefferedevidence that theslot accounting gstems have never segregated prizes
won by patrons using free play credits versus cash or cash equivdl2ots 6712), and,
Defendant$ave offered evidence that, before the Pueblos instituted electronpdyeéhey gave
patrons coupons that could be exchanged for cash or tokenschuakedthe value ofcashand
tokens wagered in their net win. (Doc. 99 at 22.) HowekierCourt findghe relevanprovisions

of the 2007 Compacts to be unambiguexsept for the fact thathey do not identify or define the
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GAAP applicable tocalculatingnet win Thus, the Court will consider thgarties’ extrinsic
evidenceonly to the extenthatit tends to identifyand definethe applicable GAAP*’ Citizen
Potawatomi Nation881 F.3d at 123@xtrinsic evidence is “relevant only to resolve ambiguity in
the contract”).

Applying federal common lavprinciplesof contractinterpretation to the 2007 Compacts
the Court finds that tleeCompactainambiguously requiretthe Pueblos to calculatieeir Net Win
for revenuesharing purposes in accordance with GAARtst, Sub&ction4(C) of theCompacts
required the Pueblos to maintaifall books and records relating to Class Ill Gaming . . . in
accordance with [GAAPR] (Doc. 67-3at9.) In addition, this subsectiarquiredthe Puebloso
hire an independentertified public accountamt preparennual inancial statemesthat included
“written verification of the accuracy of the quarterly Net Win calculation”; antcally, these
financial statemestwere to “be prepared in accordance wWi{BAAP].” (Id.) Finally, this
sub®ctionrequiredhePueblosGAAP-compliantfinancial statemesto “specify the total amount
wagered in Class Il Gaming on all Gaming Machines for purposes of calculatingyet Win
under Section 11 of this Compact using the format specified tHengih)

To summarizethen, Sibsection 4(C) of the 2007 Compacts required the Pueblo$lip
maintain all of their gaming books and records in ed&ace with GAAPR (2) verify their Net Win
calculatiors in accordance with GAAPRand (3) specify the“total amount wagerédor purposes
of calculatingtheir Net Winin accordance with GAAPRead together, these provisions are clear:
the 2007 Compacts required the Pueblastoulateheir Net Winin accordance with GAAPANd,
as previously discussed, under GAAP the face value of free play mestlneed and the value

of prizes won as a result of free play wagersst bedeductedfrom net win. Thus, Subsection

27 Extrinsic evidence in the recordlevant to identifying and defining the applicable GAAP includes Mntaéir's
affidavit, the admissible portions of Mr. Telle’s affidavit, gmattions ofthe Gaming @idein the record
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4(C) required the Pueblds exclude the face value of free play aediuctthe value of prizes won
as a result of free play wagenscalculating their Net Win

Defendants argue th&ection 11 of the 2007 Compacitsverthelessequired the Pueblos
to includeeither the fac®alue of free play or thealue of prizes won as a result of free play wagers
in calculatingtheir Net Win for revenue sharing purposes. The Court disagieetendants’
interpretatiorwould requirghe Pueblos to calculatieeir Net Winusingoneset ofrules—GAAP—
under Subsction 4C), and a different set aliles—rulescontrary toGAAP—underSection 11
As such, itcontravenes therinciple of contract construction that a contrawtistbe read as a
harmonious wholewith wordshavingthe same meanin@proughout Mastrobuong 514 U.S. at
63; Citizen Potawatomi Natigr881 F.3d at 1239Doia Ana Mut. Domestic Water Consumers
Ass'n 516 F.3d at 907McLane & McLane 735 F.2dat 1195-96. The Court finds that,ni
accordance with this principle, Section 11 can and should be read in harmo$eutitn 4and
thereforein conformity with GAAP.

Subsection I(C)(1)(a)defined “Net Win” as the total amount wagered in Class Ill Gaming
at a Gaming Facility, on all Gaming Machines less the amount paid out in prizes to winning
patrons, including the cost to the Tribe of noncash prizes, won on Gaming Mdch(Dex. 67-
3at 2.) Other than limiting the Pueblos’ Net Win to their net win from Class Il gamiachmes
this definitionis consistent witlihe definition ofnet winunder GAAR i.e,, “the difference between
[the gaming entity’s] gaming wins and losses before deducting costs and eXpéDses 684 at
12; Doc. 99-12 at 16.)

In support of their argument that Section 11 defines Net Win in a manner caotGiAP,
Defendants rely on thedditional language in Subsection 11(C)(1)¢adhe effect that

[tihe phraséwon on GamingMachines’means the patron has made a monetary
wager, and as a result of that wager, has won a prize of any value. Anggewar
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awards or prizes, in any form, received by or awarded to a patron under any form

of a players’ club program (however denominated) or r@salt of patrofrelated

activities, are not deductible. The value of any complimentaries given to patrons,

in any form, are not deductible.
(67-3 at 2021.) According to Defendants, this langugg®hibited the deduction of any kind of
marketing ompromotioral expensdrom Net Win, including thevalueof prizes won by patronass
a result of free play wagergDoc. 99 at 14, 30.)

In fact, however,his languag@lsocan and should be read in conformity wbbsection
4(C) andthereforeGAAP. TheGaming Guide provides that “monetary credits may be played [on
slot machines] using bills, coins, ticked¢$ectronic wagering credits recorded on cardsby other
means’ (Doc. 6711 at 3 & n.3(emphasis added) Thus,under GAAR “monetarycredits” are
not limited to cash or cash equivalents, and the term “monetary wagers” a uSedtion
11(C)(1)(a)can be read consistently wiBAAP to include wagemnhadeusing free playmonetary
credits,”i.e., electronic free play credits assigned a monetary face f@ltlee purpose ajaming
machine play Similarly, Section 1{C)(1)(a), though iprohibited the deduction qfrizesa patron
receiveal from his or her participation in a players’ club prograrotber “patronrelated activities
did noteven mention, much less prohibit the deductigpozeswonby a patroras a result of free
play wagers whichagainis consistent with GAAP.Nowhere did Section {T)(1)(a)prohibitthe
deduction of all marketing or promotional expenses of any kind, as Defendants Batherjn
accordancavith GAAP, Section 1{C)(1)(a)drewa linebetween the value of prizes won as a result
of wages, which were deductible, and the value of prizes awafoledther reasas which were
not.

If further support were needed, the Court notes that Section 11 was erf@tdedntie

Sharing,” andrequiredthe Pueblogo “pay to the State a portion of [thei@lass Il Gaming

revenues (Doc. 67-3at D (emphaes added) However, agliscussed above, free play is not
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revenueand neither is money (or the cost of reash prizeshhe Pueblos paid out to patrons as a
result of free play wagers. Thistisie not only under GAAP, but also in economic reafityThe
law favorsreasonable contraatterpretationsover unreasonable ond3ofia Ana Mut. Domestic
Water Consumers Ass'sl6 F.3d at 907, and it would be unreasonabietéwpretSection 11 to
require the Pueblos to makevenue sharirigpaymentsrom norrevenue For all of these reasans
the Court finds thaunder the 2007 Compacts aasla matter of lawthe Pueblogdid not agree to
makethe additional revenue sharipgyments Defendants seek

Then, because the Pueblos did not agree to them, the additional revenue sharing payments
Defendants see#fo not satisfy the requirements of Section 2710(d)(3)(C)(w&), theyare not
paymentsmade pursuant toa bargainedor and agreedipon compact provision for which
meaningful concessions were offered in return. 25 U.S.C. § 2710(d)(3)(Q@i(\W)ncon Band of
Luiseno Mission Indians of Rincon Reservatied2 F.3d at 10336; Shoshondannock Tribes
465 F.3d at 110402. Lackinganyauthorizatiorunder Section 2710(d)(3)((@efendantstlaims
for such payments from the Pueblos constitute an impermissible attempt to imposdea,tax,
charge,or otherassessment und8ection 2710(d)(4). 25 U.S.C. § 2710(d)(3)@), (d)(4); cf.
Rincon Band of Luiseno Mission Indians of Rincon ReservathF.3d at 1042.

The Court further finds that Defendantsaimsfor additional revenue sharingplate the
“per serule” prohibiting states from taxing federally recognized Indian trilv#Bout express
Congressional authorizatiorCalifornia v. Cabazon Band of Mission Indiad80 U.S. 202, P4-

15 n.17 (1987)superseded by statute on other grounds as statBayMills Indian Cmty, 572

28 Economic realitylikewise undermine®efendants’ argument thatvtas inequitabldor the Pueblos to exclude the
face value of free playndalso deduct the value pfizeswon as a result of free play wagers, from net widoc. 99

at 21.) Theapparent inequity merely reflects the actual nature of the transdatipthe Pueblos received no money
from free play wagerutthey did lose money when a patneon a jackpot on such a wager.

43



U.S. at 79495; Montana v. Blackfeet Tribe of Indiagnd71 U.S. 759, 766 (1985Noe V.
Confederated Salish & Kootenai Tribes of Flathead Reservadidb U.S. 463, 4756 (1976);
McClanahan v. State Tax Comm'n of Ar#ll U.S. 164, 14¥1 (1973);Mashantucket Pequot
Tribe v. Town of Ledyard22 F.3d 457, 467 (2d Cir. 2018)andreau Santee Sioux TribE55 F.
Supp. 3dat 995. A tax is “a monetargchargeimposedby thegovernnenton persons, entities,
transactions or property tgeld public revenug¢ Hill v. Kemp 478 F.3d 1236, 1245 (10th Cir.
2007). The Supreme Court “consistently has held that it will find the Indians' di@nfpm state
taxes lifted only when Congress has made its intention to do so unmistakahly &&akfeet
Tribe of Indians471 U.Sat765.

Becausehe 2007 Compacts did not require the Pueblos to rtrekadditional revenue
sharing payments Defendants selkiRA does not authorize themThus #ipped of IGRA’s
validation they are simply payments Defendants irtistPueblos make the Stats general fund
on the basis opasttransactions between the Pueblos and their gaming patrons. It is difficult to
characterizesuch paymentas anythingpther than a tax. “No amount of semantic sophistry can
undermine the obvious: a nomgotiable, mandatory payment . . . into the Statastrry for
unrestricted use yields public revenue, and is a ‘taRiticon Band of Luiseno Mission Indians of
Rincon Reservatiqr602 F.3d at 10280. Moreover, Congre$ms clearlyhotauthorized the State
to impose such a tax; on the contrargxplicitly withheldits authorization in Section 2710(d)(4).
The Court thereforéinds that Defendants’ clainmgursuant to the 2015 Compadts additional
revenue sharingaymentsunder the 2007 Compaatsnstitute an attempt to impose an illegal tax
not only under IGRA, but also under tper serule prohibiting state taxation of Indian tribes

without express Congressional authorization.

44



b. Defendants’ claims for additional revenue sharim@yments
constitute an attempt to impose an illegal beecause they are not
in fact, permissible revenue sharing payments under IGRA.

The Pueblosalso contend that the additional payments Defendants aeelkotin fact
revenue sharing payments and would therefore constitute an illegal tax uRtferei@n if the
Pueblos had agreed to therBeé, e.gDoc. 68 at 222.) As discussed in Section.Bl1.a.,supra
courtsto date have recognized only two types of direct payments from a tribe te pugtsuant to
a gaming compact under IGRke., payments to defray the state’s regulatory costs associated with
the tribe’s gaming activities, and revenue sharing paymeniteyf are directly tied to gaming,
consistent with IGRA’s purposes, and bargained for and agreed upon in exchanganiogfog
concessionsSee, e.gRincon Band of Luiseno Mission Indians of Rincon Reseryéaiiah F.3d
at 103334; Shoshon@&annock Trbes 465 F.3d at 116402;In re Indian Gaming Related Cases
331 F.3dat1111-12;but seeHo-Chunk Nation512 F.3d at 932 (“The validity, under the IGRA,
of revenuesharing agreements in tribslate compacts . . . is far from a settled issue.”).

Defendants contend that the additional payments they seek from the Hakbide the
category of revenue sharirigpayments under 25 U.S.C. § 2710(d)(3)(C)(vii). In realibyyéver,
and according to GAAP, Defendants are attempting to “share” fuatiar not “revenue” to the
Pueblos. As discussed at the beginning of Sectidd. Ificee play is not revenue to the Pueblos
because they receive no money from patrons when it is used; and, prizes wesu#iohfree play
wagers are not revenue tetRueblos because they lose money whendheydprizes to patrons
on winningfree play betsIf the Pueblos were to includee facevalue of free play or the value of
prizes won as a result of free play wagers in their Net Win as DefendaststimsiPueblos would
have to payhe State percentage of thesalueseven though they are nattualy revenue.(Doc.

67-3at 0-21(requiring Pueblos to pay the State a percentage of their Net Win as revanng)s
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As a matter of first impression, the Court finds that Section 2710(d)(4) does not allow a
state to collect “revenue sharing” paymentsn a tribe pursuant to a gaming compact under IGRA
where the funds the tribe is required sharé are not, in fact,revenu€. Such payments do not
comport withGAAP oreconomic reality, and they do not fall within any categorgligdct tribal
payments to states that courts have found to be permissible under IGRA. 25 U.S.C. §
2710(d)C)(3)(iii), (vii); cf. Rincon Band of Luiseno Mission Indians of Rincon Reseryaith
F.3d at 10335; Shoshon®annock Tribes465 F.3d at 116402; In re Indian Gaming Related
Cases331 F.3d at 1111-13.

Moreover such payments are inconsistent with IGRA’s stated purposes to promote tribal
economic development and ssilifficiency, ensure that the tribes are the primary beneficiaries of
theirgamingoperations, angdrotect tribal gaming activities as a means ofggating tribal revenue
25 U.S.C. § 2702City of Duluth 785 F.3d at 1P0-12;Pueblo of Santa An®72 F. Supp. 2d at
1263;see alsdRincon Band of Luiseno Mission Indians of Rincon Reservaiiah F.3d at 1034
(“IN]Jone of the purposes outlined in § 2702 includes [promoting] the State's general economic
interests. The onlgtateinterests mentioned in § 2702 are protecting against organized crime and
ensuring that gaming is conducted fairly and honestly.”) (emphasis in origitiad).compact
provision isto increasea tribe’sdirect payment$o a stateunder IGRA, it should @ so expressly
and accuratelyso thatthe tribe and the DOI have the opportunityassess whether the increase
comports with I®RA’s purposeg?® Increasinga tribe’s revenue sharing payments to a state by
including a percentage of nonrevenue in the payments creates an unacceptableomn$isain

and lack of mutual agreement betweempact stakeholders about the nature and propriety of the

2 For example, a compact provision coakpresslyprovide forthe tribe to pay the state a higher percentage of its net
win.
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payments under IGRA. The Court therefore finds that Defendants’ claims ftioaddirevenue
sharing” payments coditute an attempt to impose tax, fee, charge, or other assessniant
violation of Section 2710(d)(4) not only because the Pueblos did not agree to the payments, but als
because the payments are not permissible revenue sharing payments Seutien
271Qd)(3)(C)(vii).

Relatedly, according to the Pueblos, the Court should defer to the DOI's deteamihat
Defendants’ claims foadditionalrevenue sharingayments constitutan attempt to imposan
illegal tax under IGRA. The DOI made this determination in letters to the Pustptsning its
decision to neither approve nor disapprove the 2015 Compacts, expressing concern regarding th
2015 Compact provisions preserving Defendants’ clairBge,(e.g.Doc. 14 at 5.) The Pueblos
appear tawoncede that the statutory interpretation implicit in the DOI’s determination is notdpindin
legal authority, but they do argue that it is “persuasive authahpft’is“due deference,” citing
United States v. Mead Corfp33 U.S. 218, 230 (2001jDoc. 110 at 6-7.)

Initially, the Court agrees that the DOI’s interpretation is not binding legabaiytkentitled
to deferenceinderChevron, U.S.A., Inc. v. Natural Resources Defense Councjl4BcU.S. 837
(1984). An agency interpretation is entitléolChevrondeference only

when it appears that Congress delegated authority to the agency generalkgto m

rules carrying the force of law, and that the agency interpretation claiming

deference was promulgated in the exercise of that authbefggaton of such

authority may be shown in a variety of ways, as by an agency's power tgeenga

adjudication or noticendcomment rulemaking, or by some other indication of a

comparable congressional intent.

Mead Corp, 533 U.S. at 22&7. “Interpretations such as those apinion letters—like
interpretations contained in policy statements, agency manuals, and enforceicheimes, all of

which lack the force of law-do not warranChevronstyledeference Christensen v. Harris Cty.

529 U.S. 576, 587 (2000).
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The DOI clearlydid not ppmulgate the interpretation at issnghe exercise of the type of
authorityChevrondeference requirestheparties did not brief the process by which the DOI made
its determination to neither approve nor disapprove the 2015 Conpastsant to 25 U.S.C. §
2710(d)(8)(C) Howeverthere is no indication in the record that it m#tkedetermination pursuant
to “adjudication or noticendcomment rulemakingdr a comparably formal procedglead Corp,

533 U.S. at 2227. Also, in the six letters in the recorthe DOI expressed its interpretation
variablyand offered a variety geasons for it, putting it firmly in the category“fifnterpretations
such as those in opinion letters . . . which lack the force of lawdtjristensen 529 U.S. at 587.

The Court further finds that the Pueblos have failed to demonstrate that the DOI's
interpretation is entitled to a lesser measure of deference 8kidienore v. Swift & Cp323 U.S.
134 (1944). Irskidmorethe Supreme Court heldat

[tthe weight [accorded to an administrative] judgment in a particular case will

depend upon the thoroughness evident in its consideration, the validity of its

reasoning, its consistency with earlier and later pronouncements, and all those
factors whch give it power to persuade, if lacking power to control.
Id. at 140. Recognizing the continuing validity $kidmoredeference afteChevron in Mead
Corp. the Supreme Court confirmebat “an agency’s interpretation may merit some deference
whatever its form,” depending on “the agency's care, its consistency, fornzaddyrelative
expertness,” and “the persuasiveness of the agency's positi@ad Corp, 533 U.S. at 228, 234.

The Pueblos, however, fail to discuss or even acknowledge the féistersin Skidmore

andMead Corp (Doc. 110 at& & n.7.) Rather, they simply argue that the DOI's interpretation

is due deference because it is “the product of IGRA’s administrativeegg € (Id.) This

argument is gravely insufficient to support a finding that the interpretationiikee to Skidmore

30 1n a footnote, the Pueblos also dispute Defendants’ characterization ohthats@f the DOI’s letters. (Doc. 110
at 7 n.7.)However, the letters are in the record and therefore speak for themselves.
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deference 323 U.S. at 140ylead Corp, 533 U.S. at 228, 234ut see Forest Cnty. Potawatomi
Cmty. v. United State830 F. Supp. 3d 269, 2-82 (D.D.C. 2018)lfolding thatDOI's decision to
disapprove amendment to gaming compact was entitl€tiésrondeference)Fort Indep. Indian
Cmty. v. California679 F. Supp. 2d 1159, 1176 (E.D. Cal. 2009) (holding that DOI's apprtsva
of gaming compacts that included unrestricted revenue sharing provisozentitled toSkidmore
deference}*

“Without a specific referencghe Court] will not search the record in an effort to determine
whether there exists dormaavidencé in support of the Pueblos’ argumetiiat the DOI's
interpretation is entitled t8kidmoredeference Gross v. Burggraf Const. G®3 F.3d 1531, 1546
(10th Cir. 1995)“Judges are not like pigs, hunting for truffles buried in briefddiichell v. City
of Moore, Okla. 218 F.3d 1190, 1199 (10th Cir. 2000) (“The district court was not obligated to
comb the record in order to make [the plaintiff's] arguments for himlfus, the Court will not
rely on any deference to the D®linterpretation to support itexdependentconclusion that
Defendard’ claims for additionalrevenue sharingpayments constitute an attempt to impose a
tax, fee, charge, or other assessnientiolation of Section 2710(d)(4kgardless of whether the
Puéblos agreed to thenhecause the payments are,niot fact, permissible revenue sharing
payments under Section 2710(d)(3)(C)(vii).

C. The 2015 Compact provisionmseservingDefendants’claims for

additional revenue sharingaymentsinder the 2007 Compacése
invalid and ineffective.

The Pueblos argue that, because Defendants’ claims for additional revenumy shari

payments under the 2007 Compacts are inconsistent with 18R”&2015 Compact provisions

31 However,Rincon Band of Luiseno Mission Indians of Rincon Reservaiaih F.3d at 10334, calls into question
the continuingvalidity of Fort Independence Indian Communitgofar as it held thainrestricted reweue sharing
provisions in gaming compacts directly relate to gaming underd®ezfil0(d)(3)(C)(vii). 679 F. Supp.2d at 1179.
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preserving Defendants’ claims are invalid and ineffecti&ee, e.g.Doc. 671 at 1720; Doc. 68

at 2022.) A gaming compact under IGRA “takes effect” when the Secretary approves it and notice
of the Secretary’s approval is pidbled in the Federal Regist&5 U.S.C. § 2710(d)(3)(BRueblo

of Santa Ana v. Kel)y104 F.3d 15461552(10th Cir. 1997).Becauselte Secretary did not approve

or disapprove the 2015 Compautghin 45 days of submissiomhese Compacts aréconsidered

to have been approved by the Secretary, but only to the extd@tdimpactsare] consistent with
[IGRA].” 25 U.S.C. 2710(d)(8)(C).

For the reasonsliscussedin Section IlIB.1.a. and h.suprg Defendants’ claims for
additional revenue sharing payments under the 2007 Compacts constitute an attempteta impos
tax, fee, charge, or other assessnirentolation of Section 2710(d)(4nd arehereforanconsistent
with IGRA. To the extent thate provisions of the 2015 Compacts preseDeendantstclaims
they arelikewise inconsistent with IGRAand to the extenthe 2015 Compact provisiorase
inconsistent with IGRA, thegrenot considered to have beapproved by the Secretary adid
not “take effect’ 25 U.S.C. § 2710(d)(3)(B), (8)(C). In addition, the 2015 Compact provisions
preserving Defendants’ claims are unenforceable to the dk@efendants’ claims violate the
per serule prohibiting state taxation of Indian tribes without express Congressighatiaation.
Cabazon Band of Mission Indiar&80 U.Sat214-15 n.17;Blackfeet Tribe of Indiangt71 U.Sat
766; Moe, 425 U.S.at475-76;McClanahan 411 U.S. at 1701. In short, lecause Defendants’
claims foradditional revenue sharing payments under the 2007 Conyalette IGRA and theper
serule, the 2015 Compact provisiopseservinghoseclaimsareinvalid and ineffective.

2. The Courtheed not decidevhether federal regulations requirine Pueblos
to calculate their Net Wiraccording to GAAP.

The Pueblosalsoargue thaDefendantsclaimsfor additionalrevenue sharing paymeratse

inconsistent withfederal regulationshat requirethe accounting records of theueblos’gaming

50



operationgo comply with GAAR (Doc. 671 at 12, Doc. 68 at 26 In support of this argument
the Pueblos rely on three federal regulations. Hingly cite to25 C.F.R. § 542.1®), which
provides that
[e]lach gaming operation shall prepare general accounting records according to
[GAAP] on a doublesntry system of accounting, maintaining detailed, supporting,
subsidiary records, including, but not limited to . . . [d]etailed records fyliegti
revenues, expenses, assets, liabilities, and equity for each gaming opération|
25 C.F.R. 8§ 542.19(b). Secorteycite to25 C.F.R. § 549.19(d), which defingeoss gaming
revenue from gaming machines in accordance with GAAR,“[flor gaming machines, gross
[gaming] revenue equals drop,less fills3® jackpot payouts and personal property awarded to
patrons as gambling winnings.25 C.F.R. 8§ 542.19(d)(2kee als@25 C.F.R. § 542.2°Gross
gaming revenue means annual total amount of cash wagered olass LIl games . .less any
amounts paid out as prizes or paid for prizes awardeHBifally, they cite to25 C.F.R. 8§ 571.12
which provides that
[a] tribe shall engage an independent certified public accountant to provide an
annual audit of the financial statements of eachclass Ill gaming operation on
the tribe's Indian lands for each fiscal year. Financial statements prepared by
the cetified public accountant shall conform to generally accepted accounting
principles|.]
25 C.F.R. 8 571.1®).
According to the Pueblos, thefggleralregulations require them talculatetheir net win

in accordance with GAAP Thus, the Pueblaontinue Defendantsdemandghat theycalculate

their Net Winin a mannercontrary to GAAP for purposes oévenue sharinginder the 2007

32 “Drop (for gaming machines) means the total amount of cash;czdsttkets, coupons, coins, and tokens removed
from drop buckets and/or bill acceptor canisters.” 25 C.F.R. § 542.2.

3 “Fill means a transaction whereby a supply of chips, coins, or tokerensferred from a bankroll to. a.gaming
machine.” 25 C.F.R. § 542.2.
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Compactsontravenghese regulationsDefendants counter thatl)the regulations do not prohibit
the Pueblos from creatinfinancial recordsin addition totheir general accounting recordsd
annual financial statementf2) the regulations do not requitbese otheffinancial recordso
comply with GAAP,and (3) discrepanciebetweerthe net win inthe PueblosGAAP-compliant
records andhe Net Win intheir revenue sharing calculations can be addressed Bymple
footnote . . . explaining that tHg evenue[s]haring calculation was performed in the format set
forth in Section 11 of the 2007 Compa¢t’ (Doc. 99 at 27.)

Neither sidecitesany caselawliscussing whether the regulations on which the Pueblos rely
require all of their financial records, including their Net Win calculationsnhée2007 Compacts,
to comply with GAAR and the Couis researchas notuncoveredany suchcases.But seeSaut
Ste. Marie Tribe of Chippewa Indigr/5 F.3cat813 (citing 25 C.F.R. § 571.12 for the proposition
thattheplaintiff tribe was “federally required to comply” withe Gaming Guide).Also, the Court
notes thathere is someoubt regardingvhether theNational Indian Gaming Commissidrad the
authority to promulgate the regulations on which the Pueblos@ellp. River Indian Tribes v.
Nat'l Indian Gaming Comm/m66 F.3d 134, 1339 (D.C. Cir. 2006)and,Section 542.1%vas
stayed effective September 27, 2018 and is not currently enforce@Bléed. Reg. 39,8701,
2018 WL 381819,at *39,879 (Aug. 13, 2018).

The Court need not decide whetlmemplying with Defendants'demanddor additional
revenue sharing payments woutjuirethe Pueblos teiolate 25 C.F.R. 88 542.19, 542.2, and
571.12, n light of its determination thdaheseclaims castitute an attempt to imposdax on the
Pueblosn violation of IGRA and th@er serule. In addition, the lack of authorigddressinghese
regulations and theuncertainvalidity andstatusmakethe Court reluctant tattempt to interpret

them The Courwill therefore declingo decidewhether tleseregulations required the Pueblos to
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calculate their Net Win under the 2007 Compacts in accordance with GARARever, the Court
notes thathe regulationareat leastonsistent with the 2007 Compact provisitimst requiredhe
Pueblos t@alculate their Net Win in accordance with GAAReeWalsh v. Schlech#29 U.S. 401,

408 (1977) (“[A] general rule of construction presumes the legality and enforceability of
contracts’).

3. Defendants are not entitled to additional time to condimtoveryand
respond to the Pueblos’ Summary Judgment Motions under Rule 56(d).

Defendants argue that the Court should grant theretime to conduct discovery and
respond to the Pueblos’ Summary Judgment Motiomder Rule 56(d) because thesannot
currentlypresent facts essential to justifgthoppositiorto the motions. (Doc. 99 at B(red. R.
Civ. P. 56(d). Rule 56(d) provides that

[i]f a nonmovant shows by affidavit or declaration that, for specified reasons, it

cannot present facts essential to justify its opposition, the court ifigydefer

considering the motion or deny () allow time to obtain affidavits or declarations
or to take discovery; or (3) issue any other appropriate order.

Fed. R. Civ. P. 56(d).

Although the Supreme Court has held that, under Fed. R. Civ. P35&(fjmary
judgment should be refused where the nonmoving party has not had the opportunity
to discover information that is essential to his opposition, this protection arises only
if the nonmoving party files an affidavit explaining why he or she canneepte

facts to oppose the motion.

Universal MoneyCtrs,, Inc. v. Am. Tel. & Tel. Cp22 F.3d 1527, 1536 (10th Cir. 1998)4ckets
omitted).

In its affidavit,

a nonmovant requesting additional discovery under Rule 56(d) must specify (1)

the probabldacts not available, (2) why those facts cannot be presented currently,
(3) what steps have been taken to obtain these facts, and (4) how additional time

3 When Rule 56 was amended in 2010, Rule 56(f) became Rule 56(d). Fed. R. G¢d)P.2610Advisory
Committeee Notes.
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will enable the party to obtain those facts and rebut the motion for summary
judgment.

Gutierrez 841 F.3d at 908 (quotation marks and brackets omittztkworth v. Progressive Cas.
Ins. Co, 468 F.3d 722, 732 (10th Cir. 2008} is within the Court'discretion to deny a Rule 56(d)
request basedolely on a party’s failure tqresent an affidavit that complies with the rule.
McKissick v. Yuen618 F.3d 1177, 1190 (10th Cir. 2010AIso, if the information sought is
irrelevantor cumulative the nonmoving party is not entitled to relief under Rule 56Jdnhsen v.
Redevelopnme Agency of Sandy Cjt998 F.2d 1550, 1554 (10th Cir. 1993).

In support of their Rule 56(d) request, Defendamnggiethat they requira@additional time to
conductdiscovery regarding: (ayhether the Puebloactually applied GAAP totheir revenue
sharingcalculations under the Compadts) the partieshegotiationsegardinghe revenue sharing
provisions inthe 2007 Compacty (c) who decided to implement free play at the Pueblos’ casinos
andwho decidedow toaccount for it; (d) the accuracy befendantstalculationof the additional
revenue sharingaymentsthey claimthe Pueblos owe under the 2007 Compa@swhen the
Puebloshegan offering patrons free play; (f) how the Pueblos determined the appropriadel met
for calculating their net wince they startedffering free play and, (g) whether the Puebleger
intended to comply with GAAP or the 20Cbmpacts (Doc. 99at 3-33.)

Initially, the Court notes thatexcept regardingne probable fact, Defendants have failed to
present an affidavihat satisfiegshe Gutierrezrequirements 841 F.3d at 908Defendants attach
two affidavitsto their responst the Pueblos’ Summary Judgment Motions, those of Mr. Telle and
Rainier Kamplain. (Docs. 991, 9912.) Mr. Telle’s affidavit contains only one sentence that

even remotelysupportsDefendants’ Rule 56(d) requeste. “[tjhe Pueblos have not been

% Defendants have not explained why informatidiout the parties’ compact negotiations is not equally available to
both sides
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forthcoming with the data needed to assess the proper Net Win calculation, furthergdtiayi
State’s actual notice of the accounting discrepancies.” (Det2%8 7.) Tis one sentence is0
vague and conclusory to comply with Rule 56(dgquirement@and concerns information that is
irrelevant b the issues raised in the Pueblos’ Summary Judgment MoGatierrez 841 F.3d at
908;Birch, 812 F.3d at 1249-50.

Mr. Kamplain’s affidavitis more detailed but only regarding one probable facg.
“whether the Pueblos have complied with the correct Net Win and revenue shécirgticas,
regardless of which format or formula they are applying in determinin\Vie” (Doc. 9911 at
4.) In his affidavut, Mr. Kamplain explainedwhy Defendantsjuestionwhether the Pueblos
correctly calculated therevenue sharing obligations under the 2007 Compacts regardless of which
formula theyused (Id. at 24.) He also stated in general terms what steps Defendantsdiare
to obtain additional information on this point, and why additional time could @ahewto do so.

(Id. at 45.) However,Mr. Kamplainmadeno attempt to address any of the other probable facts
Defendantdisted insupportof their Rule 56(d) request(See generally i)l. Thus, with the one
exception notedhe Court could in its discretiadeny Defendants’ Rule 56(d) requbased solely

on their failure to present an affidavit that complies it rule. McKissick 618 F.3d at 1190.

The Court need not do so, however, because Defendants’ Rule 56(d) ieglssssubject
to denial for the substantive readbiat all of the information Defendants seek additional time to
discover is irrelevant to the issues raised in the Pueblos’ Summary JudgmiemisMdhe Court’s
decision on the Pueblos’ motions turns on the meaofiogrtainCompact provisions and whether
Defendants’ claims for additional revenue sharing paymeatsport with federal law. As
discussedn Section 1lIB.1.a.,the Compact provisions msue are unambiguous excepgarding

the identification and definition of the applicable GAARs such, extrinsic evidenceirselevant
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to the Court’s decision except to the extemelates to the applicable GAABhe interpretation of
the Compadt andthe federal law applicable to Defendants’ claimsatherwise questionsf law.
Citizen Potawatomi NatiqrB81 F.3d at 123%ault Ste. Marie Tribe of Chippewa Indiads5
F.3d at 810, 812, 81Bank of Okla.972 F.2cat1171.

Yet, dl of the probable facts on which Defendants rely in seeking additionalféime
discoveryunder Rule 56(dare extrinsic to the Compacendnonehave any tendendy identify
or definethe applicableSAAP. Consequentlynone arerelevantto the Court’s decisioon the
Pueblos’ Summary Judgment MotionsGarcia, 232 F.3d at 768. Because the information
Defendants seek igrelevant they are not entitled to relief under Rule 56(d@nsen998 F.2d at
1554. The Courtwill thereforedeny DefendantdRkule 56(dyequest foradditional time to conduct
discovery and respond to the Pueblos’ motions.

4. Defendants’ remaining arguments arsupported aninmaterial

Finally, the Court must address Defendarassertionthat the Court should deny the
Pueblos’ Summary Judgment Motions because the Pueblos have breached the covenant of good
faith and fair dealingand should not be unjustly enriched. (Doc. 99 at 2i.support of this
assertion, Defendantdlege that the Pueblos failed tga) inform the State of their decision to
offer patrons electronic free play credits rather than coupons to be excliangagh or tokens;

(b) provide the State with documents astjng how they accountetbr free play despite many
requests; and, (c) attempt to renegotiate the 2007 Compacts when they began fofte ey .
(Doc. 99 at 28.)

Defendants fail to cite to any provision of law, equity, or contract that requirétlgigos

to eitherinform the State of their decision to offer free playrgito renegotiate the Compaegthen

they did so.Defendants also falil to cite emylegalauthority in support otheir argument thahe
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Pueblos’ alleged failure to produce documaniderthe 2007 Compacisvalidates theicurrent
claims for declaratory and injunctive relief under federal l&vterestingly,Defendants’ evidence
tends to showthatthe Pueblos and the State have been debating the proper treatment of free play
in calculatingthe Pueblos’ Mt Win for revenue sharing purposes under various compécasd

on since June 2005, anditherside appears to have changed its position iinatltime. See, e.g.

Doc. 991 at 2#41; Doc. 992 at 421; Doc. 993 at 3334, 4#58; Doc. 994 at 4655; Doc. 995 at
39-46; Doc. 996 at 4868.) This evidence casts some doubt on Defendants’ claim of unfair
surprise However, even if Defendants’ characterization of the Pueplsttonduct is accurate

in the Court’s view it is simply not relevant to the issues the Pueblos raised iistmemary
Judgment Motions. Moreover, the Court declines to speculate aibetiher Defendants clal
have madea properly supportetegal argumentegarding the Pueblos’ alleged past miscondarct,
what thisargumenimight havebeen It is not the Court’s role to construct the parties’ arguments
for them. Smith v. Unite®tates561 F.3d 1090, 1096 (10th Cir. 2008jpwn v. City of Las Cruces
Police Dep’'t 347 F. Supp. 3d 792, 811 (D.N.M. 2018). In shibe Court finds that Defendants’
arguments regarding the Pueblos’ alleged bad faith and inequitable canelucsupported and
immaterial.

5. ThePueblos are entitled teclaratoryandinjunctive relief

To summarize, the Court finds thBefendants’ claimdor additional revenue sharing
paymentdrom the Pueblosonstitute an attempt to impose a tax, fee, charge, or other assessment
in violation of IGRA and theper serule barring state taxation of Indian tribegthout express
Congressional authorization. The Court further finds that the 2015 Compact provisions mpgeservi
Defendantstlaimsunder the 2007 Compadseinvalid and ineffective. The Court so findstb

because the Pueblos did not, in the 2007 Compagtee to make thadditional payments
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Defendants seek, and because the payments ar@enwmissiblerevenue sharingpayments
consistent witHGRA'’s requirements angurposes.The Courtalsofinds that Defendants are not
entitled tomore time to conduct discovery under Rule 56(d), and that their arguments redaeding t
covenant of good faith and fair derg and unjust enrichment are unsupportediemdaterial The
Court therefore concludethat, as a matter of law, the Pueblos are entitledetdaratory and
injunctive reliefandit will grant their Summary Judgment Motioas set forth below

C. Defendants’ Motion to Compel andthe Pueblos’ Motion for Protective Orders®

“The general principle of Rule 56(d) is that summary judgment should be refhsed
the nonmoving party has not had the opportunity to discover information that is essential to
opposition.” N.M. Consol. Constr., LLC v. City Council of the City of Sar¢a97 F. Supp. 3d
1287, 1304D.N.M. 2015) (quoting’rice ex rel. Price v. W. Res., In232 F.3d 779, 783 (10th
Cir. 2000)). “Rule 56(d) does not require, however, that summary judgment not be entiéred unt
discovery is complete.”ld. If the informaton the noAmoving party seeks under Rule 56(d) is
“irrelevant to the summary judgment motion . . . no extension will be granted.”

As discussed in Sectidil. B.3., suprg the information Defendanteekunder Rule 56(d)
isirrelevantto theissueghe Pueblosaised intheir Summary Judgment Motignand the Court has
thereforedeclined to delay ruling on the Pueblos’ motido allow Defendants t@omplete
discovery. Id. In these circumstances, and because the Court has determined that the Pueblos are
entitled tosummary judgment, the Court finds that Defendants’ Motion to Compel and the Pueblos’
Motion for Protective Order are moot and should be denied.

D. Defendants’ Motion for Settlement Conference

36 The Court held a hearing on Defendants’ Motion to Compel and the PueldtishNbr Protective Orer on August
16, 2018. (Docs. 94, 123.) At the hearing, the Court deferred ruling orotlensand ordered Defendants to submit
a fully compliant Rule 56(d) affidavitwithin 30 days of the hearinp the extent thepelieved theyneededmore
discoveryto respond to the Pueblos’ Summary Judgment Motions. (Doc. 92.xat 1
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In light of the Court'sdetermination that the Pueblos are entitledummary judgment,
Defendants’ Motion for Settlement Conference Pursuant to Rule 16 (Docisl®2p moot and
shouldbe denied

V. CONCLUSION

IT IS THEREFORE ORDERED as follows:

1. Defendants’ Motion for Summary Judgment on the Issue of Arbitrability (Doc. 55)
is DENIED;

2. Plaintiffs-in-Intervention Santa Ana, Santa Clara and San Felipe’s and Plaintiff
Tesuque’sviotion for Summary Judgment (Doc. 67) dldintiffs Pueblo of Isleta’and Pueblo of
Sandia’sMotion for Summary Judgment and Supporting Authorities (Doc. 68) are GRANTED
Pursuant to 28 U.S.C. § 2201 and Federal Rule of Civil Procedure 57, the Courtdesiebys
that:

a. Defendants’ claims that the Pueblos owe theteStalditional revenue sharing
payments becausbhe Puebloexcludedthe value of free play, and deducted the value of prizes
won by patrons as a result of free play wagers, from their Neat\any time betweep007and
2016constitute an attempt to impos tax, fee, charge, or other assessment in violatitBRA
and theper serule prohibiting state taxation of federally recognized Indian tnita&sout express
Congressional authorizatipn

b. As such, the provisions of the 2015 Compacts prese&fgndants’ claims that
the Pueblos owe the State additional revenue sharing payments because theeRclebliedthe
value of free play, and deducted the value of prizes won by patrons as a reselptd/freagers,

from their Net Winat any time between 2007 and 2016 are invalid and ineffeeinge
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C. Neither the Pueblos’ claims in this civil actjomor Defendants’ claims that the
Pueblos owe the State additional revenue sharing payments because thedRakluledhe value
of free play, and deducted the value of prizes won by patrons as a result of freageay, irom
their Net Winat any time betwen 2007 and 2016Gre subject to arbitration under the 2015
Compacts.

For the reasons set forth herein, and pursuant to Federal Rule of Civil Procedure 65, the
Court herebypermanentlyenjoins Defendants from takgn any further actionincluding butnot
limited to pursuing arbitrationnder the 2015 Compacte enforce theiclaims that the Pueblos
owe the State additional revenue sharing payments beiteuBeeblogxcludedthe value of free
play, and deducted the value of prizes won by patroasesult of free play wagers, from their Net
Win at any time between 2007 and 20&gcepthat Defendants may pursue any and all appeals to
which they are entitled in this civalction and,

3. Defendants’Motion to Compel Discovery and for SanctionsaiRliffs’ and
Plaintiffs-in-Intervention’s Motion for Protective Order to Quash Defendants’ Rule 30(b)(6)
Deposition Notices (Doc. 84), and Defendants’ Motion for Settlement ConfdParmgant to Rule
16 (Doc. 102areDENIED AS MOOT.

IT 1S SOORDERED.

KIRTAN KHALSA
UNITED STATES MAGISTRATE JUDGE

60



