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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MICHAEL ZAMBRANO,

Plaintiff,
V. No. 1:17<¢v-00672-KRS
NANCY A. BERRYHILL,
Acting Commissioner athe
Social SecurityAdministration

Defendant.

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
PLAINTIFF'S MOTION TO REVERSE AND REMAND

Plaintiff Michael Zambrano seeks review of the Commissiongetermination thateis
not entitled tasupplemental security income benef&SI). With the consent of the parties to
conduct dispositive proceedings in this mattee,28 U.S.C. 8§ 636(c); Fe®. Civ. P. 73(b), the
Court has considerddr. Zambranés Motion to Reverse and Remafat Rehearingwith
Supporting Memorandum, file@ctober23, 2017 (Doc. 17the Commissioner’s respse in
opposition, filed November 17, 201D@dc. 19), andMr. Zambrands reply, fledDecember 13
2017 (Doc. 20), along with the remainder of the record. Having so considered, th€IG@.B$t
andCONCLUDES thatMr. Zambrangés motionis well takenin part and not well taken in part
and shoulde grantedn part and denied in part.

PROCEDURAL BACKGROUND

On May 30, 2013Mr. Zambrangprotectively filed an application f@S|, alleging that
he had been disabled since May 30, 2013, due to anxiety, depression, PTSD, bipolar disorder and
degenerative disk disease and hepatitisAR 262). On October 1, 2013he agency

determined thatir. Zambranowas not disabled and denieg blaim. (AR 99-113). This
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determination was affirmed on January 8, 204R (14-129), and a subsequent hearing before
an administrative law judge (“ALJ”), held danuary 252016, again ended in a denial. RA3-
69). The ALJ’s decision became final when March21, 2017, the Appeals Council denied
Mr. Zambrandés request for review(AR 6-10). See Smsv. Apfel, 530 U.S. 103, 106-07 (2000)
(explaining that if the Council denies a request for a review, the ALJ’s opinion be¢bmfinal
decision) 20 C.F.R. § 404.900(a)(1%).
STANDARD

Judicial review of the Commissioner’s decision is limited to determinagether
substantial evidence supports the factual findings and whether the ALJ applied-¢oelegal
standards. Allman v. Colvin, 813 F.3d 1326, 1330 (10th Cir. 20162 U.S.C. 8 405(Q).
“Substantialevidence is such relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.Langley v. Barnhart, 373 F.3d 1116, 1118 (10th Cir. 2004) (quotation
omitted. “Evidence is not substantial if it is overwhelmed by other evidence in thel recor
constitutes mere conclusionGrogan v. Barnhart, 399 F.3d 1257, 1261-62 (10th Cir. 2005)
(quotation omitted). The Court must examine the record as a winalkiding anything that
may wndercut or detract from the Als)findings in order to determine if the substantiality test
has been met.l1d. “Failure to apply the correct legal standard or to provide this court with a
sufficient basis to determine thatpmppriate legal principles have been followed is grounds for
reversal.” Byron v. Heckler, 742 F.2d 1232, 1235 (10th Cir. 19¢ditation omitted).Even so, it
is not the function of the Court to reviddr. Zambranés claims de novo, and the Court may not
reweigh the evidence or substitute its judgment for that of the Slassv. Shalala, 43 F.3d

1392, 1395 (10th Cir. 1994).
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DISABILITY FRAMEWORK

“Disability,” as defined by the Social Security Act, is the inability éngage in any
substantial gainful activity by reason of any medically determinable @ysienental
impairment which can be expected to result in death or which has lasted or candbedebgpe
last for a continuous period of not less than twelve months.” 42 U.S.C. § 423(d)(TJ{&)Act
furtheradds that for the purposes of § 423(d)(1)(A):

an individual shall be determined to be under a disability only if his physical or

mental impairment or impairments are of such severity that he is not only unable

to do his previous work but cannot, considering his age, education, and work
experience, ergge in any other kind of substantial gainful work which exists in
the national economy, regardless of whether such work exists in the immediate
area in which he lives, or whether a specific job vacancy exists for him, or
whether he would be hired if he applied for work.

§ 423(d)(2)(A).

When considering a disability application, the Commissioner is required to wee a fi
step sequentiavaluation process. 20 C.F.R. 88 404.1520, 416 B@0en v. Yuckert, 482 U.S.
137, 140 (1987) At the first four stepsf the evaluatioproces, the claimant must show:h@)
is not engaged in “substaatgainful activity”; (2)has a “severmedicallydeterminable . . .
impairment . . . or a combinatiaf impairments” that has lasted or is expected toftasit least
one year; and (Fas impairment(s) that eithereetor equal one of the “Listings” of
presumptively disablg impairments; or (4is unable to perform “past relevant work.” 20 C.F.R.
88 404.1520(a)(4(i—iv) & 416.920(a)(4)(itv); Grogan, 399 F.3d at 1261lf the claimanh
cannot show a Listinglevel impairmentbut proves he is unable to perfofpast relevant
work,” the burden of proof then shifts to the Commissioner, at step five, to show that the

claimantis able to perform other work in the national economy, considering claimesitisial

functional capacity (“RFC”)age, education, and work experien@eogan, 399 F.3d at 1261.
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Steps four and five are based on an assessment of the claimant’s residualdlogpacity
(“RFC”) which gauges “what the claimant is still functionally capable of doing on aaregyudl
continuing bais, despite his impairmentsWilliams v. Bowen, 844 F.2d 748, 751 (10th Cir.
1988);see also 20 C.F.R. § 404.1548)(1).

THE ALJ'S DETERMINAT ION

As detailed in her writtededsion, the ALJ engaged in the sequential analgsisforth
above, first finding thaMr. Zambranchad not engaged in substantial gainful activity sinse h
alleged onset date dfay 30, 2013. AR 58). At step twothe ALJ identified the following
severe, medically determinable impairmendsn which Mr. Zambrano suffersild scoliosis
and minimal degenerativeija disease of the lumbar spine; ptstimatic stress disorder
(“PTSD”); anti-social personality disordemajor depressive disorder; and a history of
polysubstance abuse(ld.). At step three, the ALJ determined that nonMofZambrands
impairments, whether alone or in combination, met or medically equaled thiysetarlisted
impairment. (AR 59).As a resultat step fourthe ALJ assessddr. Zambrano’s Residual
Functional Capacity RFC’). (AR 60-63). The ALJ found:

After careful consideration of the entire record, | find that the claimantheas t
residual functional capacity to perform light work as defnigd) in 20 CFR
416.967(bkexcept he can never cliniddders, ropes or scaffolds, caccasionally
stoop and wuch,and must avoid more than @stonalexposure to extreme cold.
He is further limited tounderstandingremembering, and carrying oaimple
instructions, and is able to maintatiention and concémation to perform simple
tasksfor two hours at aime withoutrequiring redirection to task. He can have no
public contact, and interactions with ceworkers and supervisors should be
superficial. He requires work involving nenore thanoccasional change in
routine work setting, and no more than occasional indepemahtsetting or
planning.

(AR 60).

! The ALJ also found that there was evidence Mr. Zambrano suffered frematitis C, hypertension and
gastroesophageal reflux, but concluded none of those conditions hatharmeeminimal impact on functionality,
and were nossevere(ld.).
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At step five, the ALJ found that MEambranchas ngpast relevant worknd therefore
consideredvhether Mr. Zambrano is able tlo any other worlwithin his residual functional
capacity, age, edation, and work experienceld(). Noting the residual functional capacity
above Mr. Zambranés status as a “younger individual” as defined by the regulations,
completion of high school and English speaking ability, and lack of past work that wouald put
issue transferability of skills, the ALJ determined significant number ofgeissin the naional
economy that th&lr. Zambranacanperform, such as:

1) Photocopy machine operator (DOT 207.685-014, svp 2, light, 18,000 jobs

nationally),

2) Maker (DOT 209.587-034, svp 2, light, 271,000 jobs nationally), and

3) Housekeeping cleaner (DOT 323.687-014, svp 2, light, 130,000 jobs

nationally).

(AR 64). After completing the sequential analysis, the ALJ concluded that Mr.
Zambrancdhas not been under a disability since May 30, 2013 when Mr. Zamiidexho
his application for SSI benefitéAR 64).

MR. ZAMBRANO 'S CHALLENGES TO THE AL J'S DETERMINATION

Mr. Zambrandbases Is request for reversal and remand on contentionghbatl J
ignoredl) material objective evidence that tended to reinforce the credibility aZénbrano’s
pain conplaints and alleged limitations; andrBgterial evidence of pain treatment that tended to
reinforce Mr. Zambrano’s complaints of pain. (Doc. 17).

DISCUSSION

All of the ALJ’s findings must be supportéy substantial evidence asbe must
consider alrelevant evidence in makirger findings Baker v. Bowen, 886 F.2d 289, 291 (10th
Cir. 1989). The Court must “meticulously examine the record asale, includinganything

that might undercut or detract from the ALJ’s findings in order to determthe gubstantiality
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test has been mebrogan, 399 F.3d at 126Z:{ting Washington v. Shalala, 37 F.3d 1437, 1439
(10th Cir. 1994)).The ALJ is charged with “carefuligonsidering all relevant evidence and
linking his findings to specific evidenceClifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir.
1996).An ALJ must set forth “specific, legitimateasons” for disregarding a medicaport.
Miller v. Chater, 99 F.3d 972, 976 (10th Cir. 1996). A court cannot meaningfeNiigw an
ALJ’s decision in cases where the ALJ fails to identify reasons thatlevant and material
medical evidence was rejectédifton, 79 F.3dat 1009-10. The ALJ must disss the evidence
that supports heatecisionas well as the uncontroverted evidesbe chooses not to rely on as
well as“significantly probativeevidence he rejectsWilliamsv. Apfel, 65 F. Supp. 2d 1223,
1232-33 (N.D. Okl. 1999). The ALJ must “not igaevidence thatuggests an opposite
conclusion.”Salasv. Chater, 950 F. Supp. 316, 319 (D.N.M. 1996).

A. The ALJ appropriately addressed the findings contained in the August 26,
2009 x-ray.

Mr. Zambrano argues thaheALJ failed to properly considelget alone mention the
findings from an August 26, 2009 x-ray of Mr. Zambrano’s spufire Zambranaalso challenges
the ALJ’s characterization of degenerative changilis spineas ‘minor’ and ‘trace,” hardly
supporting the disproportionate claim that fsn is always a 10.(AR 63; Doc. 17).The xray
atissuereflects “[a} least 75% narrowing is present at&%...Impression: Spasm 75%
narrowing L5S1” (AR 539. Contrary to Mr. Zambrano’s contentigdhg ALJ did disaiss this
x-ray, statingthat “[ijn 2009, images taken in prison found ‘minor’ osteophytosis in the lumbar
area and narrowing at E51” (AR 61). Accordingly, Mr. Zambrano is simply incorrect in
alleging thathe ALJ failed to discuss the August 26, 2009 x-ray in her decision.

As for the ALJ’s characterization of the degeneration of his spine as “trace” or “fhinor

the ALJ drewdirectly from the various x-rays she was discussing, which found “minor
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osteophytosis in the lumbar area” in 2009 (AR 53®jld scoliosis and minimal degenerative
change” in 2013AR 453),describedhe cervical spine as “unremarkable” in 2R 669) and

the lumbar spine as havingfid degenerative changes” in 201AR 671). ThustheALJ

adequately addresséddings contained ithe August 26, 2009 xayin her decisiorand her
characterization of the degeneration of Mr. Zambraugpine as “trace” or “minor” comes

directly from and therefore supported by substantial evidence in the recdvtt. Zambrano’s
arguments to the contrary lack meahd the Court denies his motion to reverse or remand in this
regard.

B. The ALJ failed to discuss significant probative evidence that suggest the
Plaintiff's spinal condition was disabling and to explairwhy she was
rejecting or choosing not to rely on that evidace.

Mr. Zambrano argues thdte ALJ failed to properly consider important findings
contained iran MRI taken March &015? and did notddress the fachat Mr. Zambrano had
been prescribed a TENS unit for chronic pain on October 22, 2014. AltHoaigihJ
mentionedhe MRI inher decision, she merely statbdt the*MRI of the thoracic spine was
normalwhile the (MRI of the) cervical (spine) indicatedme attenuation at 67 but no
foraminal stenosis (AR 61). TheALJ’s decision does not mention the TENS unit.

In addition to the notations édome attenuation at CB but no foraminal stenosis
highlightedby the ALJ, the MRIreport documents spinsienosisat C2C3,® C4-C5, C6<C7, and
C7-T1, mild circumferential annular bulgas C3C4 ard C5-C6,a moderateircumferential

annularbulge at CeC7, and effacement of the ventral CSF space a€6%and C67. (AR

21n his Mation to Reverse and/or Remand (Doc., M. Zambrano indicates that the MRI waatedMarch 7,
2015. The MRI indicates that it was taken on March 6, 28 the report was dictated ByJenks Currie, M.D.
on March 7, 2015AR 705).

% In his Motion to Reverse and/or Remgibc. 17, Mr. Zambrano states that the MRI included a finding of a
“mild circumferentialannual tear’ at C3-C4 and & moderate circumferentiainnual bulge’ at C6C7.(Doc. 17
(emphasis addej) In actuality, the MRI finds that Mr. Zambrano suffers from a “mild circumferengiahular
bulge” at C3-C4 and a “moderate circumferentainular bulge” at C6C7. (AR 705 (emphasis added)
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705). The MRIreport concludethat Mr. Zambrano suffers from “degenerative disc disease at
C6-7 resulting in early central canal stendsifid.). TheALJ did not discusshe probative
findings of spinal degeneration contained in Mr. Zambrano’s MR, other than mentioning “some
attenuation at G@” and “[n]o evidence of foraminal stenosis,” or the conclusion that Mr.
Zambrano suffers from degenerative disc disease-&QO@sulting in early central canal
stenosis.The ALJdoes not mention that the MRI showed multiple levels of spinal stenosis in
addition to that at G&7,and her decisionompletely ignores theultiple annular bulges and
the effacement of the ventral CSF spaceS%€6 and C627 disclosed by the MRIAR 61).
Lastly, the ALJ fails to mention or consider the fact tivtit. Zambranowvasprescribed §ENS
Unit on October 22, 2014 by his doctor for chronic back pain. (AR 600).

ALJs have a duty toarefully consider all the relevant evidence and makeatten
record of theireasons foaccepting or rejecting the evidend@lifton, 79 F.3d at 1009-10.
While the ALJ’s decisionadequately addresses the findings contained in the lumbar sgage x-
datedAugust 26, 2009, the same cannot be said of her treatmentMRhakenMarch6,
2015. In her decisiomhe ALJ only discussed the portion$ the MRI reporthatsupporther
belief that theMr. Zambranowas exaggerating his paithe ALJ ignored findings in the MRI
thatsupport Mr. Zambrano’s claim of disability and are contrary to her decigiéh6)).
Furthermorethe ALJ failed to discusghatMr. Zambranowas prescribed a TENS Unit by his
doctor on October 22, 2014, which is another examplleedALJ ignoting evidence that is
adverse to her viethat Mr. Zambran¢s back and neck paicomplaints are disproportionate to
the medical evidence

The failure by the ALJ to appropriately address relevant evidewogeares that the ALJ’s

decision be reversed, and that the mdiéeremanded for further proceedings. Of course, it is
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possible that, after consideratiohall of the relevant evidencthe ALIJmay reachthe same
decisionas was reached in td.J’'s previous decision. However, it is incumbent upon the ALJ
to fairly consider all of theelevantevidence in the record, and to discuss the uncontroverted
evidenceshechooses not to rely on as well significantly probative evidencae rejects. The

ALJ may not simplyignorerelevantevidence thasuggests an opposite conclusion.

CONCLUSION

The Court finds that the ALJ failed to properly consider probatwegencebearing on

Mr. Zambrano’s claim of disability, including his claims of paikccordingly,Mr. Zambranés
Motion to Reverse and Remand to Agency for Rehearing should be granted iiMpart.
Zambranaalso allegedhatother errorsot addressed by the Courere committed by the ALJ.
The Court will not address those other alleged eabtkis time “because they may be affected
by the ALJS treatment of this case on remandiétkins v. Barnhart, 350 F.3d 1297, 1299 (10th
Cir. 2003).

IT IS, THEREFORE, ORDERED that Plaintiff'sMotion to Reverse and Remand to

Agency for RehearingDoc. 17)is herebygranted.

KEVIN R. SWEAZEA
UNITED STATES MAGISTRATE JUDGE
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