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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

RICK JARAMILLO, STEVE DURAN,
RAILYARD BREWING COMPANY, LLC,
RINGSIDE ENTERTAINMENT, LLC,
Plaintiffs,
V. CaséNo. 17-006731B/SCY
DAVID FREWING, U.S. BOWLING
CORPORATION, a Nevada corporation,
and CRAIG DILL, Chapter 11 Trustee.,

Defendants.

PROPOSED FINDINGS AND RECOMMENDED DISPOSITION

THIS MATTER comes before the Court Befendant Craig Dill's Amended Motion to
Dismiss for Failure to State a Claim, LackJofrisdiction, and for Sanctions (Doc. 12) and
Defendants David Frewing and U.S. Bowling ganation’s Amended Motion to Dismiss, or in
the alternative, Stay the Proceedings (Doc. T4)is matter was referred to me pursuant to 28
U.S.C. § 636(b)(1)(B), (b)(3) by United States District Judge James O. Browning on January 29,
2018. Doc. 18. Consistent with that OrdeRefference, the Couenters these proposed
findings and recommended disposition (PFR&ommending that Defendants’ Motions be
GRANTED for the reasons explained below.

l. BACKGROUND

Plaintiffs Rick Jaramillo and Steve Duran arpiity partners in Railyard Company, LLC.
On September 4, 2015, Railyard Company conueérChapter 11 bankruptcy proceedin§ee
In re Railyard Co., LLCCase No. 15-12386-t11, Doc. 1. On July 13, 2016, United States
Bankruptcy Judge Robert Jacobvitz enteredraer approving the appointment of Defendant

Craig Dill as Chapter 11 Trusteéthe bankruptcy estate over the objections of Plaintiffs Duran
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and Jaramillo. Bank. Proc., Doc. 308. On Audi&t2018, Defendant Dill, in his capacity as
Trustee, moved for an order approving the réecdf an executory contract between Railyard
Company, LLC and Plaintiff Railyard Brewir@ompany. United Stas Bankruptcy Judge
David T. Thuma granted the motion and approvgetten of the lease. Bank. Proc., Doc. 508.
Judge Thuma further approved rejection pfe-petition lease with Plaintiff Ringside
Entertainment and terminated thadde as well. Bank. Proc., Doc. 420.

Both leases concerned a space at a twgsstaulti-tenant building at the Railyard in
Santa Fe, New MexicoSeeBank. Proc., Doc. 629. Plaintiff Ringside Entertainment’s lease
contemplated use of the space as a combinatstauant, bar, and eight-lane bowling center.
Id. Pursuant to the plan, PlaifiRingside contracted with U.S. Bowling for the purchase of
bowling lanes and related bowling equipmelat. At some point, however, Ringside
Entertainment abandoned this projelct. On January 30, 2014, Plaintiff Railyard Brewing
signed a lease for the space with the intentif operating the restaurant, bar, and bowling
center. Id. After bankruptcy proceedings were commoed, Defendant Dill determined that a
bowling center would not bfeasible at that location and malvfor an order approving the sale
of the bowling equipment. Plaintiffs Duran alaramillo objected to the sale of the equipment
and contended that the bowling equipmdidtnot belong to the bankruptcy estale. at 7.
Plaintiffs Duran and Jaramillo further arguedhe alternative that the sale should not be
completed because the bankruptcy estatelaass against U.S. Bowling for negligent
installation of thébowling equipment.ld. at 8. Judge Thuma rejed these arguments and
approved sale of the bowling equipment anel21, 2017. Bank. Proc., Doc. 629 at 11; Bank.
Proc., Doc. 640. U.S. Bowling ultimately entered into an agreement to purchase back the

bowling equipment. Bank Proc., Doc. 640.



On June 23, 2017, Plaintiffs filed the preskamsuit against Chapter 11 Trustee Craig
Dill, U.S. Bowling, and David Frewing bringingaims for breach of contract, promissory
estoppel, and negligent misrepeatation. Civ. No. 17-673, Dot. Plaintiffs’ claims are
premised on the circumstances surroundirfg. Bowling’s installation of the bowling
equipment and the eventual sale of the bowling equipment by Defendant Dill. While difficult to
parse the exact facts being asseneslipport of Plaintiffs’ claimsPlaintiffs allege that they
entered into an agreement for the installationhafling equipment with U.S. Bowling. Doc. 1 at
1 12. Plaintiffs allege that in March 2013, Jaransligned a change order for the installation of
sound attenuation equipment due to compldnot® other tenants regéing noise emanating
from the bowling equipment. Doc. 1 at  15. Pifimtllege that U.S. Bowling represented that
installation of the soundtanuation equipment would satisfyetbther tenants’ concerns. Doc. 1
at 1 15. Plaintiffs allege, however, that theptinued to receive complaints regarding noise.
Doc. 1 16. Plaintiffs allege that they contidue exchange communications with U.S. Bowling
regarding completion of the sound attenuatiomgment as well as other bowling equipment.
Doc. 1 17. Plaintiffs allege that the grof was not completed because Defendant Dill
subsequently moved in the bankruptcy proceedingsrminate the project. Doc. 1 at T 21.
Plaintiffs allege Defendant Dill subsequently entered into an agreement with U.S. Bowling for
U.S. Bowling to purchase the bowling equipmerd atgnificantly reduced price. Doc. 1 at | 22.
Plaintiffs further allege that U.S. Bowling didtrftave the appropriate mtvactor’s licenses to
undertake the work contrary to state law. Doc. 24. Plaintiffs allege that Defendant Dill is
“aiding and abetting” U.S. Bolimg’s unlicensed contracting wioand conspired with U.S.

Bowling “in its unjust enrichment.” Doc. 1 at { 26.



This is not the first lawsuit Plaintiffs Steven Duran and Rick Jaramillo have pursued
against Defendant Dill in his capacity as tegsof the bankruptcy estate. On August 15, 2016,
Plaintiffs filed suit against Mr. Dill and attersal to nullify Judge Jacobvitz’s order approving
his appointment as truste8ee Duran v. DiJlCiv. No. 16-928. Chief Judge William P. Johnson
ultimately dismissed the plaintiffs’ Complaioh the bases that (1) Defendant Dill, in his
capacity as trustee, was immune from suittli2)court lacked subject matter jurisdiction
because the plaintiffs had not obtained permistigue Defendant Dill, and (3) the plaintiffs
insufficiently served himSee idDoc. 6 at 5-7.

In the present case, Defendants filed their Amended Motions to Dismiss on November 1,
2017, and November 6, 2017, respectively. Defatgleise multiple reasons as to why
Plaintiffs” Complaint should be dismissed. B@bkfendants contend thit) the Court does not
have federal question or diversjtyisdiction; (2) Plaintiffsdo not have standing to pursue
claims set forth in the Complaint, which are estvely bankruptcy estafgoperty; (3) Plaintiffs
have willfully violated the automatic stay iretlvankruptcy proceeding; and (4) Plaintiffs have
failed to comply with D.N.M.LR-Civ. 83.7 requmg corporations, partnerships, or business
entities to be represented by atieys authorized to practice ldefore this Court. Defendant
Dill separately also moves for dismissal on the biisishe is entitled to quasi-judicial immunity
in his capacity as trustee of the bankrumstate and that the Court lacks subject matter
jurisdiction because Plaintiffs failed to obtaim thermission of the Bankruptcy Court to sue him
in that capacity. Defendant Frewing separatehteads that Plaintiffeave failed to state a
claim against him.

Plaintiffs did not respond to Defendantghended Motions to Dismiss. Although the

Court’s local rules provide that a party’s tai to respond to a motion generally constitutes



consent to grant the motion, the Court “canngtant a motion to dismiss or a motion for
summary judgment based solely @aintiff's failure to respond anchust consider the merits of
the motion.”See Issa v. Comp US364 F.3d 1174, 1177-78 (10th C2003). As explained
below, because neither federal question norrdityejurisdiction existsl recommend concluding
that the Court lacks subject matter jurisdiction and thaihififs’ Complaint should be
dismissed.

Il. ANALYSIS

A. Plaintiffs Duran and Jaramillo are Not Permitted to Represent Railyard Brewing
Company, LLC and Ringside Entertainment, LLC Pro Se

As an initial matter, the @urt notes that Plaintiffs Duran and Jaramillo are proceeding
pro se There has been no entry of appearamcbehalf of Railyard Bawing Company, LLC or
Ringside Entertainment, LLC. The Supreme CouthefUnited States has directed lower courts
to holdpro selitigants' pleadings “to less stringenastlards than formal pleadings drafted by
lawyers.”Haines v. Kerner404 U.S. 519, 520, 92 S.Ct. 594, 30 L.Ed.2d 652 (1972)pfidse
litigant “nevertheless must follow the same suté procedure that goueother litigants, Green
v. Dorrell, 969 F.2d 915, 917 (10th Cir.1992), and it i$ ‘lbe proper function of the district
court to assume the role ahabcate for the pro se litigantfall v. Bellmon,935 F.2d 1106,
1110 (10th Cir.1991).

Under this district’s local rules, “a corpdmat, partnership or busise entity other than a
natural person must be represenby an attorney authorized poactice before this Court.”
D.N.M.LR-Civ. 83.7. Although it is certainly perssible for Plaintiffs Duran and Jaramillo to
represent themselv@so sein this litigation, under D.N.MLR-Civ. 83.7, they cannot represent
Plaintiffs Railyard Brewing Comparor Ringside Entertainment. Both of these Plaintiffs are

limited liability companies and atberefore obviously not naturalygens. To the extent that



Plaintiffs Jaramillo and Duran continue to pursue claims in this lawsproaselitigants, such
representation shall be limited to their individual interests.
B. Federal Jurisdiction

“Federal courts are courts of limited juristibn; they must hava statutory basis for
their jurisdiction. There are two statutory baseddderal subject-matter jurisdiction: diversity
jurisdiction under 28 U.S.C. § 1332 and fedepaéstion jurisdiction under 28 U.S.C. § 1331.”
Nicodemus v. Union Pac. Cor318 F.3d 1231, 1235 (10th Cir.20Q8)ernal quotations and
citations omitted). “If jurisdiction is challendethe burden is on the party claiming jurisdiction
to show it by a prepondance of the evidenceKarnes v. Boeing Co335 F.3d 1189, 1193
(10th Cir.2003)(citingJnited States ex rel. Hafter v. Spectrum Emergency Care 18@ F.3d
1156, 1160 (10th Cir.1999)).

Because Plaintiffs did not respond to DefartdaAmended Motions to Dismiss, the only
jurisdictional facts proffered by Plaintiffs appeartheir Complaint. Plaintiffs Duran and
Jaramillo allege that they reside and are domiciled in Santa Fe, New Mexico. Doc. lat 1 1-2.
Plaintiffs allege that Platiifs Railyard Brewing Co, and Rgside Entertainment are limited
liability companies organized under the lawsha State of New Mexico with their place of
business being in Santa Fe, New Mexico. 11 Bd4intiffs allege thaDefendant U.S. Bowling
is a corporation organized in the State of Nivwaiith its principle place of business in Chino,
California. Doc. 1 at § 5. Plaintiffs allegigat Defendant David Ewing resides in Chino,
California. Doc. 1 at § 6. Rally, Plaintiffs allege that Defendant Dill resides in Albuquerque,
New Mexico. Doc. 1 § 7. Plaintiffs do not clgrikhether they are asserting that the Court has

federal question jurisdiction orwrsity jurisdiction but insteacherely state that based on the



above facts the Court has “jurisdiction over theipa and the subject mar of this action.”
Doc. 1 at 1 10. 1 will accordingly considboth potential bases of jurisdiction.
C. Law Regarding Federal Question Jurisdiction

A federal district court has “original jwdiction of allcivil actions arising under the
Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331. Federal question
jurisdiction exists when “a federal questiorpresented on the face of the plaintiff's properly
pleaded complaint.Caterpillar, Inc. v. Williams482 U.S. 386, 392 (1987) (citirggully v. First
Nat'l Bank,299 U.S. 109, 112-13 (1936)). As “the mastiethe claim,” the plaintiff may choose
to sue in state court rather than in fedeourt “by exclusive reliance on state ladterpillar,
Inc. v. Williams 482 U.S. at 392.

The defendant may not try to sneak a feldguastion through the back door by raising a
federal defense, for “it is now settled law thatase may not be removed to federal court on the
basis of a federal defense ... even if the defenaeticipated in the plaintiff's complaint, and
even if both parties concedeathhe federal defense is thily question truly at issue.”
Caterpillar, Inc. v. Williams482 U.S. at 393 (citingranchise Tax Bd. v. Constr. Laborers
Vacation Trust463 U.S. 1, 12 (1983)%ee Nicodemus v. Union Pac. Co318 F.3d 1231,

1236 (10th Cir.2003) (“It is well siked that ‘[a] defense thatises a federal question is

inadequate to confer fexd# jurisdiction.” (quotingMerrell Dow Pharmaceuticals, Inc. v.
Thompson478 U.S. 804, 808 (1986))). While a plaintifffise to plead a federal question in his
complaint, “a defendant cannot, merely by injectinfigderal question into an action that asserts
what is plainly a state-law claim, transform #wtion into one arising aer federal law, thereby

selecting the forum in which the claim shall be litigatéc&terpillar, Inc. v. Williams482 U.S.

at 399. Even the plaintiff can only go so far in attempting to invokedédeestion jurisdiction,



because “[a]ny statements in the complaint Wigo beyond a statement of the plaintiff's claim
and anticipate or reply to agivable defense are to be disretgal” in deciding whether federal-
guestion jurisdiction existdlescalero Apache Tribe v. MartinéA9 F.2d 479, 481 (10th
Cir.1975).

In addition to the requirement that theléeal question appean the face of the
complaint, a “plaintiff's cause of action must either (i) created by federaMa or (i) if it is a
state-created cause of action, ‘its resolution must necessarily turn on a substantial question of
federal law.””Nicodemus v. Union Pac. Cor8318 F.3d 1231, 1235 (10th Cir.2003)(quoting
Merrell Dow Pharmaceuticals, Inc. v. Thompsdii8 U.S. at 808). As for the second method,
beyond the requirement of a “substantial” question of federal law aetré of the case, the
federal question must also be “actually dispyitadd its resolution must be necessary to
resolution of the cas&rable & Sons Metal Prods. v. Darue Eng'g & Mfgd5 U.S. 308, 314
(2005). Finally, the exercise tdderal-question jurisdiction muatso be “consistent with
congressional judgment abouetbound division of labor beten state and federal courts
governing the appiation of § 1331 .Grable & Sons Metal Prods. v. Darue Eng'g & Mfg45
U.S. at 313. In particular, the Court mustetmine whether recognition of federal-question
jurisdiction will federalize a “garden variety’ate law claim that will overwhelm the judiciary
with cases traditionallipeard in state court&rable & Sons Metal Prods. v. Darue Eng'g &
Mfg., 545 U.S. at 318-19 (explaining thgtere must always be assessment of any disruptive
portent in exercising federalrjadiction” in accepting “gardevariety” state law claimspee
alsoDavid L. HanselmarSupreme Court Federal Removal Jurisdiction, For the Defahgs,
65, September 2005 (“The most important consitilen is whether removal would federalize a

garden-variety tort, contract, traud claim, or whether thereseme uniquely federal aspect of



the case that, if removed, coldd adjudicated in federal cawvithout subjecting the federal
courts to a flood of original filings or removals.”).

The Supreme Court of the United States tnaderscored that “the mere presence of a
federal issue in a state cause of actiorsdu# automaticallyanfer federal-question
jurisdiction.” Merrell Dow Pharmaceuticals, Inc. v. Thompsdi8 U.S. at 813. Indeed, the
Supreme Court has “forcefullyiterated” that district courtswust exercise “prudence and
restraint” when determining whether a state eaafsaction presentsfaderal question because
“determinations about federal jurisdiction requsensitive judgments aht congressional intent,
judicial power, and the federal system.” 478 U.S. at 8Id)yis v. City of Hobart39 F.3d 1105,
1111 (10th Cir.1994).

Under the well-pleaded complaint rule, tederal question givingse to jurisdiction
must appear on the face of the complebhate Karnes v. Boeing C835 F.3d 1189, 1192 (10th
Cir.2003). This rule “makes the plaintiff the masof the claim; he or she may avoid federal
jurisdiction by exclusive reliance on state la@aterpillar Inc. v. Williams482 U.S. 386, 392
(1987).See Schmeling v. NORDART, F.3d 1336, 1339 (10th Cir.1996).

Where a federal question appears on the face of a well-pleaded complaint, federal
jurisdiction is not automatic. Federal jurisdictieguires not only a contestéederal issue, but a
substantial one, indicating a smrs federal interest in claing the advantages thought to be
inherent in a federal forungee Grable & Sons Metal Prods., Inc. v. Darue Eng'g & Nbi4p,
U.S. 308, 313 (2005). The federal issue will qudidfiya federal forum if federal jurisdiction is
consistent with congressional judgment alibatsound division of labor between state and
federal courts governingehapplication of § 1335ee Grable & Sons Metal Prods., Inc. v.

Darue Eng'g & Mfg.545 U.S. at 313-14.



D. Law Regarding Diversity Jurisdiction

“Subject-matter jurisdiction under 28 U.S.C1332(a)(1) requires:)complete diversity
among the parties; and (i) that ‘the maitecontroversy exceeds the sum or value of $75,000,
exclusive of interest and costs.Thompson v. Intel CorpNo. CIV 12—-0620 JB/LFG, 2012 WL
3860748, at *12 (D.N.M. Aug. 27, 2012) (Browning(diting 28 U.S.C. § 1332(a)). As the
Court has previously explain€titjhe Supreme Court of the Ubed States has described this
statutory diversity requirement as ‘complete déity,” and it is present only when no party on
one side of a dispute sham@Bzenship with any party on¢hother side of a disputeVicEntire
v. Kmart Corp.No. CIV 09-0567 JB/LAM, 2010 WL 553443, at *3 (D.N.M. Feb. 9, 2010)
(Browning, J.)(citingStrawbridge v. Curtiss{ U.S. (3 Cranch) 267, 267—-68, 2 L.Ed. 435 (1806),
overruled in part by Louisvill& Nashville R.R. Co. v. Mottleg11 U.S. 149, 29 S.Ct. 42, 53
L.Ed. 126 (1908)McPhail v. Deere & C0.529 F.3d 947, 951 (10th Cir.2008)). The amount-in-
controversy requirement is an “estimate of the amthattwill be put at issue in the course of
the litigation.”Valdez v. Metro. Prop. & Cas. Ins. C867 F.Supp.2d 1143, 116263
(D.N.M.2012) (Browning, J.)(citing/iIcPhail v. Deere & C0.529 F.3d at 956). The Court will
discuss the two requirements in turn.

i. Diversity of Citizenship.

For diversity jurisdiction purposes, a person's domicile determines citizeSskip.
Crowley v. Glaze710 F.2d 676, 678 (10th Cir.1983). “A pens domicile is defined as the
place in which the party has a reside in fact and an intent tornain indefinitely, as of the time
of the filing of the lawsuit.’McEntire v. Kmart Corp.2010 WL 553443, at *3 (citin@rowley v.
Glaze,710 F.2d at 678%ee Freeport—-McMoRan, Inc. v. KN Energy, 1488 U.S. 426, 428,

111 S.Ct. 858, 112 L.Ed.2d 951 (1991) ( “We have congigtkeld that if jurisdiction exists at

10



the time an action is commenced, such jurisdiicthay not be divested by subsequent events.”).
If neither a person's residence tloe location where the person lzesintent to remain can be
established, the person's domicile is that obhiser parents at the terof the person's birtlsee
Gates v. Comm'r of Internal Reven®89 F.2d 291, 294 (10th Cir.1952) (“[T]he law assigns to
every child at its birth a domicilef origin. The domicile of originwhich the law attributes to an
individual is the domicile ofis parents. It continues unéihother domicile is lawfully
acquired.”). Additionally, “while residence andizenship are not the same, a person's place of
residence is prima facie evidenof his or her citizenshipMcEntire v. Kmart Corp.2010 WL
553443, at *3 (citingstate Farm Mut. Auto. Ins. Co. v. Dy&8 F.3d 514, 520 (10th Cir.1994)).
A corporation, on the other hand, is “deemed ta logizen of any State by which it has been
incorporated and of the State where it has its principal place of busiGashiri v. Sybron Int'l
Corp.,222 F.3d 797, 799 (10th Cir.200@upting 28 U.S.C. § 1332(c)(1)).

ii. Amount in Controversy.

The statutory amount-in-controversy reganent, which presently stands at $75,000.00,
must be satisfied as between a single plaintiffasohgle defendant for a federal district court to
have original jurisdiction over the dispute;gkintiff cannot aggreate independent claims
against multiple defendants to satisfy the améoittontroversy requirement,” nor can multiple
plaintiffs aggregate their claims agaiassingle defendant to exceed the threshdhttinez v.
Martinez,No. CIV 09-0281 JB/KBM, 2010 WL 1608884, at *18 (D.N.M. Mar. 30, 2010)
(Browning, J.). If multiple defendants are joinliigble, or jointly and severally liable, on some
of the claims, however, the amounts of thosexdainay be aggregatéal satisfy the amount-in-
controversy requirement as to alfeledants jointly liable for the claimSee Alberty v. W. Sur.

Co.,249 F.2d 537, 538 (10th Cir.195%)artinez v. Martinez2010 WL 1608884, at *18.

11



Similarly, multiple plaintiffs may aggregateetlamounts of their claims against a single
defendant if the claims are not “separate and distiartin v. Franklin Capital Corp.251

F.3d 1284, 1292 (10th Cir.2001) (Seymour, Cab)pgated on other grounds by Dart Cherokee
Basin Operating Co. v. Owens— U.S. —— 135 S.Ct. 547, 190 L.Ed.2d 495 (2014). Multiple
claims by the same plaintiff against the samfemigant may be aggregated, even if the claims
are entirely unrelateceel4AA Charles A. Wright, Arthur R. Miller, Edward H. Cooper,
Vikram D. Amar, Richard D. Freer, Helen Hersffkdoan E. Steinman, & Catherine T. Struve,
Federal Practice and Procedure, Jurisdicti§r8704, at 56695 (4tlde2011). While the rules

on aggregation sound complicated, they are nptawtice: if a single plaintiff—regardless
whether he or she is the only plaintiff wivdl share in the recovery—can recover over
$75,000.00 from a single defendant—regardless whétlkeedefendant has jointly liable co-
defendants—then the court has original jurisdicover the dispute beeen that plaintiff and

that defendant. The court can then exersiggplemental jurisdiction over other claims and
parties that “form part of the same caseamtroversy under Article Ill,” 28 U.S.C. § 1367(a),
meaning that they “derive fromc@mmon nucleus or operative fadtJhited Mine Workers of
Am. v. Gibbs383 U.S. 715, 725, 86 S.Ct. 1130, 16 L.Ed.2d 218 (1966).

Satisfaction of the amount-icontroversy requirementust be established by a
preponderance of the evidenSze McPhail v. Deere & Ch29 F.3d at 953. In the context of
establishing an amount-in-controversy, the ded@mdeeking removal could appear to be bound
by the plaintiff's chosen amount of damages in the complaint, which would seem to allow a
plaintiff to avoid federal jurisdtion “merely by declining to allge the jurisdictional amount [in
controversy]."McPhail v. Deere & C0.529 F.3d at 955. The United States Court of Appeals for

the Tenth Circuit's decision McPhail v. Deere & Cohas foreclosed such an option from a

12



plaintiff who wishes to remain in state cowtcPhail v. Deere & Coholds that a defendant's
burden in establishing jurisdictioifacts is met if the defendaptoves “jurisdictional facts that
make it possible that $75,000 is in play.” 529 F.3d at 955.
E. The Court Does Not Have Federal Question Jurisdiction

It is apparent that no federal law appearshe face of Plaintiffs’ Complaint. As noted
above, Plaintiffs’ Complaint asserts three caudeaction: (1) brezh of contract; (2)
promissory estoppel; and (3) negligent misrepresenta#dtmough difficult to parse which
facts are alleged to suppohe various causes attion, these appear to tgarden variety” state
law causes of action. Given that Plaintiffs’ is asserting state law claims, the Court further notes
that there is no basis to condk that Plaintiffs’ claims “necessarily turn on a substantial
guestion of federal law.’Nicodemus v. Union Pac. Cor@318 F.3d 1231, 1235 (10th
Cir.2003)(quotingMerrell Dow Pharmaceuticals, Inc. v. Thompsdi8 U.S. at 808). For
instance, the contract underlyiRgpintiffs’ breach of contract aim provides that California law
would apply to all disputes arising under tloattact. Doc. 1-1 at 24. Further, even giving
Plaintiffs the benefit of the doubt, the Court is uedb conceive of aitsiation in which either
the promissory estoppel or negligent misrepraation claims would implicate substantial
guestions of federal law. Accordingly, | resmend concluding that there is no basis for the
Court to exercise feddrguestion jurisdiction.

F. The Court Does Not Have Diversity Jurisdiction
As noted above, Plaintiffs are New Mexico citizens for purposes of diversity jurisdiction

and at least one Defendant, Defendant Dilhl$® a New Mexico citizen. Accordingly, the

! Plaintiffs also appears to assertause of action for punitive damages. Doc. 1. However, “punitive damages are
not a stand-alone claim” and should not be set out as a separate cause dbaidn:. Locksley785 F.Supp.2d
1074, 1145 (D.N.M2011). The Court accordingtoes not consider ¢tpunitive damages claim as a viable cause of
action for purposes of its analysis.

13



requirement of complete diversiity not present in this caseee Ravenswood Inv. Co., L.P. v.
Avalon Correctional Service$51 F.3d 1219, 1233 (10th Cir. 2011) (“When diversity is
premised on diversity of citizenship under 2&IEC. § 1332(a)...each plaintiff must be diverse
from each defendant to have what is knownasplete diversity.”). Because there is not
complete diversity, | recommemodncluding that the Court canmtercise diversity jurisdiction
over this suit.

For the above stated reasons, | recomnoemdluding that the Court does not have
subject matter jurisdiction over Plaintiffs’ Comipia Given this lack ojurisdiction, the Court
concludes that it is unnecessary to considisflendants’ remainingrguments as to why
Plaintiffs’ claims should be dismisse&ee Gerald v. Lockslgy85 F.Supp.2d 1074, 1109 n.4
(D.N.M. 2011) (noting that whettde court lacks subject matterigdiction, it is improper to
make further rulings regardy those defendants).

G. Defendant Dill’'s Motion for Sanctions

Defendant Dill contends that sanctions should be entered against Plaintiffs because
following Chief Judge Johnson’s previous decisismissing Plaintiffs’ Complaint, Plaintiffs
were on notice that the trustee of the estagaigled to quasi-judicial immunity and that they
must receive permission in the bamiicy proceeding to sue the trusteBee Duran v. DillCiv.
No. 16-928, Doc. 6 at 5-7 (D.N.M. Nov. 16, 2016).

Courts have the inherent power to lsanctions in response to abusive litigation
practicesSee Chambers v. NASCO, IOl U.S. 32, 43, 111 S.Ct. 2123, 115 L.Ed.2d 27
(1991);Roadway Express, Inc. v. Pipdd7 U.S. 752, 756, 100 S.Ct. 2455, 65 L.Ed.2d 488

(1980). This Court has the inherent poweimgpose a variety of sanctions on litigants to

2 Defendants U.S. Bowling and Frewing did not move for sanctions against Plaintiffs arefdrénémit
consideration of sanctions Befendant Dill's request.

14



regulate its docket, promote judicidfieiency, and deter frivolous filingSee ADS Fin. Servs. v.
United StatesNo. COV. 95-1469, 1997 WL 382110, *1 (DM Mar. 26, 1997)(unpublished
decision)(Hansen, J.)(citifgartinez v. Internal Revenue Servi@d4 F.2d 71, 73 (10th
Cir.1984)). Because the exercise of the court'sreriigopower is not goverdeby rule or statute,
see Chambers v. NASCO, Ire01 U.S. at 43, 111 S.Ct. 2123, the power “must be exercised
with restraint and discretionRoadway Express v. Pipe¥47 U.S. at 764, 100 S.Ct. 2455. As
the United States Court of Appeals the Tenth Circuit has explained:

When deciding to impose sanctions oradnsive litigant the court must balance

two competing interest$l) the litigant's constitutional right of access to the

courts,see Bounds [v. Smith430 U.S. [817,] 821, 97 S.Ct. 1491, 52 L.Ed.2d 72 |

(1977) ]; and (2) the court's inhetegower to regulate its docksge Link v.

Wabash R.R370 U.S. 626, 629-31, 82 S.Ct. 1386, 8 L.Ed.2d 734 (1962);

also Roadway Express, Inc. v. Pipé4,7 U.S. 752, 764, 100 S.Ct. 2455, 65

L.Ed.2d 488 (1980).

Green v. Price76 F.3d 392, 1996 WL 56075, *2 (10thr@R96)(unpublished decision).

The right of access to the courts is nadabte or unconditional; a plaintiff has no
constitutional right to bring ivolous or malicious lawsuit§See Depineda v. Hemphii4 F.3d
946, 948 (10th Cir.1994)(“Plaintiff has no absojutaconditional right of access to the courts
and no constitutional right of access to prosedtvolous or malious actions.”)(citing
Winslow v. Hunterl7 F.3d 314, 315 (10th Cir.1994)xipati v. Beaman878 F.2d 351, 353
(10th Cir.1989). Although “[l]itigiousness alonelMnot support an injunction restricting filing
abilities[,] ... injunctions are pr@p where the litigant's abusie@d lengthy history is properly
set forth.”ld. If a plaintiff has a lengthy history of rejiteve filings and alise of the judicial
process, a court may, in its discretion, imposetans on future filings of a litigant under its

“inherent power to enter orders necessay appropriate in aid of our jurisdictiorDepineda v.

Hemphill,34 F.3d at 948 (imposing sua sponte §ans on a criminal defendant who filed
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eleven pro se appeals in approximately sergg“Based on plaintif§' history of repetitive

filings and abuse of the judicial process, e sua sponte chosen to impose appellate
sanctions on plaintiff's futurdings in this court ‘commensate with our inherent power to

enter orders “necessary or appropriatedioh of our jurisdiction’ under 28 U.S.C. 8
1651(a).”)(quotingVinslow v. Hunterl7 F.3d at 314-15). A court may impose reasonable filing
restrictions on a plaintiff so long as the courtlmiies guidelines on howelplaintiff may file a
subsequent action and provides ghaintiff an opportunity to spond to the protective ordéd.
(citing Tripati v. Beaman878 F.2d at 354).

The Court understands Defendant Dill's frustrations. This is the second time Plaintiffs
have filed a lawsuit against hiim his capacity as trustee irspopnse to their displeasure with
developments in the bankruptcy proceedingsedal] Plaintiffs are, in effect, utilizing these
lawsuits as de facto appeals of adversergetations in the bankruptcy proceedings. For
instance, in the previous lawsuit before Gledge Johnson, Plaintifigere unhappy with the
appointment of Defendant Dill andettefore filed claims challengings impartiality in an effort
to have him removed as trust®iran v. Dill, Civ. No. 16-928, Doc. 6. Their claims were, of
course, the same objections Plaintiffs adwahagainst his appointment in the bankruptcy
proceedings. After Chief Judge Johnson disrdigdaintiffs’ first lawsuit against Defendant
Dill on the basis that, as trustee, Defendant Biéntitled to quasi-judicial immunity and
Plaintiffs failed to obtain permission in banktcy court to sue hinRlaintiffs are again
attempting to sue him. Plaintiffs’ presenttgs founded on Plaintiffs’ objections in the
bankruptcy proceedings to the sale of the lomywequipment. Bank. Proc., Doc. 629 at 7-8.

When Judge Thuma denied those objectionsn#ffaiimmediately filed the present lawsuit
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without regard for Chief Judge Johnson’s previaudsg. Given this, Plaintiffs’ actions are
frivolous at best andbusive at worst.

The posture of this case is similar to tha€lark v. Meijer 376 F.Supp.2d 1077 (D.N.M.
2004). InClark, the court entered filing restrictions on the plaintiffs’ future attempts to sue the
defendants. The plaintiffs hadong history of filing lawsuitagainst the defendants but the
most relevant facts for purposes of the court’s award of sanctions was that the plaintiffs initiated
a second suit in New Mexico against the defendaifites their first suit wadismissed for lack of
personal jurisdictionld. at 1086. The court concluded that “[t]Hding of this suit after a court
within this district already determined the issue of personal jurisdiction indicates the [plaintiffs’]
willingness to abuse the Court’s judicial pess in hopes of achieving a personal pecuniary
benefit.” 1d. The court therefore imposed filing nastions on the plaintiffs and granted
defendants their reasonable attorneys’ feeso#imel expenses in preparing their motion to
dismiss.Id. at 1087.

In an effort to deter future misconductecommend that filing resttions be placed on
Plaintiffs to prevent future frivolous lawsu#gainst Defendant DillAs noted above, Chief
Judge Johnson’s previous dismissal of Plaintpgfsor lawsuit against Cfendant Dill concluded
that Defendant Dill, in his capacity hankruptcy trustee, is immune from siiuran v. Dill,

Civ. No. 16-928, Doc. 6 at 5-6. Second, Chief Judlgfenson dismissed that lawsuit because
Plaintiffs did not obtain permsion in bankruptcy court to sue Defendant Dill pursuant to the
Bartondoctrine. See idat 6 (citingSatterfield v. Malloy700 F.3d 1231, 1234 (10th Cir. 2012)).
| therefore recommend that as @gwndition to filing future lawsuits Plaintiffs be required to (1)
file a petition with the Clerk of Court requisg leave to file a pro se proceeding against

Defendant Dill, (2) plaintiffs file with Clerk o€ourt a notarized affidavit setting out the basis of
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the causes of action they intend to purswsresy Defendant Dill and specifically why the
intended causes of action are not directed tdizefendant Dill in his capacity as the
bankruptcy trustee, or (3) thidtey have received permissiondankruptcy court to bring suit
against Defendant Dill. | further recommendttbefendant Dill be granted reasonable
attorneys’ fees and other expensesonnection with the preparat of his motion to dismiss.

II. CONCLUSION

For the above stated reasons, | recommend that:

e Defendant Craig Dill's Amended Motion to Disssifor Failure to State a Claim, Lack of
Jurisdiction, and Motion for Sanctionsd® 11) be GRANTED and that sanctions
consistent with those outlined aleolve entered against Plaintiffs;

e Defendants David Frewing and U.S. Bowlisgimended Motion to Dismiss, or in the
alternative, Motion to Stalroceedings be GRANTED.

Because | recommend that these Motions betgd, | ultimately recommend that Plaintiffs’

Complaint be dismissed with prejudice.

MAGISTRATE

THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAYS OF SERVICE of a copy of
these Proposed Findings and Recommended Dispositiomidefile written objections with the Clerk of the
District Court pursuant to 28 U.S.C. § 636(b)(&)party must file any objectionswith the Clerk of the District
Court within the fourteen-day period if that party wants to have appellde review of the proposed findings
and recommended disposition. Iho objections are filed, ncappellate review will be allowed.
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