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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

DENNIS W. MONTOYA,
Plaintiff,
VS. No. 17 CV 693 JAP/JHR

DANIEL J. O'FRIEL and
O'FRIEL & LEVY, P.C,,

Defendants.
MEMORANDUM OPINION AND ORDER

In DEFENDANTS’ MOTION TO DISMSS (Doc. No. 9) (Motionj,Defendants Daniel
J. O’Friel (O’Friel), an attorey, and the law firm of O’Friek Levy, P.C., (together Defendants)
ask the Court to dismiss the claim broulghtPlaintiff Dennis W. Montoya (Montoya) for
violation of the Fair Debt CollectioAractices Act (FDCPA), 15 U.S.C. § 1682seqSee
COMPLAINT FOR VIOLATION OF THE FAR DEBT COLLECTION PRACTICES ACT
(Doc. No. 1) (Complaint). Defendants argue they not subject to the FDCPA because they are
not “debt collectors” as defideunder the FDCPA. Alternatively, Defendants contend that when
Montoya filed Chapter 7 bankruptcy, his claiecame property of his bankruptcy estate, and
Montoya has no standing to bring this clabefendants maintain that under the Bankruptcy
Code and the Federal Rules, the Chapférustee must prosecute this claim.

After carefully considering all argumentsetourt finds that the Complaint fails to
sufficiently allege that Defendés were debt collectors within the meaning of the FDCPA.

Consequently, the Court will dises the Complaint with prejudice. Since the claim fails as a

! The Motion is fully briefed. SeeRESPONSE IN OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS
(Doc. No. 13) (Responsepd DEFENDANTS’ REPLY IN SUPPORT OF THEIR MOTION TO DISMISS (Doc.
No. 14) (Reply).
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matter of law, the Court will not address the substituof the Chapter 7 trustee as the real party
in interest under Fed. R. Civ. P. 17(a)(3).

l. STANDARD OF REVIEW

Under Rule 12(b)(6) a court may dismissaral “for failure tostate a claim upon which
relief can be granted[.]” Fed. R. Civ. P. 1Z@). “The court’s function on a Rule 12(b)(6)
motion is . . . to assess whether the plaintiffmiptaint alone is legally sufficient to state a claim
for which relief may be grantedBrokers’ Choice of America, tnv. NBC Universal, Inc757
F.3d 1125, 1135 (10th Cir. 2014) (citiMjller v. Glanz 948 F.2d 1562, 1565 (10th Cir. 1991)).
In evaluating a Rule 12(b)(6) motion, the court must “accept as true all well-pleaded facts, as
distinguished from conclusorylegations, and view the factstime light most favorable to the
nonmoving party.’Maher v. Durango Metals, Incl144 F.3d 1302, 1304 (10th Cir. 1998). Even
though the court must accept as true all well-pleddets in the complaint, the court is under no
obligation to accept bawdnclusory allegationgiall v. Belmon 935 F.2d 1106, 1110 (10th Cir.
1991). And the court is not required to acdegal conclusions without factual suppdell Atl.
Corp. v. Twombly550 U.S. 544, 557 (2007Ashcroft v. Igbal556 U.S. 662, 679 (2009). To
summarize, a complaint must contain sufficietfial allegations “to raise a right to relief
above the speculative level, on tmsumption that all the allegatioinsthe complaint are true. . .
" Twombly 550 U.S. at 555.

In ruling on a motion to dismiss, a court tyglily considers only the well-pleaded facts
alleged in the complainMartin v. Central States Emblems, Int50 F. App’x 852, 857 (10th
Cir. Oct. 11, 2005) (unpublished) (citi@punty of Santa Fe v. Pub. Serv. Co. of N341 F.3d
1031, 1035 (10th Cir. 2002)). However, a court may also consider documents referred to in a

complaint, without converting a motion to dig®siinto a motion for summary judgment, if the



documents are central to the plaintiff's claindahe parties do not disfe their authenticity.
Martin, 311 F.3d at 103gciting County of Santa HeA court may also consider documents of
which the court may take judicial notic®.E.C. v. Goldston®52 F. Supp. 2d 1060, 1190
(D.N.M. 2013).

. BACKGROUND

A. Federal Civil Rights Case No. 05 CV 1155 JB/LAM

On November 4, 2002, Dennis O’Brien (O’'Brieth)en a sergeant with the Santa Fe
Sheriff's Office (SFSO), shot Walter MitchéMitchell), who was allegedly intoxicated,
mentally ill, and threatening O’Brien with a ewd during a domestic abuse call. In the First
Judicial District Court, Santa Fe County, NMexico, Mitchell was found guilty but mentally ill
on the charge of assault with a deadly weaftate v. Mitche]ID-101-CR-2002-1027.

On November 2, 2005, Montoya, then a prantcttorney, filed a wil rights lawsuit on
behalf of Mitchell against the City of Sarfta, the Santa Fe Police Department, and “Dennis
O’Brian [sic].” Mitchell v. City of Sata Fe and Dennis O’BrierNo. 05 CV 1155 JB/LAM,
COMPLAINT FOR CIVIL RIGHTS VIOLATIONS (Doc. No. 1) (D.N.M.)Nitchell
Complaint). Return of service for tiMitchell Complaint was executed indicating service on
O’Brien and the City of Santa Fe.

On April 20, 2006, Mitchell filed a RST AMENDED COMR.AINT FOR CIVIL
RIGHTS VIOLATIONS (Doc. No. 13)Nlitchell FAC) replacing Defendd City of Santa Fe
with Defendant Board of County Commissionefshe County of Santa Fe (the County);
correcting the spelling dD’'Brien’s name; and identifying O’lBen as “[a] Deputy Sheriff with

the Santa Fe Sheriff's Departmerid’ No return of service was filed for tivditchell FAC. In



theMitchell FAC, Mitchell alleged that O’Brien shaim from behind a total of three timdd.
11.

Neither O’Brien nor the County responded to khigchell Complaint and th#litchell
FAC. Mitchell v. City of Santa Fe and Dennis O’Brjé¥o. 05 CV 1155 JB/LAM,
MEMORANDUM OPINION AND ORDER (Doc. No60) (Relief from Default Judgment
MOO) at 2 (D.N.M. Mar. 31, 2011). On April 11, 2006, Montoya on behalf of Mitchell filed a
motion for default judgment against O'Brien assgrthat O’'Brien was properly served with the
Mitchell Complaint.ld. On April 12, 2006, the Clerk of the Wed States District Court for the
District of New Mexico docketed antry of default against O’Brieid. at 2-3. On May 9,
2006, the Honorable United States District Judlgmes O. Browning entered an order granting
Mitchell’s application for default judgmerit. at 32 A hearing on damages was scheduled for
June 16, 2004d. Mitchell, however, did not personalserve O’Brien with notice of the
hearing.d. At the beginning of the schedulbdaring on damages, Montoya withdrew
Mitchell’s jury demand for purposes of the hearilig However, Montoya argued that if
O’Brien made an appearance in the case, Mitekstrved the right teenew his jury demand.
Id.

On May 9, 2007, Judge Browning ruled on two legal issues in a MEMORANDUM
OPINION AND ORDER (Doc. No18) (Default Judgment MOOI. at 4. First, Judge
Browning ruled that Mitchell wasot required to serve O’Brienith notice of the hearing on

damagesld. Second, Judge Browning ruled that unded.Fe Civ. P. 38(d), Mitchell could not

2 Mitchell asserted that service on O'Brien was reliabéeause O’'Brien was an actigety deputy sheriff with the
Santa Fe County Sheriff's Department and another deputy sheriff of the same departme’Beieed
MEMORANDUM OPINION AND ORDER (Doc. No. 60) & (D.N.M. Mar. 31, 2011) (citing Transcript of
Hearing on Motion to Set Aside Default Judgment).
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unilaterally withdraw his jury deand; therefore, Mitchell’'s damages had to be determined by a
jury. 1d.

On December 10, 2007, a jury trial on dansag@s held. Clerk’s Minutes (Doc. No. 46).
The jury awarded Mitchell $2.5 million in compensatory damages and $500,000 in punitive
damages. Relief from Default Judgment M@Q%t. On December 28, 2007, Montoya on behalf
of Mitchell filed a notice of voluntary disssal under Fed. R. Civ. P. 41, and the Board of
Commissioners of the County of Santa(Beard) was dismissed from the cds$e. On
December 31, 2007, Judge Browning erdead-inal Judgment against O’Bridd. Sometime
after the Final Judgment was entered, Mitchell died.

On March 23, 2010, the Board and O’Briendilen independent action as a motion under
Fed. R. Civ. P. 60(d)(1) seekingwacate the $ 3 million Final Judgmém¥litchell v. City of
Santa Fe and Dennis O’Brieio. 05 CV 1155 JB/LAM, Defendants’ Independent Action for
Relief from Judgment (Doc. No. 49). The Boardd O'Brien asserted that service of khigchell
Complaint and thdlitchell FAC was deficient or non-existerthat neither the Board nor
O’Brien received notice of the lawsuit; and that jary trial on damages and the entry of the $ 3
million Final Judgment violated the Baks and O’'Brien’s due process rightd. at 7-9. Judge
Browning denied that requestricluding that relief could bgranted only through a separate
action instead of a motion in thditchell case. Relief from Default Judgment MOO at 7.

On May 11, 2011, the Board and O’'Brien filediadependent action against Mitchell's

estateSeeO’'Brien v. David E. Mitchell, Personal Reesentative of the Estate of Walter

3 [T]he plaintiff may dismiss an action without a court order by filing . . . a notice of dismisse iego

opposing party serves either an answer or a motion for summary judgment[.] Fed. R. Civ. P. 41(a)(1)(A)()).

* “This rule does not limit the court’s power to . . textain an independent action to relieve a party from a
judgment, order or proceeding[.]” Fed. R. Civ. P. 60(d)(1). “If the right to make a nistiost by the expiration of
the time limits fixed in these rules, the only other procedural remedy is by a nedepeident action to set aside a
judgment upon those principles which have heretofore been applied in such an action.” FedP R6@advisory
committee notes to the 1946 amendment.



Mitchell, Case No. 11 CV 409 JB/WDS, COMPLAINO SET ASIDE JUDGMENT (Doc. No.
1). The parties settled that case aneadro vacate the Final Judgment inNhtehell case. On
December 13, 2012, Judge Browning enter&TIPULATED ORDER VACATING FINAL
JUDGMENT AND DISSOLVING LIS PENDENS (Bc. No. 61) in Case No. 05 CV 1155
JB/LAM, and a STIPULATED ORDER VACATING FINAL JUDGMENT AND
DISSOLVING LIS PENDENS (Doc. No. 68) Case No. 11 CV 409 JB/WDS.

B. Malicious Abuse of Process CaseNew Mexico State Court

On December 22, 2011, O’Brien, represerig®’Friel and O’Friel & Levy, filed a
claim against Montoya for malicious abuse of pssca the First Judicial District Court, Santa
Fe County, New Mexico. O'Brienllaged that Montoya violated Btien’s due process rights in
theMitchell case by purposefully failing to propgderve O’Brien; obtaining a default
judgment; and acquiring a jury awardd#mages in the amount of $3 milli@'Brien v.
Montoya D-101-CV-2011-03850.

The parties filed cross motions for sunmgnpudgment. Montoya argued on summary
judgment that O’Brien’s claim was barred undex thur-year statute of limitations. On July 31,
2014, the court denied that motion finding thaBf&n’s cause of action accrued when O’Brien
allegedly first learned about the default judgment on February 22, 2011. O’Brien moved for
summary judgment on the merits. The distciotirt granted O’Brien’s motion for summary
judgment and awarded judgment in faediO’Brien in the amount of $500,000Montoya
appealed that ruling to the WeMexico Court of Appeals.

On October 22, 2014, O’Friel, and O’FrilLevy, on behalf of O’Brien, filed a
Transcript of Judgment iBandoval County, New Mexico, whavontoya resided. O’Friel, on

behalf of O'Brien, initiated gaishment proceedings againsbMoya, and Montoya paid a total

® The court awarded actual damages of $1®2( and punitive damages of $384,000.00.
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of $7,000 toward the $500,000 judgment in monthérements. The $7,008 deposited in the
O’Friel & Levy trust account.
1. New Mexico Court of Appeals

On July 5, 2016, the New Mexico Court of Aggds reversed the digtt court’'s summary
judgment rulings. The Court of Appeals held tthetre was conflicting evidence regarding when
O’Brien first learned about thditchell case, due to a press report, which would have been the
triggering event to start the limitations cloick O’'Brien’s malicious abuse of process claim
against Montoya. The court cdaded that if O’'Brien knewgr should have known, about the
civil rights lawsuit earlier than he claimedhave learned about it, the claim would be barred.
See O’Brien v. Montoy#yo. 34,287, MEMORANDUM OPINION, 2016 WL 4368536 (N.M.
Ct. App. July 5, 2016) (unpublished) (Mot. Y. The Court of Appeals remanded the case
back to the First Judial District Court.

2. Chaptei7 Bankruptcy

On remand, the First Judicial District Coset the case for bemd¢rial on July 24, 2017.
However, on July 17, 2017, Montoya and his Jilied a Chapter 7 Bankruptcy petition in the
Bankruptcy Court for the Birict of New Mexicoln re Montoya Bankr. No. 17-11823-t7
(Bankr. D.N.M.). Consequently, all proceedirgshe malicious abuse of process case were
stayed. In Bankruptcy Court, O’Brien filed a tiom to lift the automtac bankruptcy stay, and
the Bankruptcy Court held a finaldméng on that motion on October 27, 2017.

On October 10, 2017, the Chapter 7 Trudkskyard Mazel, entered a Report of No
Distribution stating thatthere is no property available forstiiibution from the estate over and
above that exempted by law. Pursuant to [RedBankr. P.] 5009, | hereby certify that the estate

of the above-named debtor(s) has been fully adht@red. | request thabe discharged from



any further duties as trustedn’re Montoya Bankr. No. 17-11823-t7 Chapter 7 Trustee’s Report
of No Distribution (Doc. No. 41). Montoya listed this FDCPA claim as an asset of his
bankruptcy estat&eeSchedule A/B Property (Doc. No. 26) at 5. 7.

On October 13, 2017, O’Brien filed an adwassproceeding in the Bankruptcy Court.
See O’Brien v. Mowtya (In re Montoyg)No. 17-1080-t, COMPLANT TO DETERMINE
DISCHARGEABILITY OF A DEBT (Doc. No. 1) arguing that any judgment for damages
entered in the malicious abuse of proaesse would be non-dischargeable in Montoya’s
bankruptcy. 11 U.S.C. § 523(a).

On November 21, 2017, Bankruptcy Judge @aMiuma denied O’Brien’s motion for
relief from stayln re Montoya No. 17-11823-t7, OPINION (Do&No. 53). Judge Thuma found
that the malicious abuse of process clains Wannected to the bankruptcy case because it
would liquidate a claim of the oninterested creditor [O’Brien].Id. at 5. Judge Thuma ruled
that the bankruptcy court wouttbt only determine the merits @fBrien’s claim, it would also
determine if O’Brien’s judgment debt waon-dischargeable in the bankruptcy Caee jssue
that could not be decided by the state cddrtat 5-9. Judge Thuma concluded that “keeping the
stay in place, the Court can determine all issinetuding the statute of limitations, liability,

damages, and dischargeability. Bignificant delay should resultd. at 10.

® Because Montoya is now ankruptcy, even if Montoylaad a valid claim under the FDCPA, the claim is an asset
of Montoya’'s Chapter 7 bankruptcy estdtere DC Energy, LLC555 B.R. 786, 790 (Bankr. D.N.M. 2016). Once a
bankruptcy estate is establishedhe'bankruptcy trustee becomes theespntative of the estate and has the
capacity to sue and be sued on behalf of the estatee”Cook,520 Fed. App’x 697, 701-02 (10th Cir. 2013). Thus,
Montoya would have no standing to pursue the claim unless and until the Chapter 7 Trustee abandonsSke claim.
Cohen v. Property Owners Comm. of Rio Rancho Valley Estates (In re Cbeid}10-15616 JR, Adv. No. 11-

1198 J, 2012 WL 1192779, at *3 (Bankr. D.N.M. Apr. 10, 2012) (dismissing tort and civil rights claims for lack of
subject matter jurisdiction, but staying the ruling to give the Chapter 7 trustee time to decide whether to be
substituted as real party in interest). Since the Court is dismissifr@pRA claim under Rule 12(b)(6), the
substitution of the Chapter 7 trustee as the real party in interest becomes moot.

" O'Brien’s adversary proceeding was premised oratement that any judgment against Montoya was non-
dischargeable under 11 U.S.C. § 523 (a)(2)(A) (money obtained by actual fraud); or § 523(a){6 ) &

injury to creditor through willful or malicious actions).



C. Disgorgement Action in NeMexico Thirteenth Judicial District Court

On June 26, 2017, prior to the Court of &pfs opinion, Montoya filed a disgorgement
action against O’Friel and his firfor return of the $7,000. No. D-1329-CV-2017-1310.

D. The Current FDCPA Claim in this Court

On July 1, 2017, Montoya filed his Complaghaiming that after the Court of Appeals
reversed summary judgment in favor of O’Braamd against Montoya, O’Friel and his law firm
violated the Fair Debt CollectidPractices Act, 15 U.S.C. § 1682seq(FDCPA) by refusing
Montoya'a demand to return the $7,000 hielthe O’Friel & Levy trust account. FDCPA
Complaint {1 17—28. Montoya also claims t©@&triel and his firmviolated the FDCPA by
refusing the demand to remove the Transcripgluaflgment filed in theourt records of Sandoval
County.ld.

1. DISCUSSION

On July 20, 2017, Defendants filed the Motioaking several arguments for dismissal of
the Complaint; however, in the Reply brief, Dedants pared their arguments down to just two.
First, Defendants argue that Montoya failed to properly allege fastgpfmrt a plausible claim
under the FDCPA, which only allows claims agalidgtbt collectors” as ded in the statute.
Alternatively, Defendants contend that since Montfilgal Chapter 7 bankruptcy, he cannot
prosecute this lawsuit as thal@arty in interest; and the @pter 7 trustee must be given a
reasonable time to “ratify, join, or be substituteid an action.” Fed. R. Civ. P. 17(a)(3). Since

the Court will grant the Motioon the first basis, the Couwxill not address the second.



A. Montoya has failed to pleadlagally plausible FDCPA claim.

Congress enacted the FDCPA in 1977 to couhtabusive, deceptive and unfair debt
collection practices sometimes used by debectikrs against consumers. 15 U.S.C. § 1692. The
Act allows an aggrieved party to recover dges attorney’s fees and costs. 15 U.S.C. §
1692k(a). However, a plaintiff need not show anjual damage to be entitled to statutory
damages up to $1,000 plus costs and attorney’sltkes.

Defendants argue that Montoya did not pleads that would allow an inference that
Defendants are “debt collectors” under thedHA. A “debt collector” is defined as,

any person who uses any instrumentalitynéérstate commerce or the mails in

any business the principal purpose ofakhs the collection of any debis;, who

regularly collects or attempts to collecteditly or indirectly debts owed or due

or asserted to be owed or due another.

15 U.S.C. § 1692a(6) (emphasis added). The Fd&plies to lawyers and law firms that

regularly engage in debt-collém activity, “even when that activity involves litigation[.]”

Miljkovic v. Shafritz & Dinkin, P.A.791 F.3d 1291, 1297 (11th Cir. 2015¢e also James v.

Wadas 724 F.3d 1312, 1316 (10th Cir. 2013) (affirmingnsoary judgment iriavor of lawyer

because facts did not show that lawyer regularly engaged in colleatiboss on behalf of

clients). Both Montoya and Defendants agree timafprincipal purpose of Defendants’ business

is not debt collection. Thus, to avoid dismisééhntoya must adequately allege facts to show

that Defendants regularly engagecoilections activities for client§ee Heintz v. Jenkins14

U.S. 291, 299 (1995) (holding that an attorney regularly engaged in litigation to recover balances
due on defaulted car loans was a “daditector” under 15 U.S.C. § 1692a(6)).

In the Complaint, Montoya alleges that Defemidavere “debt collectfs] as defined by

15 U.S.C. 8§ 1692a(6).” (Compl. 11 5-6.) Montoya albeges that during the appeal to the New

Mexico Court of Appeals, Defendants “acteddabt collectors for their client, Dennis
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O’Brien[]” (Compl. 1 12.) And, Montoya assettgt “in their capacity as debt collectors,
Defendants filed a Transcript of Judgment wita Clerk of PlaintifiMontoya’s home county”
(Id. § 13); and “in their capacigys debt collectors, Defendaffited garnishment pleadings and
entered into an agreement to accept S@rerusand Dollars ($7,000.00) in payments from
Plaintiff Montoya toward thaforementioned judgment.id,  14.f These are the only
allegations in the Complaint related to Defendasiiztus as debt collectors under the FDCPA.
As Defendants point out, coutiave dismissed complaints containing similar conclusory
allegations that defendants wédebt collectors” along with menecitations of the statutory
definition. For example, i€ook v. Hamrickthe United States District Court in Colorado
dismissed an FDCPA claim against the defenttamyers because the plaintiff “merely parrot
[ed] the language of § 1692a(6) to assert [defetjdma ‘debt collectorivithin the meaning of
the Act . . . and offer[ed] no factual basis tmclude that [defendant¢gularly represent[ed]
creditors in consumer or any other debllection activities.” 278 F.Supp.2d 1202, 1205 (D.
Colo. 2003) (internal citations omittecee also Alleyne v. Midland Mortg. Chlo. Civ. A. 05-
CV-02412 PS, 2006 WL 2860811, at ** 2—3, * 11 (blo. Sept. 12, 2006) (unpublished)
(granting motion to dismiss FDCPA claim becapkentiff failed to provide a factual basis in

the complaint for a finding that law firm “gellarly engaged in conmer debt-collection

& Montoya further alleges that by refusing to return the $7,000 collected from Montbyg egfusing to remove

the lis pendens filed in Sandoval County, Defendants have violated the FDCPA 88 1692e, 1692¢e(2)(A),
1692e(2)(B), 1692¢e(8), and 1692e(10). (Compl. 1 28-29.) Section 1692e(2)(A) provides that a debt collector may
not use “false, deceptive, or misleadiegresentation or means in connectidgtivihe collection of any debt. . . .
through the false representation of the character, amount, or legal status of any debt.C1§ W692e(2)(A).
Subsection (2)(B) prohibits a debt collector from making a false representation of “any servicesirende
compensation which may be lawfullgaeived by any debt collector for tbellection of a debt.” 15 U.S.C. §
1692e(2)(B). Subsection (8) prohibits “[clommunicating or threatening to commaitécahy person credit
information which is known or which should be known to be false, including the failure to communicate that a
disputed debt is disputed.” 15 U.S.C. § 1692¢(8). Subsection (10) prohibits “[t]he use of anyfakentation or
deceptive means to collect or attempt to collect any ddbtaltain informatin concerning a consumer.” 15 U.S.C.
§ 1692e(10).
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litigation on behalf of editor clients.”). Therefore, quotatiofrem the statutory definition are
insufficient to satisfy the pleadly requirement for FDCPA claimSeeBilal v. Chase Manhattan
Mortgage Corp.No. 05 C 7120, 2006 WL 1650008, at *3 (N.D. Ill. June 13, 2006)
(unpublished) (dismissing an FDCPA complaint giatply stated that the defendants were debt
collectors as defined in the statute without amagcttial basis that any of the Defendants are debt
collectors as defined by the FDCPA.").

In addition, specific allegatiorebout debt collg¢mn activities in a certain case are
insufficient to meet the pleading standard. Astexd by the Fifth Circuit Court of Appeals in
Kaltenbach v. Richards[u]lnder [15 U.S.C. § 1692a(6)], angs general, not specific, debt
collection activities are determinative of whettiegy meet the statutory definition of a debt
collector. Whether a debt collector’s specific aatqualifies as the colléon of a debt may or
may not be relevant when determining whether the party must comply with other, specific
substantive requirements of the FDCPA, but thatseparate inquiry from whether the party
meets the general statutory definition afedot collector.” 464 F.3d 524, 529 (5th Cir. 2006).
Therefore, Montoya'’s allegatiotisat Defendants engaged in collection activities in this case
have very limited significance when deténing the validity of the FDCPA claimd.

In contrast, the Eleventh Circuit Court of AppealReese v. Elliseversed a decision
dismissing claims by a plaintiff o alleged that, based on pubicords, a law firm defendant
had sent collection letters to more ti#® people in the previous year. 678 F.3d 1211, 1218
(11th Cir. 2012) (finding that complaint plabbi alleged that law firm was a “debt collector”
under FDCPA)See also Haynes v. McCalla Raymer, | PG13 WL 2452241, at * 3 (N.D. Ga.
June 5, 2013) (finding sufficientlagations to support claim agat law firm that advertised

itself as “a leading provider édgal services to the mortgalganking industry” and as a “leader

12



in the residential mortgge default industry.”)but see Beckles v. Aldridge Connors, 1R 2-
CV-03377-JEC, 2013 WL 5355481, at *5 (N.D. Ga. Feb. 27, 20&Bdrt and recommendation
adopted sub nom. Beckles v. Aldridge & Connors,,l1LP2-CV-3377-JEC-WEJ, 2013 WL
5354240 (N.D. Ga. Sept. 24, 2013) (discusstegse (“Although the instan€Complaint, like the
one inReesealleges that the law firm is engagedhe business of colléag debts, it does not
make any additional allegations showing regular debt collection by [the law firm].”).

In the Complaint, Montoya alleges no fafttsm which the Court could reasonably infer
that Defendants regularly attempt to colldebts on behalf of clients other than O’Brien.
Therefore, under the plain language of 8§ 1692ai(@)the case law, the Court will dismiss the
Complaint.

B. Montoya's Proposed Amended Complaimmuld be subject to dismissal.

In his Response, Montoya asks in the alitue that the Cousllow him to file a
proposed First Amended Complaint (Amended Complattached to the Response as Exhibit
A. In the Amended Complaint, Montoya addsfacts, but repeats and expands quotations of the
statutory language. Montoydedes that “[u]pon information and belief, Defendant O’Friel
‘regularly attempts to collect, directly or indirggtbebts owed or due or asserted to be owed or
due to another.” 15 U.S.C. § 1692a(6).” (Am. Carfi5.) Montoya further alleges that “[u]pon
information and belief, Defendant O’Frieksllections activities include filing wage
garnishment actions and filing Transcripts of Judgt with various Countlerks in the State
of New Mexico.” (d. T 7.) In the Amended Complaint, Montoya uses the same language to

allege that Defendant O’Friel & Levy “regularlytampts to collect, directly or indirectly, debts
owed or due or asserted to be owed or due to another.” 15 U.S.C. § 1692d(§)9.Y And,

Montoya asserts that Defendant O’Friel & Levytollections activitis include filing wage

13



garnishment actions and filing Transcripts of Judgt with various Countlerks in the State
of New Mexico.” (d. 1 10.)

Without specific factual suppotithese allegations, basediaformation and belief, are
insufficient to avoid disnsisal of his FDCPA clainbee Beepot v. J.P. Morgan Chase National
Corporate Servicesnc., 57 F.Supp.3d 1358, 1375-76 (M.D. Fla. 2015) (dismissing FDCPA
claim against lawyers because plaintiffs asserted in a conclusory manner that “on information
and belief” Chase National was a debt colleetithin the meaning of the statute because it
“regularly collects debt oad to another person.”$ee also Barber v. LubliiNo. 1:13-CV-975-
TWT, 2013 WL 6795158, * 9 (N.D. Ga. Dec. 20, 20@®)published) (stating that merely
guoting the statutory definition of debt collector was inswgfitito state an FDCPA claim
because “[s]Juch an assertion is not only voithctual content but also a legal conclusion that
the Court cannot consider.”). In sum, Montgy@omplaint and Amended Complaint fail to
plead specific facts that allow the Court to mieat Defendants are “debollectors” within the
meaning of the FDCPA. Hence, the Compiawil be dismissed without leave to amesee
Foman v. Davis371 U.S. 178, 182 (1962) (holding that leave to amend complaint may be
denied when amendment would be futile beeaamended complaint would be subject to
dismissal);Anderson v. Suitergl99 F.3d 1228, 1238 (10th Cir. 2007g{sg that a district may
deny leave to amend a complaint if it wouldfble and that a proposed amendment is futile if

subject to dismissal).
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IT IS ORDERED that the DEFENDANT3OTION TO DISMISS (Doc. No. 9) is
granted, and the COMPLAINT FOR VIOLADN OF THE FAIR DEBT COLLECTION

PRACTICES ACT (Doc. Nol) will be dismissed with prejudice.

IORUNITED STATESDISTRICTJUE)GE
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