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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

DAVID WELLINGTON,

Plaintiff,
V. Civ. No. 1:17-cv-00732 JAP/LF
FERNANDO DAZA, SPECIAL AGENT
MARSHALL, SPECIAL AGENT HAND,
UNKNOWN NAME DOE 1, UNKNOWN
NAME DOE 2, UNKNOWN NAME DOE 3,
UNKNOWN NAME DOE 4, and
UNKNOWN NAME DOE 5,

Defendants.

MEMORANDUM OPINION AND ORDER

On February 9, 2018, Plaintiff David Wellington filed a Motion for Consolidation of
Caseg(Motion) (CV Doc. 30) asking the Court to consolidate a motion for return of property
under Federal Rule of Criminal Procedure 41tgX he had filed in District @irt case number
174mr-0186, with this case which is a Bivens action. Defendants, agentwith the Internal
Revenue Service (IRShppose Plaintiffsmotion and themotion has beefully briefed! The
Court will deny Plaintiff’'s motion to consolidate.

BACKGROUND

This matter arises from the InterrRévenue Service’s (IRS) procurement and execution

of a search warrant on Plaintiff's property which resulted in seizure of a numhiemsffrom

Plaintiff's residence includinglectronic data, books, legal documents, correspondence, and a

safe. On July 12, 2017, Plaintiff filed @ro se complaint,in accordance witlBivens v. Six

! SeePLAINTIFF’'S MOTION FOR CONSOLIDATION OF CASES (Doc. 30) (Motion); RESNSE IN
OPPOSITION TO PLAINTIFF'S MOTION TO CONSOLIDATE (Doc. 33) (ResponséjPRY TO
OPPOSITION TO MOTION FOR CONSOLIDATION OF CASES (Doc. 3Rgply).
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Unknown Agents of the Federal Bureau of Narcod@3 U.S. 388 (1971pgainst certain IRS
agents he claims were involved in procuring and/or executing the search waeetdmplaint
(CV Doc. 1). Plaintiff alleges Defendants violated his Fourth and Firggniment rights in the
execution of the search warrant that he claims was facially overbroad and ildvalid.January
24, 2018, this Court stayed proceedimgghis casethe Bivensaction until April 1, 2018 to
allow the Government time tpursueits parallel criminal investigation of PlaintiffC{/ Doc.
28).

District Court Case No. 1ihmr-0186 (MR Warrant Case)vas created for the purpose of
addressing théRS’s warrant application andrelated materialsMagistrate Judge William P.
Lynch issued the warrant on March 10, 2017 (MR Doc. 2), and the affidavit in support of the
warrant is under seal in the MR Warrant C48#R Doc. 5).IRS agents executed the warrant
March 14, 2017, andhe search warrant was returnedcecutedo the Court on March 16, 2017
with an inventory of items seized from Plaintiff's home. (MR Doc. 3). On April 18, 2017, before
Plaintiff filed this Bivenssuit, Plaintiff filed a Motion for Return foProperty Seized Under
Warrant (MR Doc. 6) (Rule 41(g) MotiorgeeFed. R. Crim. P. %(g), in theMR Warrant Case
The parties submitted full briefing on the merits of Plaintiff's clafms

On October 10, 2017, Magistrate Judge Jerry H. Ritter issued a Memorandum Opinion
and Order dismissing Plaintiff's Rule 41(g) Motion for lack of jurisdictrathout prejudice to
allow Plaintiff either (1)to file a separate civil action seeking the return of his propert2)do
seek leavedo amendhis complaintin this case whicliPlaintiff had filed while the Rule 41(g)

Motion was pendingn the MR Warrant Cas¢€MR Doc. 14 at 4 Plaintiff appealed Magistrate

2SeeMOTION FOR RETURN OF PROPERTY SEIZED UNDER WARRANT (MR Doc. 6) (Rule 4Mgjion);
RESPONSE TO MOTION FOR RETURN OF PROPERTY SEIZED UNDER WARRANT (MR Doc. 10) (Resp.
Rule 41(g) Mot.); REPLY TO OPPOSITION TO MOTION FOR RETURN OF PROPERTR @bc. 11) (Reply
Rule 41(g) Mot.).



Judge Ritter'sdecision to thdJnited StatesCourt of Appeals for the Tenth CircutbeeCOA
Case No. 172205. Following briefing by the parties on jurisdiction, the Tenth Circuit tssme
Order dismissing the appeal for lack of appellate jurisdiction and denjangif’s alternative
request for a writ of mandamuseeOrder, COA Case No. 17205 (10th Cir. Jan. 8, 2018)he
Tenth Circuit concluded thaWagistrate ddge Ritter had provided Plaintiff with adequate
procedural alternatives to have his cldonreturn of propertyreard See id

But Plaintiff did not pursueeitherone of thetwo procedural alternatives discussed by
Magistate didgeRitter. Rather, Plaintiff filed a motion under Federal Rule of Civil Procedure 42
seeking to consolidate the Rule 41(g) Motion he fiad in the MR Warrant Caswith this
case Seegenerally Motion. Haintiff argues under Federal Rule of Civil Procedure 42 that
common gquestions of law and fact exist between the two proceedings to merit ctioso kol
that consolidation would avoid unnecessary costs and dMation at 3.Defendantsontend
that the primary relief requested by Plaintiff's motion for return of propeas/been satisfied,
rendering thepresent Mition moot. Response at Defendants further argue that any relief
requested by Plaintiff beyond the return of property as parutd &L(Q) is inappropriate under
the rule and unsupported by lald.

LEGAL STANDARD

Under Federal Rule of Civil Procedure(d® a district court may consolidate actions that
“involve a common question of law or fact.” The district court has broad discretion unsler thi
rule to grant or deny a motion to consolide&dee Shump v. Balk&74 F.2d 1341, 1344 (10th
Cir. 1978). In exercising its discretion, the Cdlwieighs] the interest of judicial convenience
in consolidating the cases against the delay, confusion, and prejudice that consolidgtion m

cause."Servants of the Paraclete, Inc. Great AmIns. Co, 866 F. Supp. 1560, 1572 (D. N.M.



1994. Rule 42(a) is intended to give the court broad discretion to decide how cases on its
docket are to be administered to promote expedition and ecomdmhy alsoaffordingjustice to
the partiesShump574 F.2d at 1344ee also Servants of the Parac)é&66 F. Supp. at 1572.
DISCUSSION

Plaintiff is asking the Court to incorporateo this Bivensaction, Case No. 1@v-732, a
singlemotionhe hadfiled in the MR Warrant Casel7-mr-186.See Matter of 2124 Altura Verde
Ln NE, Albuquerque, NM 871107-MR-186 A case created by the clerk’s office house
searchwarrant matters is a case type tbaes not have a district judge assigned to it, lacks a
named defendant, and is not intended to adéretssnsbeyond those specificaliglated to the
application forand issuance of the searalarrant In contrast, inthis Bivensaction Plaintiff
seeks relief for alleged violations of his First Amendment and Fourth Amendiglets in the
execution of the search warrant. The MR Warrant Case and this casenaginvolve the
searchwarrant, but are dissimilar in purpose and procedure. Fumagistrate Judge Ritter
correctly determined that he did not have jurisdiction to address a Rule 41(g) Motion and
dismissedthe motion. Because the Tenth Circuit determineditiatked appellate jurisdiction
to address Plaintiff's appeal, Judge Ritter’s decision stand the “action” Plaintiff seeks to
consolidateis no longer pendingpefore the Court. Accordingly, Rule 42 is not an appropriate
mechanism for Plaintiff taenew his claims for return of property under Federal Rule of
Criminal Procedure 41(g), anke Court will deny Plaintiff’'s Mtion on that ground.

Moreover,even if Rule 42verethe appropriate procedural vehicle for Plaintiff to bring
his request for rern of property seized as a result of the search wathenCourt lacks subject
matter jurisdictionover Plaintiff's request under Rule 41(g) because it has been rendered moot.

“In deciding whether a case is moot, ‘[tlhe crucial question is whetherimggaat present



determination of the issues offered...will have some effect in the wotdiisas Judicial
Review v. Stout62 F.3d 1240, 1246 (10th Cir. 2009) (quotigizens for Responsible Gov
State Political Action Comnv. Davidson 236 F.3d 1174, 1182 (10th Cir. 20R0)When it
becomes impossible for a court to grant effective relief, a live confipeeases to exist, and the
case becomes mootKansas Judicial Reviews62 F.3d at 1246Federal Rule of Criminal

Procedure 41(g) provides:

A person aggrieved by an unlawful search and seizure of property or by the
deprivation of property may move for the property’s return...The court must
receive evidence on any factual issue necessary to decide the motion. If it grants
the motion, the court must return the property to the movant, but may impose
reasonable conditions to protect access to the property and its use in later
proceedings.

Accordingly, the only relief available to an aggrieved party under Rule 41(g) is return of the
seized propertyvith reasonable conditions iraped by the Court to allow theo@ernment to
access and use the property in later proceedings. As of February 20, 20@8ydmment had
returned to Plaintiff all items that were seized pursuant to the search wathantire their
physical tangibldorm or via copy on an electronic didk.

IT IS THEREFORE ORDERED that PLAINTIFF'S MOTION FOR CONSOLIDATION

OF CASES (Doc. 30) is DENIED.

S R UNITED STATES DISTRICT JUDGE

% In his Reply, Plaintiff contends that Defendants failed to presenemsgdto support their claim that Plaintiff’'s
property was returned to him. (CV Doc. 3As part of their courbrdered Status Repoi€Y Doc. 36) Defendants
filed evidence demonstrating that Plaintiff now ra$is possessioall items andcopies of thedocuments the IRS
seized (CV Doc. 361). The IRS’s retention of original documents as evidence in the panditéhal investigation
cannot besaid to aggriever cause injury tdPlaintiff. See, e.g. Matter of Search of Kitty's E&@805 F.2d 1367,
1376(10th Cir. 1990) rfoting that as to business documents seized pursuant to a search, westiargny revealed
that the government had returned copies ofdlgeiestedusiness documents to Kitty'and the Tenth Circuit could
not see how the government’s retention of original documents aggriétigd)K
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