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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

DAVID WELLINGTON,

Plaintiff,
VS. Nol7CV 00732JAP/LF
FERNANDO DAZA,
SPECIAL AGENT MARSHALL,
SPECIAL AGENT HAND,
JOHN/JANE DOES 1-5,

Defendants.

MEMORANDUM OPINION AND ORDER
GRANTING DEFENDANTS’ MOTI ON FOR PARTIAL SUMMARY
JUDGMENT

In this Bivens action, Plaintiff Daid Wellington, actingoro se alleges that a search of
his residence under a search warrant, procameldexecuted by agents of the United States
Internal Revenue Service (IRS), violatad First and Fourtihmendment rightsSee
COMPLAINT FOR DECLARATORY AND INUNCTIVE RELIEF AND DAMAGES (Doc.
No. 1) (Complaint). IRS Special Agents Fernando Daza (SA Daza), Sean Marshall (SA
Marshall), and Gregory Hand (SAand) (together, Defendantspve for summary judgment on
six of Plaintiff's seven claimsSeeDEFENDANT DAZA, HAND, AND MARSHALL'S
MOTION FOR PARTIAL SUMMARY JUDGMENT BASED ON QUALIFIED IMMUNITY
(Doc. No. 53) (the Motion)The Motion is fully briefedSeePLAINTIFF'S RESPONSE TO
DEFENDANTS’ PARTIAL SUMMARY JUDGMENT MOTION ON QUALIFIED

IMMUNITY (Doc. No. 60) (Response)na REPLY OF THE DEFENDANTS IN SUPPORT

1 See Bivens v. Six Unknown Agents of the Federal Bureau of Nard6@cs.S. 388 (1971) (recognizing
that damages are available undet#3.C. § 1983 for claims againstigral law enforcement officials).
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OF DEFENDANTS’ MOTION FOR PARTIA SUMMARY JUDGMENT (Doc. No. 62)
(Reply). The Court will grant the Motion becau3efendants are entitleo qualified immunity

on the First Claim, the Second Claim, the Fourir@) the Fifth Claim, the Sixth Claim, and the
Seventh Claind.

l. STANDARD OF REVIEW

Summary judgment is appropigaif the factual record demonstrates that there is no
genuine issue as to any matefait and the moving party is ethdid to judgment as a matter of
law. Fed. R. Civ. P. 56(a). When applying thiswgi@d, the court examines the factual record in
the light most favorable to the non-movad¢/lhomme v. Widnall,27 F.3d 1214, 1216 (10th
Cir.1997). “[T]he movant need nokgate the non-movant’s aiaj but need only point to an
absence of evidence to supithie non-movant’s claim3igmon v. CommunityCare HMO, Inc.,
234 F.3d 1121, 1125 (10th Cir.2000). If the movragty meets thigitial burden, the
nonmoving party may not rest on his pleadings but must bring forward evidence showing a
genuine issue for trial as to those disposithadters for which the nonmoving party carries the
burdenKannady v. City of Kiowa90 F.3d 1161, 1169 (10th Cir. 2010).

“The doctrine of qualified immunity protects public or government officials ‘from
liability for civil damages insofaas their conduct does not violatearly established statutory or
constitutional rights of which aasonable person would have knowrR&arson v. Callahan
555 U.S. 223, 231 (20099 oting Harlow v. Fitzgeraldd57 U.S. 800, 818 (1982)). Once a

defendant asserts qualified immity, the plaintiff must satisfa “strict two-part test.McBeth v.

2In the Complaint, the claims are entitled Causes of Action. The Court has denied Plaintiff's Motion for
Partial Summary Judgmer8eeMEMORANDUM OPINION AND ORDER DENYING MOTION FOR PARTIAL
SUMMARY JUDGMENT (Doc. No. 46) (MOO Denying Summary Judgment). The Court has also denied
Plaintiff's Motion for a Preliminary InjunctiorSeeMEMORANDUM OPINION AND ORDER (Doc. No. 68).
Plaintiff has appealed the dahof preliminary injunctionSeeNotice of Appeal (Doc. No. 73). In the THIRD
CAUSE OF ACTION (Compl. 11 55-56) (Third Claim), Plaintiff contends that the agentexelcated the warrant
unreasonably patted him down for weapons in violationahpff’'s right to be free ofinreasonable searches. The
Third Claim is not at issue here.



Himes 598 F.3d 708, 716 (10th Cir. 2010) (citation omittddje plaintiff must establish that 1)
the defendant violated a constitutal or statutory righand 2) the right waclearly established
at the time of the defendant’s condu@turtney v. Oklahoma ex rel., Dep’t of Pub. Saféap
F.3d 1216, 1222 (10th Cir. 2013). “If tipdaintiff fails to satisfy eitlr part of this two-part
inquiry, the court must grant tldefendant qualified immunity Flesse v. Town of Jackson,
Wyo.,541 F.3d 1240, 1244 (10th Cir. 2008) (quotationgttent). But, if the plaintiff succeeds in
carrying his two-part burden,dtburden shifts to the defendavtto must show there are no
remaining material issues of fact thatwid defeat the clairaf qualified immunity Walton v.
Gomez 745 F.3d 405, 412 (10th Cir. 2014).

While the Court must construe pleadings filed y@selitigant liberally, “the courts do
not serve as thgro selitigant’s advocate, angro selitigants are expected to follow the Federal
Rules of Civil Procedures all litigants must.McDaniels v. McKinna96 F. App’x 575, 578
(10th Cir. 2004). In ruling on a motion for summpgudgment based on qualified immunity, the
Court must keep in mind three principles. Firsg, @ourt’s role is not to weigh the evidence, but
to assess the threshold issue of whether a gemsoe exists as to material facts requiring a
trial. SeeAnderson v. Liberty Lobby, Ine&t77 U.S. 242, 249-50. Second, the Court must resolve
all reasonable inferences and dauibtfavor of the non-moving party, and it must construe all
evidence in the light most favorable to the non-moving p&aglolan v. Cotton134 S. Ct.
1861, 1866 (2014). Importantly however, “a plaingffersion of the facts must find support in
the record” at the smmary judgment stagghomson v. Salt Lake Ct%84 F.3d 1304, 1312
(10th Cir. 2009). Third, the court canra#cide any issues of credibilitgeeliberty Lobby 477
U.S. at 255. At bottom, the non-movant must presegitdence “from whicla jury might return a

verdict in his favor.ld. at 257.See Gonzales v. Bern&i Cty. Sheriff's DeptCV 16-1045



MCA/GBW, 2017 WL 3208529, at *4 (D. N.M. Ap#, 2017) (discussing summary judgment in
gualified immunity context),eport and recommendation adoptétV 16-1045 MCA/GBW,

2017 WL 3207798 (D. N.M. May 31, 2017).

Il. FACTUAL BACKGROUND

A. Warrant Application and Execution

On March 10, 2017, SA Daza of the imi&l Revenue Service (IRS) Criminal
Investigation Unit applied for a warrant to seaRtaintiff's residence located at 2124 Altura
Verde Ln. NE, Albuquerque, New Mexico. (UMFE Mot. Ex. A (Daza Aff.); Mot. Ex. B
(Warrant).) United States Magistrate Judlgdéliam P. Lynch reviewed (1) the Warrant
application, (2) SA Daza’'s suppogimffidavit (Warrant Affidavit) (3) the Warrant itself; and
(4) two attachments to the Warrant descrililmgjresidence and the items sought. Case No. 17-
mr-0186 (Warrant Case) (UMF 2; Mot. Ex. Baathments A and B.) Magistrate Judge William
P. Lynch approved and signed the Warrant on March 10, 28é&Varrant Affidavit, 17-mr-
00186 JHR (Doc. No. 1) (unsealed).

On March 14, 2017, SA Marshall, SA Handdaother federal agents executed the
Warrant. Plaintiff alleges that the agents told hiet‘could either go insidand sit, or leave[]”
during the searchSgeCompl. § 30.) However, Plaintiff addsat since he was only wearing a t-
shirt and pajama bottoms and was not allowethtnge clothes, he had no real choice but to
stay. (d.) One agent patted down Plaintiff for weapomg. § 27.) During the search, agents
seized numerous documents, publications, and etectstorage devices. (UMF 12; Mot. Ex. B.)
The Court has described in detail all of the itamiged at Plaintiff's residence in its MOO
Denying Summary Judgment (Doc. No. 46) at p. 10. On March 16, 2017, SA Daza filed a return

and an inventory of items seizatithe residence. (Mot. Ex.(Bwentory).) As of February 20,



2018, all seized items had been returned to Piagitiher in original form or in the form of
electronic copies. (UMF 134ot. Ex. C (Chavez Aff.)Y.

B. WarrantAffidavit

SA Daza prepared the Warrant Affidavit based‘his personal knowledge, his review of
documents and other evidence, and his conversations with other law enforcement officers.”
(Mot. at 4 citing Mot. Ex. B.) An attorney agsied to IRS Criminal Tax matters reviewed the
Warrant Affidavit prior to its submission to Magiiate Judge Lynch. (UMF 8; Mot. Ex. B.) The
Warrant Affidavit describes ainvestigation of “whethegtacy Underwood (UNDERWOOD)
and other individuals set up aoferated a tax evasion schemeachtrelies on the use of New
Mexico Domestic Limited Liability Companiekl(Cs) and bank accounts[.]” (Warr. Aff. 1 5.)
Several facts were listed agpporting probable cause:

1. Records from the IRS indicate that Piiffitnad not filed “U.S. Individual Income tax
returns for over 20 years and may have never filéd."f(14.) Underwood had not filed
Individual Income tax returns with the IRS since tax year 2064 (9.)

2. In 2005, Plaintiff organized National Business Services, LLC (NBS), a New Mexico
LLC, and listed Underwood as thegistered agent for NBSd( T 16.) Plaintiff and Underwood

used NBS: to set up LLCs; to obtain Employer Identification Numbers (Eftdsh the IRS for

30n April 18, 2017, Plaintiff filed a Motion for Retu of Property Seized Under Warrant (Warrant Case
Doc. No. 6).SeeFed. R. Crim. P. 41(g). On October 10, 2017gid@mate Judge Jerry H. Ritter denied the motion
without prejudice for lack of jurisdiction to allow Plaintiff fike a civil action for return of his property or to amend
the Complaint in this case. (Warrant Case Doc. No.Rl4ijtiff appealed Magistrate Judge Ritter’s ruling to the
Tenth Circuit Court of Appeals, but the appeal was dismissed for lack of jurisdlctitne. Matter of the Search of
2124 Altura Verde Ln. NE, Albuquerque, NM 87110, Wellington v. United States No. 17-2205 (10th Cir. Jan.
8, 2018). Plaintiff filed a motion to consolidate the VdatrCase with this case. Defendants responded that on
February 20, 2018, all of Plaintiff's property had been returned; therefore, trmnrati become moot. Finding
that the Warrant Case and this case are “dissimilarripoge and procedure” and that the issue had become moot,
the Court denied the motion to consolidate. MEMORANDUM OPINION AND ORDER (Doc3Blp

4 EINs are issued to business entities thategaired to file business tax returnigl. The EIN is used to
identify the tax accounts of engylers and certain other entitigst have no employeesd))
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the LLCs; to open bank accounts for the LLCsiginly EINs; and to instruct clients how to
deposit and withdraw money from thecount to avoid IRS detectiond.(11 3, 5, 6, 16-25.)

3. “The State of New Mexico does not requhre organizer of an LLC to identify the
owner of the LLC.” [d. T 22.) A website associated with SBdvertised “the services provided
by NBS[.]” (Id. 1 18.) The NBS website describes hovatke advantage of New Mexico law to
open a financial account for an LLC usingyotiie LLCs identifying information to avoid
linking the LLC to itsindividual owner. [d. T 21.) Between 2005 and 2016, Plaintiff and
Underwood used NBS to organize “hundreds of New Mexico LLCs with the New Mexico
Secretary of State.ld.) NBS requested EINs for over 50 LLCs from the Internal Revenue
Service (IRS).Id. T 23.)

4. NBS’s website advertises a “Free Asseté&ution Training Course,” on how to “keep
your business, income, and property affairs privateld)’{ 19.) Between 2005 and 2016,
“Underwood opened at least 50 bank accounBaak of America for New Mexico LLCs that
she organized. Underwood had sigma authority on the accountsdasole signaire authority
on most of the accounts.Id(  24.) The bank account documedits not identify the owner of
the LLC and also did not “contain the SSN imderwood as the individual in control of the
account.” As a result, the bankpmted to the IRS financiahformation only for the LLC.I¢.)

5. In January 2011, Underwood set up Whibg Enterprises, LLC (White Top), a New
Mexico LLC owned by Jerry R. Shrock (Shrockhrock has not fileshdividual income tax
returns with the IRS for theears 1998-2001; 2003-04; and 2011-2004. 19 15, 26, & 31.)

Underwood opened a bank account for White Top using only the EIN for White Top and

5 As of January 20, 2016, Shrock had an assessed balance due to the IRS in the amount @4%10485,6
(Id. 1 26.) The IRS filed a tax lien on Shrock in 2007 for $1,026,857d00] 80.) NBS assistefhrock in forming
TALC, LLC, a New Mexico LLC. In 2006, Shrock and his wifansferred real propertg TALC, LLC apparently
to avoid the attachment of the IRS tax lien to the propddy{{ 26—30.) As of Apri2016, TALC, LLC still owned
the property.ifl. 1 27.)



authorizing herself as the grgignatory on the accountd( § 32.) Between August 2011 and
June 2014, the White Top bank account recedagabsits of over four million dollars from
Moark, LLC, a company in the egg production industig. { 33.) IRS Special Agents learned
from an interview with Moark executives thaethayments were for installation of specialized
equipment and that Moark considered Shrock the owner of White [8gpSkrock provided
Moark a required IRS Form W28o that Moark could report the IRS payments made to White
Top. However, the Form W-9 contained only M&hTop’s EIN, and Shrock did not sign his
name on the form but instead wrote “WhitgpTEnterprises, LLC” on the signature linkl. ({

34.) Based on the information on White Top’s9¥orm, the IRS would link Moark’s payments
only to White Top’s EIN and not to Shrock individuallid.j

6. Under IRS Publication 3402 (Rev. Mar2010), a single member LLC is a
disregarded entity for federal income tax purp@sesbis required to use the owner’'s SSN or the
owner’s EIN for reporting purposesd( 35.)

7. The funds deposited into the White Tagmk account were obtained through the use of
debit card transactions, money orders, caisfidnawals from ATMs, and checks signed by
Underwood. The funds were used to buy propéotpay credit card balances, and to pay
expenses for Shrock and his wiftel. (] 37—42.)

8. Plaintiff was believed to have been dasj at 2124 Altura Verde Ln. NE because (1)
utility service was in Plaintiff’'s named. 1 51); (2) Plaintiff had beeserved a subpoena at that
addresslfl. 1 52); and (3) Internet service foattaddress was ilaintiff's name [d. § 55).

9. There were numerous messages betwewil accounts associated with Underwood

and Plaintiff. (d. { 56.) Based on the information from the emails, SA Daza stated that in his

6 “The purpose of the Form W-9 is to provide a person who is required to file an information return with
the IRS with the correct taxpayer identification numbéNjTo report, for example, income paid, real estate
transactions, mortgage interest paid, acquisition or debt, or contributions made to andRRA34()

7



experience, business owners like Plairgiifl Underwood who use email also have other
business records stored on congpsitand electronic devicesd (11 57-58.) Based on
information from internet providers, SA Daza @i that computers containing those types of
records would be located at 2124 Altura Ln. NH. {] 59.)

10. Finally, SA Daza stated

| expect that this warrant will be executed reasonably. Reasonable execution will

likely involve conducting an investigati on the scene of what computers, or

storage media, must be seized or copied, and what computers or storage media

need not be seized or copied. Where appate, officers will copy data, rather

than physically seize computers, to reglthe extent of theisruption. If, after

inspecting the computers, it is determined that some or all of this equipment is no

longer necessary to retrieve and presémeeevidence, the government will return

that equipment.
(Id. 1 66.)
II. DISCUSSION

The Court recognizes that Risff's claims have not arisen in a criminal proceeding by
way of a motion to suppress egitte unlawfully seized. Instedelaintiff chose to sue under 42
U.S.C. § 1983 anBivensfor civil damages and injunctivelref alleging violations of his
constitutional rights. Although a criminal investtgn is ongoing, Plaintiff has not been charged
with a crime. In evaluating Plaintiff's civil clais, the Court recognizes that Plaintiff bears the
burden of proof to defat qualified immunityCf. United States v. Wyalfit6-CR-00057-MSK,
2016 WL 6956632, at *4 (D. Colo. Nov. 29, 2016hublished) (recognizing that “where & 4
Amendment violation occurs but suppression iswerranted, the individual may instead seek
civil damages through an action un@#vensor 42 U.S.C. § 1983.").

A. FirstClaim

In the FIRST CAUSE OF ACTION (Comgly 46-50) (First ClaimPlaintiff alleges

that Defendants “collectively agreed to willjuand wantonly ... pursue a search and invasion



of plaintiff's privacy andseizure of property they knew would be unlawfuld. ] 47.) Plaintiff
further alleges that Defendants “viewed the seamitant as a mere ‘ticket’ and color of law to
enter the property, and once instdeconduct a general searchd.(] 48.) After obtaining the
Warrant, Defendants “conducted angeal search and seizusgizing itemsegardless of
whether they were listed in the warrant or natd: { 48.) Plaintiff alleges that as a result the
Defendants willfully “violated his Fourth Amendment right to be free from unreasonable
searches and seizures, and agreed anshbired with each other to do sdd.(T 49.)

The Fourth Amendment states that “norvdats shall issue, but upon probable cause,
supported by Oath or affirmation, and particulai®scribing the place to be searched and person
or things to be seized.” U.€onst. amend. IV. To be valid under the Fourth Amendment, a
search warrant must meet three requirements:

() it must have been issued by f&utral, disinterested magistrate; (2)

those seeking the warrant must [hagteinonstrate[d] to the magistrate

their probable cause to believe ttia evidence sought [would] aid in a

particular apprehension conviction for a particular offense; and (3) the

warrant must particularly describe tthengs to be seized, as well as the

place to be searched.

Bowling v. Rectqr584 F.3d 956, 969 (10th Cir. 2009) (quotDaglia v. United States141 U.S.
238, 255 (1979)). The Warrant was issued by MeggstJudge Lynch; therefore, the first
requirement is met. In the MOO Denying Summary Judgn@sd 6upranote 2), the Court
denied Plaintiff's motion for summary judgmentthe extent Plaintiff keged that the Warrant
was facially invalid. The Coufbund that, as a matter of law, the Warrant was sufficiently
particular even though the Courtichot take the Warrant Affidavinto consideration because it
was sealed. Therefore, the third requirement has been met.

To determine whether this Warrant meetsshcond requirement, the Court must review

the Warrant Affidavit to ensure that Magigegaludge Lynch “had a substantial basis for



concluding that prolide cause existedUnited States v. Tisdal@48 F.3d 964, 970 (10th Cir.
2001). “Probable cause means ‘there is a fair prébathiat contraband oevidence of a crime
will be found in a particular place.Tisdale 248 F.3d at 970. However, a district court should
give “great deference to a magistrate’s findingfbable cause, revergionly if the affidavit
supporting the warrant applicati provides ‘no substantial bagor concluding that probable
cause existed.'United States v. Roach82 F.3d 1192, 1200 (10th Cir. 2009) (quotihgted
States v. Danhaue229 F.3d 1002, 1006 (10th Cir. 2000)).

At the time the Motion was filed, the Warrahifidavit was undeseal. In the Motion,
Defendants assert that the Court should defer decision on probable cause until the Warrant
Affidavit is unsealed. (Mot. &t2.) The Warrant Affidavit hasgen unsealed, and the Court now
may determine probable cause. Howevefpainote 2 of the Response at pp. 2—3, Plaintiff
argues:

Since the Court’s prior opinion determined the warrant was not overbroad

and sufficiently particuladespitethe lack of any affidavit (Doc. 46 p. 14-

17), any arguments or evidencencerning any affidavit would be

immaterial as a matter of law.rf8ie defendant Daza’s declaration in

support of the motion almost exclusly only discusses review of his

affidavit and supporting documer(tsot the warrant itse)f it should be

disregarded. Also, the Complaint makeo allegations re: lack of probable

cause.

Through this statement Plaintiff appears toehwaived claims related to whether there
was probable cause to issue the Warrant. Howé#weiCourt will address probable cause in light
of Plaintiff’'s pro sestatus and his general attacks on the Warrant.

1. Probable Cause
The Warrant Affidavit claims that Plainti#ind Underwood formed NBS to assist Shrock

and other clients to evade taxewiolation of 6 U.S.C. § 7201 (attempt to evade taxes) and 18

U.S.C. § 317 (conspiracy). The Warrant Affidtastates that Plairfiand Underwood used NBS

10



set up LLCs, obtain EINs, and open bank accoiamthose LLCs with only the EINs to allow
their individual clients to avoid IRS det&on. Between 2005 and 2016, Plaintiff and Underwood
organized hundreds of NM LLCs and opened bacdounts for at least fifty LLCs using an EIN
only. The Warrant Affidavit identifies servicesovided to Shrock, including forming White

Top, obtaining an EIN for White Top, and openabank account using only White Top’s EIN.
Consequently, assets deposited into the Wirefe account would be reported to the IRS under
White Top’s EIN and not under Shrock’s perddaa identification nurber (social security
number). Deposits to the account in the amousamillion were used for Shrock’s benefit.
According to the Warrant Affidavit, Shrock $iaot filed individual ta returns reporting those
earnings.

Probable cause exists if “facts and circumsgasnwithin the [officidk] knowledge and of
which [he] had reasonably trusivthy information are sufficient in themselves to warrant a man
of reasonable caution in the belief thatodfense has been or is being committétckert v.
Dougherty 658 F. App’x 401, 406—07 (10th Cir. 2016). T@isurt concludes that an objectively
reasonable official reviewing the Warrant Alfidivit could easily have concluded there was
probable cause to search Pldit® residence for documents and electronic records containing
evidence of an elaborate scheméatp clients evade taxes. Th#éare, Defendants are entitled to
qualified immunity on the First Claim to the extéiné¢ First Claim may assert that the Warrant
was not supported by probable cause.

2. Execution of the Warrant

The Fourth Amendment protects individuatginst unreasonable searches and seizures.

SeeU.S. Const. amend. IV. In conductingeasch, agents are limited to the scope of the

applicable warrant and have a duty te@xte a search in a reasonable marieited States v.

11



Maestas2 F.3d 1485, 1491 (10th Cir. 1993). Failurexecute a search warrant reasonably
violates an individual’$-ourth Amendment right§/oss v. Bergsgaard74 F.2d 402, 404 (10th
Cir. 1985).

In the First Claim, Plaintiff asserts tha# Marshall and SA Hand performed an unlawful
“general search” and seized items “regardless of whether they were listed in the warrant or not.”
(Compl. 1 48.) As statdaly the Tenth Circuit,

By 1927, the Supreme Court had held tfigte requirement that warrants shall

particularly describe theitigs to be seized makes general searches under them

impossible and prevents the seizur@é¢ thing under a warrant describing

another.”"Marron v. United State75 U.S. 192, 196 ... (1927)). And in 1990,

the Court explained that “[i]f the scopetbk search exceeds that permitted by the

terms of a validly issued warrant or the character of the relevant exception from

the warrant requirement, the subsequssiture is unconstitutional without

more.” Horton v. Californig 496 U.S. 128, 140 ... (1990)).

Bowling v. Rectqr584 F.3d at 971. Hence, it would havemelear to SA Marshall and SA
Hand that seizing items not descdla the Warrant was unlawfuld.

In the Motion, Defendants argue: “[A]s no constitutional violation occurred in the
execution of the search warrantRdaintiff's residence, Plaiiif has not provided (and cannot
provide) any controlling authoritgemonstrating that Defendanparticular conduct was in
violation of a clearly established right[(Mot. at 19.) Defendantsirther assert that
“Defendants ‘acted in an objectively reasonablnner’ and are entitled to qualified immunity.”
(Id.) Finally, Defendants maintain that theyéwe objectively reasonable in executing a valid
constitutional search warrantld( at 20.)

In response to these arguments, Plaintify mat rest on his pleadings, but must come
forward with some evidence showing a genugsele for trial supporting the existence of a

constitutional violationKannady v. City of Kioweb90 F.3d at 1169 (“If the movant carries this

initial burden, the nonmovant may not rest omplesadings, but must bring forward specific facts

12



showing a genuine issue for trial as to those dispositive matters for which it carries the burden of
proof.” (citation omitted)).

Plaintiff argues that Defendarftsled to raise qualified immunity from Plaintiff's First
Claim that Defendants executed iVarrant in violation of the éurth Amendment. (Resp. at 3.)
The Court disagrees. Defendants argued thatwieeg “objectively reamnable in executing a
valid constitutional search warrant.” (Mot. at PBloreover, in the Rep| Defendants argue that
Plaintiff has placed no materialcts in the record, except “a carg affidavit filed alongside his
Motion for a Preliminary Injunction.” (Reply at 3 Jherefore, Defendants raised qualified
immunity with regard to the First Claim aRdhintiff's failure to adduce evidence that the
Defendant seized items beyotie scope of the Warrant.

First, it is undisputed that SA Daza was pasent at the search; therefore, all claims
regarding the execution of the Warrant willdiesmissed against SA Daza. Second, since SA
Marshall and SA Hand have assergualified immunity from claimeelated to the execution of
the Warrant, it is incumbent upon Plaintiff to presevidence that items not described in the
Warrant were seized. This Plaintiff has failedlto Defendants have pezged the inventory of
items seized at Plaintiff's residence along vifta Affidavit of SA Crystal Chavez describing the
preparation of the inventory ancetheturn of all items listed dhe inventory to Plaintiff. SA
Chavez included evidence that Plaintiff receivesitiventory and items that were return&ed

Mot. Ex. C (Doc. No. 53-3).) Plaintiff has pegged no evidence showing that there were items

7 Plaintiff's affidavit attached to the MOTION FOR PRELIMINARY INJUNCTION (Doc. No. 51-1)
contains three paragraphs. The first states that Plaintiff received no notice of “any hearing beied oeadforded
concerning the seizure of any publicatigliterature, or writings, that were seized as ‘tax defier’ materials on March
15, 2017.” (d. 1 1.) The second states that during the searhls sésidence “I overheard one agent directing a
searching for ‘farity records’.” (d. § 2.) The third states that Plaffitbbserved someone with a camera/video
camera, and saw them take a video of the interior of the house. No such recording appeasriarthe
‘inventory’.” (Id. 1 3.) The information related in this affidavibpides no support to Plaintiff in his opposition to
the Defendants’ Motion. Therefore, Defendants rightly argue that Plaintiff has presestedmary judgment
evidence to support the denial of Defendants’ Motion.

13



seized at his residence other than those described in the Warrant. Consequently, the Court will
grant qualified immunity to Defendants on friest Claim alleging unlawful execution of the
Warrant.

B. SecondClaim

1. Probable Cause

In his SECOND CAUSE OF ACTION (Cqgph 11 51-54) (Second Claim), Plaintiff
alleges that the seizure of his “computeittanic records not onlyiolated the Fourth
Amendment, but even Fed. R. Crim. P. 41 its&l{Compl. 1 52.) Plaintiff alleges that SA Daza
unlawfully “caused the electronicaerds to be copied for a later unrestricted search for anything
at all.” (Id. 1 53.) Plaintiff claims that the Defendantillfully “violated plaintiff's Fourth
Amendment right to be free of unreasonabbrdees and seizures bgizing the electronic
equipment and intend on continuing to violate tiyht by copying the electronic data for their
later unrestricted browsing for absolutely anything at dlli”{ 54.) In the MOO Denying
Summary Judgment, the Courtidhéhat even though the Wamidacked specific search
protocols for electronic datander Tenth Circuit law the Warrawas sufficiently particular.
(MOO Denying Summary Judgment at 20.) The Cowad &ihds that the Warrant to search for
and seize electronic storagevices was supported by probatéeise that the computers and
electronic data at Plaintiff's residence would contain evidencdthattiff violated 26 U.S.C. §

7201 and 18 U.S.C. § 373ee United States v. Christi€l7 F.3d 1156, 1166 (10th Cir. 2013).

8 Plaintiff does not cite a specific section of FedCRm. P. 41. The Court finds that Plaintiff has not
alleged or presented facts or evidence supporting a finding that Defendants violated Rdeefdret the Court
will dismiss this part of the Second Claim. SpecificaRyje 41(e)(2)(B) governs warrants seeking Electronically
Stored Information (ESI). This provision sets out theZsdirst, search second” twatep rule created for ESI,
which was developed because “computer and other electronic storage media commonly contain such large amounts
of information that it is often impractical for law enforaemhto review all of the information during execution of
the warrant at the search locatioBéeFed. R. Crim. P. 41(e)(2) advisory committee’s nistéhe Matter of Search
of Info. Associated with Email Addresses Stored at Premises Controlled by the Microsof2 Cbp.Supp. 3d
1023, 1034-35 (D. Kan. 2016).
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SA Daza clearly described how Plaintiff anddénwood used email to communicate about their
business, and that in his experience, Daza khatwpeople who use email also store documents
in computers and other electronic deviceshenWarrant Affidavit, SA Daza informed
Magistrate Judge Lynch of the probability that computers wetteeinesidence by showing that
the internet service to the residence was ainfiiff’'s name. SA Daza outlined how Plaintiff and
Underwood advertised through a websitgain clients. In sunthis information was sufficient
to establish probable cause to believe evidefitax evasion and conspiracy to commit tax
evasion would be found storeddomputers and electronic devices.
2. Execution of the Warrant

Plaintiff alleges that Defedants violated the Fourth Amendment when Defendants
“caused the electronic recartb be copied for a later unrested search for anything at all.”
(Compl. 1 53.) Plaintiff contends that ewblough Defendants were n@quired to include
limiting protocols to use inearching electronic storageuilees, “such protocols asill
required aftera seizure of electronics (and obviouslydoe any electronics searches actually
begin).” (Resp. at 4) (emphagisoriginal). According to Plaitiff, “[tlhe question to be
answeredowis what search protocols were in fased, if any, in the defendant(s) conducting
whatever searches they made? Dséecounsel presents absolutadyoevidence on this issue.”
(Id.) (emphasis in originalRlaintiff notes that “sincao onehas been identified as actually
conducting any electronic searchtége question also arisestasvhether defense counsel has
any authority for making argumerfte unknown, non-joined party(s).id. note 3.) Plaintiff
citesUnited States v. Christi®r the proposition that the law this Circuit requires sucheX
post protocols prior to examining eleonic data. 717 F.3d at 1167. Howewehyristie does not

go as far as Plaiiff would like.
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The court inChristieheld that the defendant failedmport her motion to suppress with
any evidence that the search for evidence ircbhmputer, which was limited by the warrant to
evidence “related to the murder, neglect, arusalof’ the defendant’s daughter, violated the
Fourth Amendmentld. at 1165-1167. The court rejected defertdaargument tht the warrant
itself had to contain seargimotocols for proper computsearches. However, the court
recognized that the lack of search protodwmia warrant did not mean that the Fourth
Amendment has “nothing to say bawa computer search should procedd.”at 1166. The
court opined that “the Amendment’s protectiomiagt ‘unreasonable’ searches surely allows
courts to assess the propriety af lovernment’s search methods (tlo&) ex posin light of
the specific circumstances of each cal.(citing United States v. Ramireg23 U.S. 65, 71
(1998) (“The general touchstone of reasoeabts...governs the methofdexecution of the
warrant.”)). The court continued: “even if couds not specify particar search protocols up
front in the warrant application geess, they retain the flexibility to assess the reasonableness of
the search protocols the government actually emplayés search after the fact, when the case
comes to court, and in light die totality of circumstancesld. at 1167. The court i€hristie
concluded:

To undertake any meaningful assessment of the government’s search techniques

in this case (th@ow), we would need to understand what protocols the

government used, what alternatives migave reasonably existed, and why the

latter rather than the former might hdween more appropriate. Unfortunately,

however, that we do not have in this cadeough Ms. Christie bore the burden of

proof in her suppression proceeding, sffered little evidence or argument
suggesting how protocols the governmetibfeed in this case were unreasonable

or insufficiently particular, especially veh compared with possible alternatives.

Without more help along these lines, gimply cannot assess rationally her

challenge to the government’s search pdoes in this case and must leave the
development of the law in this area to future cases.
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Id. at 1167. Here, Defendants maintain that Pifisitlaims that the search of electronically
stored information was unlawful are “spediyva, unconfirmed allegations which are not
sufficient to meet a summary juggnt burden[.]” (Mot. at 10.)The Court agrees. It may be
inferred that someone has searched Plaintiféstebnic storage devicesid copied files from
them because all of the devices have been reduinPlaintiff. Yet, Plaintiff has presented no
evidence that the electronic storage deviceggained information that was beyond the scope of
the Warrant. Instead, Plaintiff relies on the altegges in his Complaint, which are conclusory
statements that [s]ince the search warcantained no limitations, is the intention of
defendants Daza, ..., and other unknown partiesrtonage through all of the records without
any restriction looking for absolutely anythingCompl. § 37.) These unsupported allegations
are insufficient.

As Plaintiff points out, courts may asséss propriety of the government’s search
methodsex postin light of the specific circumstancesedch case. According to Plaintiff, this
court should determine “what seaq@otocols were in fact used,ahy|[.]” (Resp. at 4.) Plaintiff
contends that Defendarttave failed to offer evidence on thasue; therefore, “there is simply
insufficient information for making angualified immunity determination.ld.) It is Plaintiff
who has the burden to show a clgastablished constitional violation, ad Plaintiff has failed
to present any evidence to show that Defendants searched for and obtained evidence not
described in the Warrant. Of course, iny&riminal proceeding, electronically stored
information that is beyond the scope of the Watrréor instance, showg crimes unrelated to
tax evasion or conspiracy toromit tax evasion, may be excludé€zf. Voss 774 F.2d at 405
(describing dangers of broadly worded warsaaltowing the search of electronic records

evincing any federal crime instead of the criofi¢gax fraud). Howevehecause Plaintiff has
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failed to meet his burden of proof to defeat Defendants’ qualified immunity, the Court will
dismiss the Second Claim.

C. Fourth Claim

In the FOURTH CAUSE OF ACTION (Caph 11 57-58) (Fourth Claim), Plaintiff
accuses SA Marshall and SA Handvaflating his rights by restrimg his liberty to move about
the house during the execution of the Warrddt) As Defendants point out, Plaintiff admits
that the agents executing the sdawvarrant told him that he wdree to leave the house during
the search. Plaintiff countersathbecause he was not allowedut on clothing, he was not
really free to leave. Yet, even if Plaintiff wassentially detained durirtge search by not being
allowed to change clothes, such a detention is constitutionally permisgitihégan v.
Summers452 U.S. 692 (1981). IBummershe Supreme Court held that “a warrant to search for
contraband founded on probable cainsglicitly carries with it thdimited authority to detain the
occupants of the premises while a proper search is condulttedt”705. InHarman v. Pollock
446 F.3d 1069 (10th Cir. 2006), the Teircuit concluded that und&ummersindMuehler, et
al v. Mena 544 U.S. 93 (2005), police officers have atégrical” authority to detain persons
found on the premises subject to a lawkdrgh warrant for “contraband” materidls. at 1086
(citing Summers452 U.S. at 709Yluehler, 544 U.S. at 98). Becauseaitiff has failed to show
that he was unlawfully detained during the shasf his residence, the Court will grant
Defendants qualified immunity on Claim Four.

D. Fifth Claim

In the FIFTH CAUSE OF ACTION (Compflf 59-62) (Fifth Claim), Plaintiff alleges
that Defendants searched for and seized pulditatbased solely on their content and ideas

they expressed. The defendants obtained a wamt@oh contained languadbey knew left it
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entirely to the discretion of the searching agevitat was to be seized, and they treated it like a
general warrant.”lfl. T 60.) Defendants’ actions were ddireplain and cleawiolation of First
Amendment protected Free Speech and Press constitutional limitatidn§.6(.) Plaintiff

claims that Defendant Daza has retained the nadége€rn order (at least ipart) [to] engage in
censorship of the materials.... [ijn plain andanl violation of the Fst Amendment Free Speech
and Press constitutional limitationslti({ 62.)

As discussed in its MOO Dging Summary Judgme, the Warrant allowed agents to
seize only books and printed material redati@ the crimes of tax evasion and related
conspiracies. As instrumentalities of crime, such materials are not protected by the First
AmendmentVoss 774 F.2d at 406. In addition, Plaintiffharesented no evidence that items
seized at his residence lackethti®nship to the crimes of tax evasion, attempted tax evasion, or
conspiracy to commit tax evasion. Therefore, the Court will grant summary judgment on the
Fifth Claim and will dismiss the claim.

E. SixthClaim

In his SIXTH CAUSE OF ACTION (Compfif 63-65) (Sixth Claim), Plaintiff alleges
that the Defendants collectively agreed to wiliffand wantonly “disregard any such limitations
and search for and seize any and all inforamagibout plaintiff’'s ‘contacts’ and people he may
know, regardless of purpose. This included fanfiignds, acquaintances, political affiliations,
and anyone plaintiff mightnow for any purpose.’id. 1 64.) In addition, Riintiff claims that
“defendants obtained and executed a wandnith contained languagbey knew was not
anywhere near narrow enough to comply wtfith precision requirelly the First Amendment
when Associational rights anevolved. They then treatedlike a general warrant, seized

whatever they liked, and turned ovee tbeized items to defendant Dazdd’ {] 65.)
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To the extent this claim seeks to invalidtte warrant for lackf particularity or
probable cause, the Court will grant summadgment in favor of Defendants. The First
Amendment does not prevent a search for itemgéhaltto prove conspirat® associations with
each other for illegal purposesoss 774 F.2d at 407 (Logan, J. concurring). Moreover,
Plaintiff's claim that challeges the manner in which thiéarrant was executed will be
dismissed. Plaintiff has presented no evidahae Defendants seizéaformation about
Plaintiff's associates that was etated to the crimes of conspay or tax evasion. Therefore, the
Court will grant summary judgment on the Sixth Claim.

F. Seventh Claim

In the SEVENTH CAUSE OF ACTION (Compf 1 66—68) (Seventh Claim), Plaintiff
alleges that 120 [days] have passed since thetsaad seizure raid ... [Defendants] have made
no attempt to contact plaintiff about returning @eyzed items still in #ir possession, and have
no apparent intention of doing so, resultingp@rmanent deprivation of the propertyd.( 67.)
Plaintiff asserts that the retigon of his property “is sinlg unreasonable under the Fourth
Amendment and in violation of it.’Id. § 68.) This issue has bedecided. The Court described
in its MEMORANDUM OPINION AND ORDER (Doc. No. 38) thataof February 20, 2018, the
Government had returned to Plaintiff all items seized under the Warrant either in their physical
tangible form or via electronic copy on storage disks. Therefore, summary judgment will be granted
and Claim Seven will be dismissed as moot.

G. Other Matters

In the Motion, Defendants renewed their request to stay discovery pending resolution of the
Motion. In addition, Defendants requested that discovery be stayed until the Warrant Affidavit is
unsealed. As for Plaintiff's Third Claim challengitige pat-down search of his person by agents

executing the Warrant, Defendants ask the Court to allow limited discovery as to that claim. This
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ruling disposes of the Motion and the Warrant Affidavit has been unsealed; therefore, discovery may
be appropriate on issues related to the Third Claim. The Court will leave it to the parties to work out
a discovery plan with presiding Magistrate Judge Laura Fashing.

IT IS ORDERED that DEFENDANT DAZ, HAND, AND MARSHALL'S MOTION
FOR PARTIAL SUMMARY JUDGMENT BASE ON QUALIFIED IMMUNITY (Doc. No.
53) is granted, and summary judgment willdmered dismissing the First Cause of Action, the
Second Cause of Action, the Fourth Cause dioi¢ the Fifth Cause of Action, the Sixth Cause

of Action, and the Seventh Cause of Action.

gwél e

SENIOR UNITED STATES DISTRICT JUDGE
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