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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

SHAWN LOUIS JACOBS,
Petitioner,

V. No. 17-CV-00774-JCH-KRS

ROBERTA LUCERO-ORTEGA,

Respondents.

MEMORANDUM OPINION AND ORDER OF DISMISSAL

This matter is before the Coustla spontainder rule 4 of the Rules Governing Section
2254 Cases In The United Statesstrict Courts, on PetitioneBhawn Louis Jacobs’ Petition
Under 28 U.S.C. sec. 2254 For Writ of Habeaspls By A Person In State Custody [Doc. 1].
Also before the Court iBetitioner’'s Motion for Appointmeraf Counsel [Doc. 3] and Motion For
Time Extension [Doc. 6]. For the reasons expldibelow, Petitioner's motions will be denied,
Petitioner’s § 2254 petition will becharacterized as a petition ferit of habeas corpus under 28
U.S.C. § 2241, and Petitioner's § 2241 petition Wwél dismissed. Additionally, a certificate of
appealability will be denied and judgment will be entered.

Petitioner’'s § 2254 petition arde attached exhibits reveal the following facts. On
November 13, 1996, Petitioner was convicte8tate of New Mexico v. Jacobs
D-202-CR-1994029111 and D-202-CR-1996-00263 of theviing crimes: (1) first degree
murder; (2) felony murder; (3) &napping; (4) attemgb commit criminal seual penetration in
the second degree; (5) armed robbery; (6) tamgevith evidence; (7) tapering with evidence;

(8) unlawful taking of a motor vehicle; (9) reégag or transferring atolen vehicle; (10)
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possession of a firearm or destructive device byamf€11) escape from jail; and (12) escape
from a peace officer. [Doc. 1 at 8-10] Petitioneswgantenced to life imprisonment, followed by
five years of parole, for the crime of fitkkégree murder and a cameent term of life
imprisonment, followed by five years of paroler, tbe crime of felony murder. [Doc. 1 at 10-11]
For the remaining convictions, Petitioner was seoéd to a total consecutive term of sixty-nine
and one-half (69 ¥2) years of imprisonmeresulting in a total sentence afife plus sixty-nine
and one-half (69 %) years! [Doc. 1 at 11-13 (emphasis iniginal)] The state court further
ordered that, “pursuant to law, the [Petitioner] mcpt on parole for five [years after release, if
ever released, and be requiregh&y parole costs.” [Doc. 1 at 14]

On July 27, 2017, Petitioner filed the prese@284 petition, which cillenges the order in
which he is serving his sentences in case numbers D-202-CR-1994029111 and
D-202-CR-1996-00263. [Doc. 1] Petitiondleges that he is being forced to serve his consecutive
sentence of sixty nin@nd one-half years of imprisonment befsegving his life sentence. [Doc. 1
at 2] Petitioner contends that, despite the imposition of five years of parole following his release on
his sentence of life imprisonment, the plEinguage of the senteing court’s Judgment,

Sentence, and Commitment refkethe court’s intent that feerve his sentence of life
imprisonment first and his consdime sentence of sixty ninand one-half years of imprisonment
second. [Doc. 1 at 3] Alternatively, Petitioneksishe Court to amend the Judgment, Sentence,

and Commitment, to effectuate the sentencingttointent that he seevhis sentence of life

Originally, Petitioner was sentenced to death plus sixty-nine and one-half years of imprisonmbatNeuwt t

Mexico Supreme Court reversed Petitioner’s death sentedceé002, Petitioner was re-sentenced to life plus sixty
nine and one-half years of imprisonment. [Doc. 1 at 2, &d& State v. JacopR0 P.3d 127 (N.M. 20003ge alscst.
Louis Baptist Temple, Inc. v. Federal Deposit Ins. G@05 F.2d 1169, 1172 (10th Cir. 1979) (noting that “federal
courts, in appropriate circumstancesyrtake notice of proceedings in ottwurts, both within and without the
federal judicial system, if those proceedings have a direct relation to matters at issue”)].
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imprisonment before he begiserving his consecutive sentencesiaty-nine year and one-half
years of imprisonment. [Doc. 1 at 4, 7]

I. Petitioner’s Motion For Appointnmg of Counsel Will Be Denied

On July 27, 2017, Petitioner filed a “Motiéior Appointment of Counsel,” because he
“does not have reasonable legal asdesde able to adequately defend himself.” [Doc. 3] “[T]here
is no constitutional right to counsel beyond theegbpf a criminal conviction, and . . . generally
appointment of counsel in a 8§ 2254 procagds left to the court’s discretionSwazo v. Wyoming
Dep’t of Corr. State Penitentiary Warde23 F.3d 332, 333 (10th Cir. 1994ge also
Pennsylvania v. Finley81 U.S. 551, 555 (1987) (“We haveraeheld that prisoners have a
constitutional right to counsgthen mounting collatal attacks upon their convictions. . . Our
cases establish that the right to appointed cawedends to the firgtppeal of right, and no
further.”). “In determining whether to appoint counsel, the district ghotild consider a variety
of factors, including the merits of the litigant’s cte, the nature of the factual issues raised in the
claims, the litigant’s ability to present his clairasd the complexity of the legal issues raised by
the claims."Williams v. Meese926 F.2d 994, 996 (10th Cir. 1991)he burden is on the
applicant to convince the court thhere is sufficient nré to his claim to warant the appointment
of counsel.Hill v. SmithKline Beecham Cor@B93 F.3d 1111, 1115 (10th Cir. 2004) (quoting
McCarthy v. Weinbergr53 F.2d 836, 838 (10th Cir. 1985)).

Petitioner’'s § 2254 petition raises purelgdéclaims, which are neither novel nor
complex. Petitioner appears to urstand the legal issues andHhees presented his claims in a
cogent manner. Lastly, for the reasons explabedw, the Court determines that Petitioner’s
legal claims lack merit. Therefore, Petitiose'Motion For Appointment of Counsel” will be

denied.



1. Petitioner’s Motion For Time Extension Will Be Denied

On August 29, 2017, Petitioner filed a “Marti For Time Extension,” requesting an
extension of time in which to pay the $5 filing fee. Petitioner explained that he timely submitted a
request for the payment of the $5 filing fee, ‘putson staff put a case number on the check that
was not the Petitioner’s case” and, as a aqunsiece, the check was returned. [Doc. 6]

On August 10, 2017, the Court denied Patiéir's motion seeking leave to proceed
forma pauperipursuant to 28 U.S.C. § 1915 and ordd?ettioner to submit the $5 filing within
thirty days. [Doc. 4] Petitioner’s filing fee was due on or before September 9, 2017. On August 29,
2017, Petitioner timely paid the $5 filing fee. [Doc Bgcause Petitioner timely submitted the $5
filing fee in accordance with the Ga’'s order, Petitioner’'s motiofor extension of time will be
denied as moot.

1. Petitioner’s § 2254 Petition Will Be Reclzmterized As A § 2241 Petition And Dismissed

A “state prisoner may bring a habeasion under [28 U.S.C. §] 2241 or § 225¥I6ntez v.
McKinna 208 F.3d 862, 865 (10th Cir. 2000) (intdrgaotation marks omitted). “Section 2241 is
a vehicle for challenging pretridetention . . . or for attackgrthe execution of a sentence,”
whereas a § 2254 petition “is the proper avenuattacking the validitypf a conviction and
sentence.Yellowbear v. Wyoming Attorney Geb25 F.3d 921, 924 (10th Cir. 2008ge also
Mclintosh v. United States Parole Comrid5 F.3d 809, 811 (10th Cik997) (“Petitions under 8§
2241 are used to attack the execution of a seaten., in contrast to § 2254 habeas and § 2255
proceedings, which are used to collaterally atthekvalidity of a conviction and sentence . . ..")
(citations omitted).

Petitioner has characterized pégition as a § 2254 petition, but he appears to challenge the
execution, rather than the validity, of his stateteeces. This Court hdlse authority to “ignore
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the legal label that a pro se litigant attaches mootion and recharacterize the motion in order to
place it within a different legal category” and té& an unnecessary dismissal” or “to create a
better correspondence betweenghbstance of a pro se motisrclaim and its underlying legal
basis."Castro v. United State540 U.S. 375, 381 (2003). In determopwhether to recharacterize
Petitioner’s pro se § 2254 petitias a § 2241 petition, tl@ourt notes that this not Petitioner’s
first § 2254 petition challengings state convictions arggntences in case numbers
D-202-CR-1994029111 and D-202-CR-1996-00263. The Collrtake judicial notice of the
federal court docket, which reflects that Petitiomas filed two prior § 2254 proceedings, the first
of which was adjudicated on the merits anel$bcond of which was dismissed for lack of
jurisdiction.See Jacobs v. Bray84-CV-00551-MV-WPL, Docs. 22, 26, 27 (D.N.M. 2006)
(denying Petitioner’s § 2254 claims on the itseand dismissing his 8§ 2254 petition with
prejudice);Jacobs v. Bravo09-CV-00296-MCA-GBW, Docs. 12, 13, 14 (D.N.M. 2009)
(dismissing Petitioner’s second or successi?@$4 petition for lack of jurisdiction). As
Petitioner was informed in his second § 225dcpeding, this Couratks jurisdiction over a
second or successive 8§ 2254 petition absent thesiegauthorization of the United States Court
of Appeals for the Tenth Circuiedn re Cling 531 F.3d 1249, 1251 (10th Cir. 2008) (“A district
court does not have jurisdictionaddress the merits afsecond or successi§®255 or 28 U.S.C.

§ 2254 claim until [the United States Court gip®als for the Tenth Circuit] has granted the
required authorization.”). Because Petitioner2284 petition appears to challenge the execution
his state sentences, and because a second ossiuec® 2254 petition filed without the requisite
authorization of the Court ofgpeals would be subject to dissal for lack of jurisdiction, the

Court will recharacterizPetitioner’s § 2254 petition as a § 2241 petition.



Title 28 of the United States Code, section 2241(c)(3) provides that “[tjhe writ of habeas
corpus shall not extend to a prisoner unless . . ighfecustody in violation of the Constitution or
laws of the United States.” 28 U.S.C. § 2241(c)(f]laims of statdaw violations are not
cognizable in a federal habeas action” under § 224htez 208 F.3d at 865. Although Petitioner
alleges that the execution of his state sargewiolates New Mexico state law and the New
Mexico Department of Corrections’ policgdeDoc. 1 at 2-3], he fail® allege that it violates
federal law or the United States Constitutionr Bould he, since the United States Court of
Appeals for the Tenth Circuit preusly has held that “the orden which a prisoner serves a
consecutive sentence is a mattestate law and does not raisdéeal issues cognizable on federal
habeas review.Eldridge v. Berkebilg791 F.3d 1239, 1244 (10th C015) (internal quotation
marks and citations omittedjee also Apodaca v. Fergusdp. 96-8118, 1997 WL 618712, at *2
(10th Cir. Oct. 6, 1997) (“At most, petitioner isngplaining about the ordamr which he is serving
his sentences. Such sentencing matters are@tatoncerns that do not raise federal issues
cognizable on federal habeas review.”) (unpubti$hk plainly appears that Petitioner is not
entitled to relief on his § 2241 petiti@and, therefore, the petition will be dismissed with prejudice.

In a habeas proceeding, “[t]hesttict court must issue or deaycertificate ohippealability
when it enters a final order adverse to the appl.” Rule 11(a) of thRules Governing Section
2254 Cases In The United States District Courtsh@ entitled to a certfate of appealability,
Petitioner must make “a substah8howing of the denial of aoastitutional right.” 28 U.S.C. §
2253(c)(2). “A petitioner g#sfies this standard by demonsing that juristsof reason could
disagree with the district court’s resolutionhié constitutional claimer that jurists could
conclude the issues presented are adequalestrve encouragement to proceed further.”
Miller-El v. Cockrell 537 U.S. 322, 327 (2003). Reasonablesfarcould not debate the Court’s
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conclusion that Petitioner’'s § 2241 petition fails to state a cognizable claim for relief and,
therefore, a certificate opaealability will be denied.

IT IS THEREFORE ORDERED that Petitioner's “Motion For Appointment of Counsel”
[Doc. 3] is DENIED:

IT IS FURTHER ORDERED that Petitioner’s ‘dfion For Time Extension” [Doc. 6] is
DENIED as moot;

IT IS FURTHER ORDERED that Petitiorie § 2254 petition is RECHARACTERIZED
as a § 2241 petition; Petitioner's 8§ 2241 petitioDISMISSED with prejudice; a certificate of

appealability is DENIED; and judgment will be entered.

Mo b

UNJJED STATES DISTRICT JUDGE




